






















































































knew the risk of default by Sigma a number of months before the actual default and had advised
some clients of that risk, but failed to provide that information to AP1 when it discussed with
AP1 strategies for handling its Sigma investment. The opinion included a number of rulings
adverse to AP1: the judge rejected the arguments that investing in the Sigma medium term notes
was an inappropriate investment; that BNYM should have solci the notes before Sigma failed;
that BNYM owed fiduciary duties to AP1; and that BNYM failed to monitor the Sigma notes
properly as credit markets deteriorated. The judge also noted that had the Sigma notes been sold
before Sigma defaulted, AP1 would have suffered significant losses, though not nearly as large
as after Sigma’s default.

PEBA has been unable to determine what damages were ultimately awarded by the
London court (the liability opinion makes no mention of a demages award), or whether the
matter was settled after the decision on liability. PEBA notes that in South Carolina’s action, the
State may not have had the benefit of evidence similar to evidence of the discussions between
BNYM and AP1 regarding the merits of retaining the Sigma securities, or of BNYM’s
discussions with other clients about Sigma. Differences between South Carolina law and the law
of Great Britain or the EU may also distinguish the AP1 outcome from other actions of a similar
nature.

B. The Minnesota Blue Cross case

Perhaps the best example of a contrary outcome is found in Blue Cross and Blue Shield

of Minnesota et al. v. Wells Fargo Bank, N.A., an action filed and tried to a jury in the United
States District Court in Minnesota, The action was filed on behalf of ten plaintiffs, each of
whom was an administrator of a retirement, pension, or benefit plan. Each of the plaintiffs

participated in a securities lending and collateral reinvestment program, and each agreed that the



collateral reinvestments could be made through certain business trusts formed by Wells Fargo.
Substantially all of the securities acquired through the trusts were issued by Cheyne Finance,
Stanfield Victoria, and Lehman Brothers, The claims made were very similar to those made in
the State’s action, namely, that the Cheyne portfolio inappropriately contained a significant
amount of subprime real estate asset-backed securities, and that Wells Fargo knew or should
have known and warned about the impending demise of Lehman Brothers.

The jury returned a verdict in favor of Wells Fargo, denying any relief to the plaintiffs on
any of the various counts of their complaint. Subsequent motions by the plaintiffs for judgment
notwithstanding the verdict, for a new trial, or for a judgment on certain of the claims that were
not submitted to the jury were denicd. Accordingly, in a case with some very similar facts as
South Carolina’s action, a jury rejected any recovery for the ten plaintiffs (and thus for the
employees and retirees with interests in those plans)."

IL Cases Settled

There have been numerous settlements, and PEBA does not attempt to describe them all.
The following appear to be the most relevant in comparing the relative value of the settlement of
South Carolina’s action.

A The New York JPMorgan Case

In an action titled, Board of Trustees of the AFTRA Retirement Fund et al. v. JPMorgan

Chase Bank, N.A., in the United States District Court for the Southern District of New York, the

plaintiffs represented a class comprised of all of JPMorgan Chase Bank’s securities lending

customers invested in Sigma Finance notes. While the action was secttled for $150 million,

! There were several similar actions that were dismissed before trial. Because those cases may
have involved defects in the pleadings of the claims (and in some, the plaintiffs were permitted
to re-file amended complaints), PEBA has assigned less importance to them.



several things distinguish it from the South Carolina action: (1) the damages claimed by the
collective class were claimed to exceed $500 million; (2) JPMorgan had provided repurchase
financing to Sigma; and (3), in September, 2008, when Sigma failed to meet a JPMorgan margin
call, JPMorgan declared Sigma in default, seized assets that had been pledged, and forced Sigma
into receivership. In the South Carolina action, the State had no evidence that BNYM took the
actions that caused or contributed to Lehman’s bankruptcy or the financial difficulties of any of
the ABS issuers.

B. The State of Florida Settlement

In late 2013, the Florida Attorney General settled claims on behalf of Florida’s retirement
system for $28 million, plus a $500,000 per year deduction from its custodian fees for a period of
ten years. Although that case also involved allegations of improper investments in Sigma
Finance medium-term notes, that issue was collateral to claims of the State of Florida that
BNYM had overcharged the state retirement system for foreign currency and securities
transactions.

C. The Unsuccessful Southern California IBEW-NECA Action against BNYM

In its survey of settlements, PEBA determined that the actual settlement proceeds
obtained, as a percentage of total losses claimed, varied widely from case to case. For example,

in The Board of Trustees of the Southern California IBEW-NECA Defined Contribution Plan et

al. v. The Bank of New York Mellon Corporation, a case filed in the United States District Court
for the Southern District of New York, all claims related to BNYM’s purchase of Lehman
Brothers notes in the plaintiff’s securities lending accounts. Four years after the case was filed, it
settled for $630,000, the same amount BNYM had offered before the plaintiffs filed suit. PEBA

has been unable to determine the total damages claimed by that plaintiff, but from court filings, it



did determine that the attorneys’ fees sought by plaintiff’s counsel exceeded the settlement by
several million dollars.

D. The State of Pennsylvania BNYM Settlements

Through a series of actions on behalf of retirement systems in the State of Pennsylvania,
all based upon investments made in medium-term notes issued by Sigma Finance, BNYM paid
$19 million to settle the litigation, and repaid $22 million in previously collected fees. The $41
million in total recovery represented just more than 32% of the net loss suffered by the
retirement systems and the state’s treasury from its investments in Sigma.

E. The Oklahoma Class Action against BNYM

In a class action suit against BNYM in the United States District Court in Oklahoma, the
plaintiff obtained a settlement of $280 million. From notices to class members, PEBA has
determined that, for foreign members of the class, the recovery represented 11% of their net
losses relating to investments in the medium-term notes of Sigma Finance, and for domestic-
based class members, it represented 35% of their total net losses. It has been reported by

analysts that the settlement ultimately was approximately 28% of the total net losses.



