JUDICIAL MERIT SELECTION COMMISSION )

In the Matter of: Jsno £ifLE By MoBLEY
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)

)
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I will appear to testify concerning the qualifications of the above-named candidate and wilt
produce all documents in my possession, if any, which will further develop or corroborate my
testimony.

I understand that this written statement must be completed and returned to the Judicial
Merit Selection Commission at least two weeks prior to the date and time set for the hearing at
which I wish to testify in order for the commission to hear my testimony and that the deadline for
complaints is

In regard to my intended testimony, I will offer information as to the following:

(1) Set forth your full name, age, address, and both home and work telephone

numbers.
Lynn MmpRie  Bolan O
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(2) Set forth the names, addresses, and telephone numbers (if known) of other persons
who have knowledge of the facts concerning your testimony.




3) State the nature of your testimony regarding the qualifications of the above-named

judicial candidate, including:
(a) specific facts relating to the candidate's character, competency, or ethics,

including any and all allegations of wrongdoing or misconduct on the part
of the candidate;

Corrirmants ARE (W A4+ Achedf b EFTFIR,

(b) specific dates, places, and times at which or during which such allegations
took place;
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(©) names of any persons present during such alleged actions or possessing
evidence of such alleged actions; and

Padriin Ferguson- MAIORS - My ATHRNEY
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@ how this information relates to the qualifications of the judicial candidate.
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4) Set forth a list of and provide a copy of any and all documents to be produced at
the hearing which relate to your testimony regarding the qualifications of the
judicial candidate.
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5) State any other facts you feel are pertinent to the screening of this judicial
candidate.
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I understand that the information I have provided herein is confidential and is not to be
disclosed to anyone except the Judicial Merit Selection Commission, the candidate and counsel.



WAIVER

I further understand that my testimony before the Judicial Merit Selection Commission
may require the disclosure of information that would otherwise be protected by the attorney-client
privilege. Therefore, in order that my complaint may be fully investigated by the commission,

I hereby waive any right that I may have to raise the attorney-client privilege as that
privilege may relate to the subject of my complaint. I further understand that by waiving the
attorney-client privilege for this matter, I am authorizing the commission to question other parties,
including my attorney, concerning the facts and issues of my case.
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Signature

\ {é}p{om te me thiisI q day of Q(\,QQDQ“/ , 2008
4 5 N 1, I}
kNMM Ik W LS.

otary Public “of \Syyuth Chrotina

My commission expires: G ‘\\&“\W
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1 separated fram Tohn Michael Boland in Octaber, 2001 after 32 vears of marriage. My sttorney was Patricia
Ferpuson- Mziors, Mr; Boland's afiorney was Jolnr Sherdll, The-case-rumber was 01-DR-26-2874 Homy
Co.,5:C. We first appeared before fudge Lisa Kinen in November, 2001.0n ¥arch 20th 2003, we appeared
“befre Tutlye Berry Micbitey, A retired judge from Lancasier Co., who heard fhe case for propeily setflement-.
orly. Jadge EF. Abbott granted the divoree February Oty 2004 Tappealedthe decision made by Judge:
Harsy Mpblsy. M attorney on appeal svas Jplin Fesgueon of Tanrens Ca. B¢ THe judges dbciding the
-gppeal were Stifwsll, Beatty, and Shori. Their decision. was made o Ooiober, 1, 2004,

At the hesring for divisien of marita! aseets, L prosented 1 S exhibite marked inesidence, to Judoe Mobley.
‘Ha acpapted.them but did not Inck at them dusing: he tial, M. Boland presented an accounting of the-
ssarow account Bolding the proceeda e the sale of a yacht’ and Bis seitloment” exhibit oaly. b this
-exchibit, Mr, Boland and his attomey altered the figures we had beernusing for aver twa years of
negoiiations: They used the filng: date formy-accounts and date of ezl for Mr. ‘Boland’s aecosnis- They -
included my 2002 satiry, earned affer separation, They did ‘notinciide Wir, Bolands gambling winnings nor
the-proceeds fromy bonds thist: were redeemed from one of his accounts during this period. My attomey mad .
“pehieved that the tfisl was {o-determine ownership ot a¥zrm held in The Boland Family Trust, two-
InveREnT adeetnid ot T thie Trust, one jeint uiied, and e status of my. Healih ingurance witich Bir,
Bistand fenet provrdinndy canplied. Wewae wvsared by M Sheniithat we were I agreanrsnt on the..
Siston of alb-other assets. We did-not become aware of the aitered-Soures untih-we wene in the courtroom.
After hieasing testimony, Nidge Mobléy ordéred both attemeys to wrife an ocdér. Al M4 Férgugson Majors’
renuest, he allowed two wesks 1o presest fpp012 1 4r trane ] M. Bherdlll seng bis orderto Judge Mobleyom. .
cieht davs without notifying Ms Feragson- Majors: Judee Mobley signed i on thertentt day, Sunday March
36th: He did not wait the-fourteen days hie ordered in court. He nevet Teviewed Ms Ferguson-Majors’
proposed ordes. This fenofiten Mir. Boland at the-expense-6f my financial secufify: -

s Ferguson-Majors rogquestod a-roconsideration. Fudge Mobley told hor he-was rotired and-would w0
“longer be aveilable. Tn. May, 2002, he was sent hack to Horry Co. M. Ferguson-Mejors was out of siate
. and Court protected af that time. Her associale, who was noi a8 famitiar with the case, vepresented me.
‘Buring the hearing, Judgs Mobley, limssif stated that the date For valuation was the date of filing, but ke
waset sure. Shontdn'ta ndgebosnre of what-the tre 187 -{pe 01241 My Boland h.’zéaé:mﬁeé during trist

that he had changed his values a fow days before the hearing. The awnershin of the farm was also discussed.

Traring A prior separation in 1987 1 tad given Mr Boland a quiek claim deed té the farm, In return, he gave
me the deed to our fansly bome i Floriddl This dvas ot the result’of o Cotrt ruling It was our own -
agreement. 1 sold the home and bought 2 townhonse in Viigima for mysell2nd my children. In 1992 we
reconciied and i joinad Mr: Boland in Kenituciey. The foliowing year we formed The Boland Family Trust:
The fartir was it Ahe Trust, the townhiouse was not. Al the original tial, X gave Judge Mobicy & copyof the

Trust In that copy was 2 desd, signed by Mr. Boland and myself, conveying the farm ta the Trust, Falsa

pregented proof Fon the couty were e faf was theat | had been the owner before it wen g the Trust,
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ovidencc fo contradict s, .Iuéga}v{*bim uphold his original lingm ,D“‘gitaafh‘ls ackmowkdgomant.of

which date wes the correct one o use o

¢
0 use tor vanahion,
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-Judge Mebley never wrote his own order, based o his findings .explaining why he found Mr. Botand™s
testimony o convinctng as to contradicl roy testimony and aff my evidence. He' aftowed Mr: Sheriis order
10 decidé 28 ssues withoui watting for.an squst bonsiderstion of M. Ferouson-Majors' order. She was not
aven gives the eovurtesy ot knowing the order was hefore hien until after # was signed.

There are statues and efhies lo guide allorneys iy advising 2 clienl snd in preparing a £ase. H pudees can
disregard these in their ruiings how-can anyone depend on the faw by protect their fght and property?-i-ask -
the Commission o teview the actions of Judge Mobley during this-case and determine whether he ruled-
giving beth parties far and equal consideration balso request that the Commission investigate how many

cases Judee Mobly aciuaily tries as opposed (0 accepling consent Agreements. i gersc;‘zw.‘tiy'spem a day
exammig the fites of the cases he handled duting ihe six weeks thal e was sssigned (0 Fomy Co. when my
cass was heard. T could not find other cases %o tiied during that time, only settlement agreements. While
interviewing sttorneys for my appeat, 1 loarned why. Ipdoe Mobley's reputation in snch that attorneys are
afvaid Lo tey cases in Fomt of Bim. They. do not irust him asa prial fndie, Tudpe Mobley's diipeanor duiing

- my trial was sot what1 wild have expected from a judee. He acted annoyed and irritated as if it was an
frconvesisneete bethere:r - ) B '

§ynn M F}kﬁafui



THE STATE OF SOUTH CAROLINA
In the Court of Appeals

APPEAL FROM HORRY COUNTY
Berry L. Mobley, Family Court Judge
2001-DR-26-2874

Lynn Marie Boland,

Appellant,
v.
'ui John Michael Boland,
s
g Respondent.
e
.
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STATE OF SOUTH CAROLINA ) IN THE FAMILY COURT OF THE
) FIFTEENTH JUDICIAL CIRCUIT

COUNTY OF HORRY ) CASE NO.: 2001-DR-26-494
)
Lynn Marie Boland, )
SSN: 277-42-9748 )
Plaintiff, ) TEMPORARY ORDER
) (Not Ending-Action) C.
vs. ) ets =2
) 5F 8 3
John Michael Boland, ) =3
SSN: 406-58-5760 ) S o <=
) SH omoam
Defendant. ) SE o, = =
) A
n @ A
PRESIDING JUDGE Lisa A. Kinon
DATE OF HEARING Novemnber 16, 2001
TIME OF HEARING 10:30 AM
PLACE OF HEARING Family Courtroom #1
patricia M. Ferguson-Majors, Esquire

ATTORNEY FOR THE PLAINTIFF
ATTORNEY FOR THE DEFENDANT
GUARDIAN AD LITEM

COURT REPORTER

John M. Sherrill, Esquire

None _
wWanda H. Hughes

THIS MATTER CAME SEFORE me pursuant to @ Summons, Complaint and

Motion for Temporary Relief filed by the Plaintifi-Wife on October 19, 2001 within the Office

of the Clerk of Court for Horry County. These pleadings were later personally served upon

The Plaintiif then filed a Summons and Amended
12,

the Defendant on October 29, 2001.

Complaint on Novernber 2, 2001 and served such upon the Defendant on November

2001. As of the date of the Temporary Hearing, the Defendant had not filed or served any
Answer or Counterclaims.

Both parties were present at the hearing along with their respective attorneys. Prior

to reviewing Financial Declarations and affidavits, | was advised that a temporary

setflement had been reached as CONCEMS certain issues. The terms of the partial

setilement were voiced into the record, and | then reviewed the affidavits and Financial

1
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any drug or condition which would limit his or her ability to make an intelligent, informed
decision. The parties understand their agreement, although only temporary in nature, if .
acceptéd by this Court, will be enforceable by the contempt powers of the Court.
Furthermore, | find that the parties are represented by competent counsel and that neither
had any questions for their attorney or this Court. Accordingly, | find that the agreement
should be accepted by this Court as the Temporary Order.

6. With reference to the contested issues, 'Ivﬁnd as follows:

a. The Plaintiff shall not be named as the sole or Co-Trustee of the
Boland Living Trust, for the Defendant has always been the sole Trustee. Nevertheless,
the marital assets of this Trust are subject to the Restraining Order set forth hereinafter.

b. Without the written consent of both parties, or subsequent Order of
this Court, both parties shall be restrained and prohibited from-incurring any debt in the
name of the other or their joint names, and are each also prevented from selling,
destroying, transferring, or dissipating any assets, unless according to the terms herein.

C. As concerns the possible sale kor' the Kentucky farm and a Hatteras
boat, these assets may be sold at the present listing price (Two Thousand Dollars per acre
and Two Hundred Fifty Thousand DoHafs respectively), and if sold, the net sales procsads
shall be deposited in an interest bearing account to be held in trust by Defendant’s
counsel.

d. The issue of alimony and attorney’s fees shall be held in abeyance\‘
and decided by the Ceurt at the Final Hearing. V

e. The Defendant shall be entitled to the sole and exclusive possession
of the marital home, (a condorhinium located at 1102 Sweetwater) and all contents therein.
However, the Plaintiff will deliver a written list to the Defendant's attorney which identifies
n particular the items in the marital home which she believes are antiques. These
antiques shall be subject to the Restraining Order set forth herein.

f. The Plaintiff may have the contents of the lock box appraised at her

@
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on page 2 of this Order is hereby accepted bas a part of the Temporary Order of the Court
as if reiterated verbatim herein.

2. The Findings of Fact as concemns the contested issues, as set forth within
paragraphs 6(a) through 6(h) on pages 3 to 5 of this Order are accepted as a part of the
Temporary Order of the Court as if reiterated verbatim herein.

3. Both parties are hereby notified that should either violate any term of this
Order, a contempt citation may be issued. Should either party be found to have engaged
in willful contempt of any term of any Order of this Court, he or she will be subject to the
contempt powers of this Court, these powers to include the ability to Order imprisonment
for a period of o‘né (1) year, a fine in the amount of $1,500.00, 300 hours of community
service and with the possibility of being held responsible for all costs and attorney's fees
incurred by the aggrieved parfy.

AMND IT IS SO ORDERED. W i

Lish i Kifon »

Resident Jidge of the Family Court
Fifteenth Judicial Circuit

Conway, SC
December = 2001

0007
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5
) STATE OF SOUTH CAROLINA ) IN THE FAMILY COURT OF THE
) ) FIFTEENTH JUDICIAL CIRCUIT
B COUNTY OF HORRY ) CASE NO.: 2001-DR-26-2874
. )
\ Lynn Marie Boland, )
) SSN: 277-42-0748 )
) )
. Plaintiff, )
' ) FINAL ORDER OF SEPARATE
3 Vs, ) SUPPORT AND MAINTENANCE
™ ) (Ending Action)
. John Michael Bolang, )
R SSN: 406-58-5760 )
M )
8 Cefendant. 3
: )
.) :
B PRESIDING JUDGE: - Berry L. Mobley
DATE OF HEARING: March 20, 2003
) TIME OF HEARING: 2:30 p.m.
B PLACE OF HEARING: Family Courtroom 2-B
Government & Justice Center
1301 Second Avenue
) Conway, SC 29526
™ ATTORNEY FOR THE PLAINTIFF: Patricia M. Ferguson-Majors, Esquire
. ATTORNEY FOR THE DEFENDANT:  John L. Sherrill, Esquire
’ GUARDIAN AD LITEM: None
3 COURT REPORTER: Frances Bakis
Y
\ THIS MATTER CAME BEFORE ME pursuant to a Surmmons and Complaint filed
R on October 19, 2001, and an Amended Complaint filed by the Plaintiff on November 9,
- ‘ ‘
s 2001. The Defendant later filed his Answer and Counterclaims on November 30, 2001
i . -
3 A Reply was eventually filed by the Plaintiff on January 8, 2003.
N Present before me were both parties and their respactive counsel. Prior to

receiving any testimony, | made inquiry of the parties as to whether this Court could assist
with a reconciliation. After receiving somewhat ambiguous replies to the effect that each

would entertain and/or consider counseling, this Court made the decision not to accept

| Ao
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4. | find that after reflecting upon all the factors set forth within Section 20-7-

472, Code of Laws of the State of South Carolina, that the intention, and thus agreement,
of both parties to dividé all marital property on a 50/50 basis should be accepted.
Accordingly, the distribution of the marital assets shall be that as set forth within the
Exhibit attached to this Order, which with minor adjustments is substantially similar to the
Defendant's Exhibit #2. This distribution not only parallels the testimony of both parties,
but is fair, equitable, and in the best interest of both parties.

| 4 (Nonmarital Property)

5, As concerns nonmarital property, the Wife testified that her Northwest
Mutual Life Insurance policy was nonmari’cal in nature and had a presant cash value of
$5,800.00. Furthermore, the sales proceeds from a sals of her former nonmarital real
estate were now in an account at Charles Schwab, although such was titled in joint
names with her Husband., The Husband testified that his Kentucky farm was nonmarital
in nature and had a value of $197,000.00.

B. The testimony of both parties is identical in that a Separation Agreement
was executed in Florida during the year of 1987. According to the terms of this
agreement, the Husband received a 100% interest in a farm located in Kentucky, and the
Wife signed a Quit Claim deed transferring to the Husband any interest she may have
had therein. In exchange for her interest in this farm, the Wife received the Florida
marital home and contents therein. The Husband also signed a deed conveying his
interest in this Florida home to the Wife. The Husband then began to reside in Kentucky
while the Wife remained in Florida.

7. The Wife eventually sold her Florida home and used some or all of the

sales proceeds to purchase a residence in Virginia. She eventually sold this town home,

and these funds were deposited into her accounts at Charles Schwab and Company, and

3

A2

011



~

/ \\/) \_j - -t

After completing the equitable distribution, both parties will have assets in excess of
$500,000.00, and most of same are income producing. Such being the case, after
reviewing all of the factors of Section 20-3-130, | find that an award of alimony is not
justified.

(Health Insurance and Medlcal Expenses)

11.  With reference to the issue of health insurance, the request of the Plaintiff
that the Defendant immediately reinstitute her health insurance is denied. The Pendente
Lite Order did not require the Defendant to provide such coverage. Aithough the
Defendant has hospitalization insurance through his former emplayer, he cannot force his
former employer or the health insurance carrier to offer coverage for the Plaintiff.
Furthermore, this Court cannot order the Defendant's former employer to cause the
health insurance carrier to provide such coverage to the Plaintiff.

12,  This Court also denies the Plaintiffs request that the Defendant be
responsible for all of her medical expenses. Even if she was insured by a health
insurance carrier, this Court could not order the health insuranca carrier to pay for al] of
her health care expenses. Such being the case, the request by the Plaintiff that the
Defendant be responsible for ali of her medical expenses is denied. Such a demand
would provide an inequitable resuft, for no hospitalization insurance coverage would
provide for all of her health care expenses. Finally, as a result of this squitable
distribution, the Plaintiff has én identical amount of marital assets and income to_’purchase
her own separate hospitalization and/or medical insurance.

13, An additional reason for not requiring the Husband to be responsible for
such insurance and medical éxpenses is based upon the rationale that these would be
nonmarital debts of the Wife, for the obligation for health insurance would have incurrad

after the date of filing. It is well settied in South Carolina that the Family Court cannot

193
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CONCLUSIONS OF LAW
This Court concludes, as a matter of law, that it has jurisdiction of the parties

hereto as well as the subject matter herein; See Section 20-7-420(2), Code of Laws of the

State of South Carolina. In addition, this Court concludes, as a matter of law, that it has

the authority to issue this Final Order as concerns equitable distribution, alimony,

attorney’s fees, and other related relief.

Based upon the findings of facts and conclusions of law set forth hereinabove,

IT IS ORDERED THAT:

1. The marital property shall be equitably divided as set forth within the
attached exhibit. Each party will execute any documents necessary to effectuate the
terms of this Order within fifteen (15) days of the request of the other. Furthermore, 2
Qualified Domestic Relations Order shall be issued so as to effect the equitable
distribution without unnecessary tax consequences.

2. The Wife's requast for alimony shall be denijed.

3. The Wife's request for ner Husband to provide for her hospitalization

insurance or pay all of her medical expenses is denied.

4, Both parties are granted an Order of Separate Support and Maintenance.
5. The Wife's request for aticrney’s fees is denied.
6. Both parties are hereby notified that should either violate any term of this

Order, a contempt citation may be issued. Should either party be found to have engaged
in willful contempt of any term of any Order of this Court, he or she will bé subject to the
contempt powers of this Court, these powers to include the ability to Order imprisonment
for a period of one (1) year, a fine in the amount of $1,500.00, 300 hours of community
service and with the possibility of being held responsible for all costs and attorney's fees

incurred by the aggrieved party.



EXH\B!T
Distribution of Marital Assets Lynn Beland | John Boland
1{Dena Pilot Retirement (a percentage of the monthiy check) 50% 50%
2{Delta Stock Cptions S0% 50%
3{6 Oppenheimer IRA'S $181,816.50 $181,816.50
4|Fidelity 401K (Delta 401K Family Savings Plan) $102,005.81 $102,005.91
s{VVanguard IRA $55,582.84
g{Panorama Pramier I1RA $28,564.62 |
7IUSAA Life insurance Policy 323,508.00
8{Chevrolet truck $6,500.00
9(Hyundai Sonata automabile $12,500.00
10{1102 Swestwater Condominium $86,000.0Q
{1[Cash received from Sherilt & Janes escrow 10 purchasa 4201condo $55,000,00
12{Cash recsived from Shemill & Janes ascrow account $54,000.00
13{Cash received from Husband : $5,000.00
14|Other cash receivad from Husband $3,400.00
15{Husband's Schwab accaunl e $27,958.37
15/Household furmiture, including Virginia iterms $7,500.00 $1,000.0Q
171Safe and contents $5,000.00
18|Sauna ' $1,500.00
19|Delta savings account $635.00 ]
20|Wife's clothing and jewelry $5,000.00
21{Income of Wife (2002) $11,3856.22
22[Hustiand's income from 11/02 ~ 3/03 $25,264.00
23iHushand's income minus expensas $38,823.00
24[Future Disbursement of funds still in Sherill & Janes escrow accaunt 323.773.47 %50,670.55
TOTAL: 5348,808.94 5548,608.93
Distribution of Non-Marltal Asseis
Assats L.ynn Boland | John Boland
1[Wife's Schwab account 336,837.82 50
2{Wife's Eisnar-Brookstreet account $2.508.7391 50
1[Northwest Mutual Life insurance Policy $5 30000 1
4{Husband's Kentucky farm 50 = $187,000:00
L TOTAL.| __ $45.148.88 | _ $197,000.00
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(Findings of Salient Facts)

The Court listened to arguments of counsel and reviewed affidavits and briefs as
concerns the issues raised in both Motions. After reflecting upon same, along with the
Final Order of Separate Support and Maintenance signed on March 30, 2003, this Court
finds that it has not overlooked any principle of law cr any facts in the case that were not
set forth within the Final Order. Accordingly, the Motion to Reconsider is denied.

Furthermors, the Court ﬁndé that although the Trial Judge was not personally
served with a copy of the Motion to Reconsider, the Defendant's Mation to Dismiss the
Plaintiifs Motion to Reconsider for lack of jurisdiction is denied.

CONCLUSIONS OF LAW

This Court concludes, as a matter of law, that it has jurisdiction of the parties
hereto as well as the subject matter herein. Furthermors, this Court concludes that, as a
matter of law, it has the authority to rule upon both Mations; see Rules 59 and 60, South

Carolina Rules of Civil Procedurs.

Based upon the Findings of Fact and Conclusions of Law set forth hereinabove,
IT IS ORDERED that the Plaintiff's Moﬁon to Reconsider shall be denied, as shall
the Defendant's Motion to Dismiss.

IT IS SO ORBERED.

Berry L. MﬁqTey
Presiding Judge of the Family Court
Fifteenth Judicial Circuit

avy, South Carolina

June Xi(v’ 2003

gqu
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1. Should the Plaintiff decide to appeal, she will not take any exception to the
distributions of the following matters as set forth within the exhibit attached to this Order
and the Final Order of Separate Support and Maintenance as signed by Berry L. Mobley
on March 30, 2003; such item numbers being 1 through 5, 7 through 14, and 16 through
19. Accordingly, the only items on this exhibit that might be subject to appeal are items 6
(Panorama Premier IRA), item 15 (value of the husband’s Schwab Account), item 20
(wife's clothing and jewelry), item 21 (income of the wife for the year 2002), item 22
(husband’s income from November 2, 2002 to March, 2003), item 23 (husband’s income
minus expenses), and item 24 (concemihg funds held in the Sherrill & Janes escrow
account). In addition, the designation and valuation of non-marital assets as set forth
within the exhibit attached to the aforedescribed Order of the Honorable Berry L. Mobley
might also be subject to appeal.

2. The funds still being held in the Sherril & Janes escrow account shall be
disbursed so that the Plaintiff shall receive $23,773.47, and the Defendant shall receive
$50,670.55.

3. The husband will provide $12,035.00 to the wife, such representing one-half
of the net receints, after taxes, (for the months of Aprit through August of 2003) from item
1 (Delta Pilot retirement) and item 3 (Oppenheimer IRA) as set forth on the exhibit
attached to the Order of Judge Mobley. He will also provide some proof indicating that
the net amount, afier taxes, was indeed $2,407.00 per month.

4, The attorney for the Defendant shall prepare a Qualified Domestic
Relations Order as concerns the Delta Pilot retirement (item 1), six Oppenheimer IRAS
(item 3) and the Fidelity 401k (item4). Should the Defendant receive additional payments

2
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AND IT IS SO ORDERED.

Conway, South Carolina
August 2., 2003

</ MA_/L/S\

"H. T. Abbott, Il N
Resident Judge of the Family Court
Fifteenth Judicial Circuit
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assets are in a living trust called the Boland Farm Trust which

needs to be dissolved by the Court to effectuate the division.
Including but not limited to a condo, farm, living trust, 1976
Hatteras boat, 1987 Chevy one ton expanded pickup truck, 1399
Hyundai Sonata, retirement accounts and pension plans.

5. The Plaintiff is informed and believes that she is
entitled to an order of separate support and maintenance.

6. The Plaintiff is requesting reasonable discovery.

7. The Plaintiff requests that this Court issue an
Order restraining the parties from selling, transferring,
hypothecating or in any manner disposing of any marital property.

8. The Plaintiff requests that this Court issue an
Order restraining the parties from incurring any debts jointly or
in the other parties name, changing or cancelling life or health
and dental insurance.

9. Plaintiff is informed and believes that she is
entitled to an order regquiring that the Defendant pay temporary
and permanent Plaintiff attorney fees, and any fees and costs
necessitated by this action.

10. The Plaintiff is reguesting that Defendant be
ordered to account for all bank retirement accounts including
joint accounts held and to provide the location of assets removed
and reguire such assets to be insured and in a secure place.

1. Plaintiff is requesting that the items in the safe
in the marital home be appraised.

12. Requesting the parties be required to contribute
to Dianna Marie Boland's college education and five hundred
dollars per month for living expenses paid by Defendant to be

continued.

Page2 of 4
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denies same and demands’ sirict proof thersof, for: (a) the assets referred to within
paragraph 4 of the Amended Complaint are incorrectly described; (b) some of such assets
are believed to t{ non-marital in nature; 50) none of the assets referred to are in a trust
called “The Boland’ F/:rr:x Trust”,/;nd (c% the Court does not have jurisdiction to dissolve
any Trust of the parties nor is there any need in order to make an equitable distribution.

5. The Defendant admits to much of the truth of the allegations of paragraph (5)
which allege that the Plaintiff desires an Order of Separate Support and Maintenance, but
the Defendant believes that he is entitled to such an Order as a result of the actions of the
Plaintiff.

8. The Defendant admits the allegations of paragraph (6) of the amended
Complaint which indicate that the Plaintiff requests reasonable discovery. The Defendant

is agreeable to same, as long as such is mutual and is governed by the South Carolina

Rules of Civil Procedure.

7. ~The Defendant admits that due to the acticns of the Plaintiff in previously
disposing or secreting marital property, a mutual Restraining Order similar to that referred
to within paragraph (7) should be issued. Furthermore, the Plaintiff should be ordered to
immediately return the Separation Agreement previously signed by the parties for such
constitutes evidence relevant to this litigation.

8. The Defendant denies the necessity for the Restraining Order referred to in
paragraph (8), for during the pendency of this action, he does not intend to change or 4
cancel any health, life, or dental insurance, nor does he intend to incur any joint debts or
debts in the name of the Plaintiff, unless with her consent or pursuant to the Order of this
Court. However, the Defendant denies he is obligated to provide any insurance for the
benefit of theAP(ainth‘f once a Final Order is issued. |

9. The Defendant denies the truth of the allegations contained within paragraph

(9), for the Plaintiff is not entitled to any award of attorney’s fees or costs, be such

pendente lite or permanent in nature.
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parties have been living separate and apart since October 29, 2001.

16.  Of this marriage, three (3) children have been born, Diana Marie Boland
(DOB: 09/28/80; age 21), Michael Graham Boland (DOB: 05/07/71; age 30), and Julie
Lynn Boland (DOB: 01/24/74; age 27). Except for Diana Marie Boland who is still attending
college, all children are emancipated.

17.  Considering that the Plaintiff has decided to live separate and apart, the
Defendant now requests an Order of Sepafate Support and Maintenance be granted to
him.

18.  There has been no collusion between the parties for the bringing of this
action.

FOR A SECOND COUNTERCLAIM
{Equitable Division of Marital Property and Debts)

19. The Defendant hereby reaffirms and reiterates each and every allegation
contained within all prior defenses and Counterclaims as if same were set forth verbatim
herein.

20.  Throughout the marriage, the parties acquired interests in personal and real
property as well as some indebtedness. Furthermore, the Defendant has made substantial
direct and indirect contributions toward the marriage and the accumulation of assets
including acting as a father, wage earmnef, and caretaker. Acccrdihgly, the Defendant also
claims a special equity in all marital assets acquired. Finally, the Defendant is informed
and believes that he is entitled to an Order equitably dividing all marital property and debts,
both pendente lite and permanently.

FOR A THIRD COUNTERCLAIM
{Discovery)

91 The Defendant hereby reaffirms and reiterates each and every allegation

contained within all prior defenses and Counterclaims as if same were set forth verbatim

herein.
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28.  Due to the nature of the investments of the parties and prior covert acts of
the Plaintiff, the Defendant is further informed that a restraining order is necessary
restraining the Plaintiff from transferring, dissipating, encumbering, hiding or destroying any
marital property during the pendency of this action without his written consent or an Order
of the Family Court. .

WHEREFORE, having set forth his Answer and Counterclaims to the Amended
Complaint, the Defendant prays that the Court inquire into the matters set forth herein, that
it dismiss the Amended Complaint of the Plaintiff and issue to him an Order granting the

relief he has requested, both pendente lite and permanently, such relief to include:

a. An Order of Separate Support and Maintenance being granted to the
- Defendant.
b. An equitable division of all marital property and debts acquired during the

marriage, both pendente lite and permanently;
c. An Order allowing the Defendant to pursue this action pursuant to the liberal

discovery rules granted by the South Carclina Rules of Family_Court and the Scuth

Carolina Rules of Civil Procedure, as amended, 1976;

d. An award of attorney's fees and costs to be incurred in this action, both
pendente lite and permanently;

e. A restraining order preventing the Plaintiff from incurring any indebtedness
either in the Defendant's name or their joint names;

f. A restraining order preventing the Plaintiff from dissipating, encumbering,
transferring, hiding, or des’crcying any marital property, and to immediately return certain
property removed by the Plaintiff,

g. A restraining order which will prohibit the Plaintiff from bothering or harass'ing

the Defendant at any location;

h. An Order requiring the Plaintiff to produce the prior Separation Agreement
i < Ry J;f;,;?"‘: 7 ‘{:{;N’ o o
she removed from the marital home; sl W Groee e FeS L 7t
Bt . ’ i < 4
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STATE OF SOUTH CAROLINA IN THE FAMILY COURT

COUNTY OF

LYNN MARIE BOLAND,
88 NO. 277-42-9748
Plaintiff.

vs

JOHN MICHAEL BOLAND,
g8 NO. 406-58-5760
Defendant.

FIFTEENTH JUDICIAL CIRCUIT
HORRY ~ CASE NO. 01-DR-26-2874

PLAINTIFF'S REPLY TO
DEFENDANT'S COUNTERCLAIM

[ N

The Plaintiff, replying to the Answer and Counterclail

Defendant,

1.

1

would respectfully show unto the Court:
plaintiff specifically denies each and every aliégation
not admitted heréin.

paragraphs 1 - 6, 9, 13, 19, 21, 23, and 25 do not
require an answer.

Plaintiff denies the allegations in paragraph 7 and would
further state no such gseparation agreement existed at the
cime of the separation of the parties or the filing of
the action and any such prior agreement was voided by the
parties reconciling and combing their assets.
plaintiff denies the claim of lack of necessity of
retraining order in paragraph 8, but agrees with
Defendant that he is obligated to provide health
insurance up until a Final Order in this action.
Plaintiff denies the allegations in paragraphs 10, 11,
12, 24, and 28.

Plaintiff admits the allegations in paragraph 14, 15, 16,
17, 18, 22, 26, and 27.

1
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STATE OF SOUTH CAROLINA)

) COURT OF FAMILY COURT
COUNTY OF HORRY ) i

LYNN BOLAND

VS, TRANSCRIPT OF RECORD

01-DR-26-2874

et et e St e S

JOHN BOLAND

March 20, 2003
Conway, South Carolina

B EPFORE

THE HONORARLE BERRY L. MOBLEY, JUDGE

A PPEARANTCE GS:

Patricia Ferguson-Majors, ESQ.
T

Attorney for the Plain

Ii
ifc

JOHN L. SHERRILL, ESQ.
Attorney for the Defendant

FRANCES A. BAKIS, RPR
Circuit Court Reporter

FRANCES A. BAKIS, RPR
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THE COURT: Plaintiff ready to proceed?

MS. MAJORS: Yes, sir.

THE COURT: Defendant ready to proceed?

MR . SHERRILL: Yes, sir, Your Honor.

THE COURT: A1l right, ma'am, you know of
anything I might do such as require both you and your
husband to attend marriage counseling or such other

counseling that might be appropriate that might

" regolve your differences and allow you to resume your

marriage?

PLAINTIFF BOLAND: Do I agree?

THE COURT: No, ma'am. Do you know of
anything I can do to get you and your husband back
together?

PLAINTIFF BOLAND: T would be perfectly
willing to go to counseling.

THE COURT: Sir, would you be willing to go
to counseling to attempt TO reconcile your marriage?

DEFENDANT BOLAND: vour Honor, we'wve been
to counselling a number of times-. I would go of
course, but I don't anticipate it would be of any --
T don't anticipate it would be successful.

THE COURT: All right. What do you want to
do today?

DEFENDANT BOLAND: Resolve the ---

FRANCES A. BAKIS, RPR
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PW - L. Boland - direct

if they want to go to counseling they can go and hope

they get their problems reconciled so they can resume

their relationship.

MS. MAJORS: Your Honor, at this time I

would call my client.

THE COURT: Come around please. Right over

here please. Raise your right hand. Do you swear

the testimony you're about to give in this case will

"be the

truth, the whole truth, and nothing but the

truth so help you God?

PLAINTIFF BOLAND: T do.

THE COURT: Have a seat please. Get right

up to the microphone and say your answersg in a loud

voice.

BY MS.

Q.
recoxrd,

A

D ITRECT EXAMINATION

MAJORS :

Can you please state your Ilame for the

vour address?

Lynn Marie Boland, 1102 Sweetwater

Boulevard4——-

Q.

4.
Q.
regsidence?

A

Are you presently ---
Murrells Inlet, South Carolina.

Are you presently living in the marital

Yes.

FRANCES A. BAKIS, RPR
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PW - L. Boland - direct

Q. and were -- did you stop working at his
request?

A, I stopped working at his request in 1992
when we reconciled after first separation. I only
worked part-time subbing.

Q. And let’s go back and talk a little bit
about the separation. What year did you separate

initially?

A Initially? 1887.

Q. And how long did you stay separated?

A Till 1892.

Q. Okay.’ pDid yvou get together on occasion

during that time?

A . vYes, often. We were only really not seeing
sach other for about the first eight months. After
that we saw each other probably at least on an
average once a month.

Q. So why did you not physically get together

sooner then?

A . Because I had moved to- Virginia. Michael
had moved to Kentucky. I had two girls in -- still
in school, oﬁe in elementary one in high school. My
son went with Michael. During that period five times

he came back and forth attending school in eitherx

place.

FRANCES A. BAKIS, RPR
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PW - L. Boland - direct
so most of our assets went into the trust and my
husband became the sole trustee of the trust because
he requested that in order to be able TO control of
the assets by himself.

(Plaintiff's Exhibit Number 1 was marked
for identification only.)

MS. MAJORS: Your Honor, I1'd cffer in
evidence my first exhibit, the Boland trust.

MR. SHERRILL: None at all, Your Honor.

THE COURT: Without objection. In
evidence.

(Plaintifif's Zxhipit Number 1, hawving been
marked for identification, wWas entared into evidence.
RY MS. MAJORS:

Q. Now the Boland family trust Was set up in
1993 . Did it include your marital home and all your
vehicles?

A Yes

Q. and when vou traded in vehicles did the new

vehicles go into the family trust?

A Yes.

Q. As‘far as you know what vehicles are still
in family trust right now?

R My husband's '88 Chevy truck, my Hyundai

Sonata, and my daughter's Toyota Corolla.

FRANCES A. BAKIS, RPR
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PW - L. Boland - direct

And Your Honor, a copy of that trust is at the
back of our pretrial brief.

A, To my knowledge the Delta Pilot Retirement
is, the Oppenheimer IRA.

Q. Okay. Let me just stop and ask you about
those two documents. Are those the two accounts
along with Fidelity that you and he have used for
your retiremenﬁ income?

A Yes.

Q. Okay. And those are titled in the name as

h

ar as you know of the Boland Family Trust?

A, As far as I know.

Q. Are there -- okavy. and please go forward
on any other accounts that you pelieve are titled in
the name of the Boland Family Trust?

ME . SHERRILL: Objection, Your Honor. 1f

(g

she knows what's in the trust that's ons ques ion.
What she believes is in the trust I think 1is
irrelevant.

THE COURT: She's entitled to testify
because this is marital property soO I'm going to
allow her to go ahead.

THE WITNESS: The Chevy truck, the Sonata,

the Sweetwater condo, the household furniture are

items, safe, contents, and sauna, the Kentucky farm,

FRANCES A. BAKIS, RPR
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PW - L. Boland - direct
give it back to my husband by putting it in a Schwab
account and making him a joint tenant of the account.

Q. 9o that Schwab account that's referenced on
this chart for wife's Schwab account is actually a

joint account titled in the name of you and your

husband?
A It's my account with him as Joint tenant.
Q. Okay. The next question I have for you is

have there been any substantial withdrawals from that
account?

A. The most substantial was a $10,000
withdrawal that I made in the Spring of 2000 to lend

to nhis brother.

0. And has any of that money been returned?
A $2500.

0. vou expect the balance to be paid?

A Not really.

Q. At the time of separation what was your

understanding with respect to your health insurance?
A That Michael would continue paying for it
and continue it with the Delta Plan until final
divorce.
Q. In fact, in his answer did he not state
that that's what he would do?

A, Yes.
TRANCES A. BAKIS, RPR
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Boland -

direct

representing payments for your daughter's college and

for health insurance? That your husband pay your

health insurance?

A. since he only paid it through till

Decempber 31lst I would have no objection for it be

deducted for November and December but since he

didn't pay it for January,

February,

would not expect the deduction.

and March then I

Q. Okay. On your chart have you indicated

what you think would be a fair division of the

pension and annuities since Novembe

your attention to near the bottom.

A Yes.
Q. and what would be

should be awarded to you of

vour --

the amounts

recelved? You c<can publish that.

r 2

the

A, $195,297.50.
0. Now looking down the chart 1
let's start at the TLoD. You'zre

the retirement?

A Yes.

0. Okay. Did your husband make any

which dramatically affect you when he retired?

asking for

A. Did he make any elections?

1 understand the gquestion.

FRANCES A.

BAKIS,

0051

RPR
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PW - L. Boland - direct 17
A. Oh, exactly, vyes.
Q. Now the Oppenheimer IRA, where did you get
these numbers from? Oppenheimer, Fidelity, Vanguard,

Panorama, where did you get the values for this

chart?
A. Oon a statement from Oppenheimer.
Q. and you're asking for half of that amount?
A Yes. |
Q. Is that paid out on & monthly basis?
AL Yes.
Q. Likewise, the retirement's pay paid out on

a monthly basis?

A. Yes.
Q. and were those the two SUMS ctogether tThat
vour husband got twice, $19,000 for last vear?
A Yes.
Q. I'm going to show you Yyouxr 2002 tax
return -- 1 mean, 2001.
MR. SHERRILL: No objection.
(Plaintiff‘é Exhibit Number 3 was
marked for identification only.)
MS. MAJORSE: T'd offer this as Plaintiff's

Exhibit 3.
THE COURT: Without objection.
(Plaintiff's Exhibit Number 3, having been

FRANCES A. BAKIS, RPR
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PW - L. Boland - direct 19

parcel?
A Yes.
Q. and as far as you know, does -- it the

larger parcel that has the tobacco allotment on 1it?
A. Yes.
Q. Does the other parcel have a tobacco
allotment?
A. Not to my knowledge.
(Plaintiff's Exhibit Number 4 was marked
for identification only.)
MS. MAJORS: I offer I believe without
objection Plaintiff'g Exhibit 4.
THE COURT: veg. Without objection.
(Plaintiff’'s Exhibit Number 4, having been
previcusly marked for identification, was entered

into evidence.)

BY MS. MAJORS:

Q. Showing you Plaintiff's Exhibit 4 can you
identify it?

2. Yes. This ig a W-2 and a 1099 for me in
the year of 2002. Tt's what I've earned this vear.

(Plaintiff’'s Exnhibit Number 5 wWas marked

for identification only.)

MS. MAJORS: I'd offer I believe without

objection Plaintiff’'s Exnhnibit 3 (sic), the stock

FRANCES A. BAKIS, RPR
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PW - L. Boland - direct 21
MR. SHERRILL: No objection.
(Plaintiff's Exhibit Number 7, having been
previously marked for identification, was entered
into evidence.)
MS. MAJORS: I offer Plaintiff's ---
THE COURT: Yes, ma'am. He said no

objection.

BY MS. MAJORS:

Q. Okay. Can you identify 1g?
A, The Delta Family Care Savings plan at
Fidelity Investment until my husband's -- all of his

retirement.

Q. And these are the items that you're asking
to be divided 50/507?

A Tes.

Q. In the Plaintiff's 8 marked and in
evidence --

I'd offer Plaintiff's Exhibit 8 without

Ih

objection.

MR. SHERRILL: If vou'd just identify it,
vesg, without objections.

MS. MAJORS: The USSA -- no USARA Life

Insurance.
MR. SHERRILL: Cash value. No cobjections.

{(Plaintiff's Exhibit Number 8 was

FRANCES A. BAKIS, RPR
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PW - L. Boland - direct
your marital assets addendum for the items You didn't

know the wvalues for?

A Yes.

Q. And which items were they?

A The condo, the autos.

Q. The condo at 80-- at how much?

A, At 86,000. The truck at 6500. The car --

Sonata at 1250, his Schwab account at 3700, his

Panorama Premiere at 3300. That's probably all that
. _ é@#‘m‘a f%%
T needed thisg TOT. J s
Q. Now did you pursuant to a temporary order

ave the safe and contents appraised?
A Yeg, I did.

MS. MAJORS: Do you have any objecticns to
this?

MR . SHERRILL: NoO objecticn.

(Plaintiff’'s Exhibit Number 10 was marked
for identification only.)

MS. MAJORS: 1I'd offer Plaintiff's 10 in
evidence.

THE COURT: Yes, ma'am. He said no

" objection.

MS. MAJORS: Okay.

23

(Plaintiff's Exhibit Number 10, having been

previously marked for identification, was entered

FRANCES A. BAKIS, RPR
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PW - L. Boland - direct

Plaintiff's Exhibits 7, 11, and ask you if you can
identify it.

A. It's the Schwab account, Lynn Boland and
John L. Boland joint tenant, the 2001 I believe, and
account plug a small investment account with
Brookstreet that I had and this is the 2001 also.

Q. Did Brookstreet previously operate under
another name?

A Yes, Eilsner.

Q. Okay. Now of the documents that we've
submitted, does that cover the wvalues and everything

in your marital asset chart except for the farwm?

2. Yes.
MR . SHERRILL: No objection.
(Plaintiff's Exhibit Number 12 was
marked foxr id

entification and entered into evidence.)
BY MS. MAJORS:
Q. Can vou identify this document?
AL This is the appraisal of the family farm in
Kentucky that I had done by Mr. Paul Gaines.
Q. Okay. What did you pay for that appraisal?
A 5350,
MS. MAJORS: Your Honor, I'd offer ---
THE COURT: Yeah, without objection.

MS. MRJORS: Plaintiff's 12, okay. I would

FRANCES A. BAKIS, RPR
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PW - L. Boland - direct
(plaintiff's Exhibit Number 14 was marked
for identification and entered into evidence.)
BY MS. MAJORS:

Q. T ask you 1if you can identify Plaintiff's
Exhibit 14.

. Yes. It's the deed by which my husband and
John Michael Boland and myself sold the farm to the
family tzrust. |

Q. and can you tell us in what year -- the
vear 1t was published, the year it was dated?

AL 9/18/93.

Q. aAnd at the pack of the deed was there a
consideration 1igted at that time, a cextificate of
consideration, and if so, can you publish that?

A, nqrantors and guarantees poth certify under

cath that the congideration reflected in thig deed is

tne full consideration paid for the property --"

0. Mo, just the amount . Just the amount,
ma'am.

A. oh, certified of consideration $65,000.

0. So from -~ from September 1993 to the

present time has there been & considerable change in
the value of the property?

A Yes.

Q. In your opinion what advantage would there

FRANCES A. BAKIS, RPR
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PW - L. Boland - direct
without objection.
THE COURT: 157
MR. SHERRILL: No objection.
(Plaintiff's Exhibit Number 15 was marked
for identification and entered into evidence.)
BY MS. MAJORS:

0. Okay. Calling your attention to page 15 at
that transcript.at line 23, what 1f any, wvalue did
vour husband place on the acreage?

A. $2,000 an acre.

Q. Tell me ébout the farm. What was done with
that farm?

A We purchased the farm in 13585 while we were
still living in Florida and we were still together.
Thers was a manager that lived nearby next daoorxr. He
managed the farm. It was used in the sublet 1t was
part of, it was leased for hav. The tobaccc use --
the tobacco bases was used and there was some beef
cattle raised on the farm at that time basically
that's what it was used for.

Q. Did you and your husband receive income
from the farm?

A There was income from the tobacco crop and
from the beef that was sold.

Q. Even on the 2001 return does it reflect the

FRANCES A. BAKIS, RPR
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PW - L. Boland - direct
farm, and I believe another farmer was raising hay in
Alfalfa.

Q. So it's being used as rental income?

Rental income?

A. Yes, there was rental income in the
beginning. There was & farmhouse there 1n the
beginning, and it was rented for many years and then
that few acres.was sold.

Q. During the course 0f the marriage how would
yvou describe what contributions you made TO the
marital property?

AL To the marital éroperty I worked as a
dental hygienist part-time two OX three days a week
on commissicn. My salary was used to feed and clothe

eir miscellaneous needs. I never took

y

-
o

th

my family ©
a salary or allowance from my husband for the first
22 vears of my marriage because it was understood
that I would pay these things out of my salary while
he saved for the pension and paid the mortgage
paymeﬁt 2nd took care of the expenses on the farm. I
took cake of my everyday family needs.

Q. Werea you able to save during the marriage?

A I do have my IRA. That was saved during
the marriage, put it was pretty hard for me to save

considerable amounts of money at that time since what

FRANCES A. BAKIS, RPR
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PW - L. Boland - direct 33
Carolina, residence ourselves, develop our own
residency, which we did so for the first time.

Q. When the first child went to college I
believe you stated you developed a residency in
Virginia ---

A. In Virginia.

Q. --~for her college and for the second child
that went to céllege you developed a residency in
South Carolina?

A Yes.

Q. Was that the 1% -- was that the $86,000

dollar condo that's listed on your sheet that vyou

bought.

AL Yes.

Q. And what year did you buy it?

A August of 96,

Q. And was that the marital home at the time
of the separation?

2\ Yes

Q. Okay. 2And are you presently living in that
home?

A Yes.

Q. When were you able to move back into that
home?

A I'm not sure -~---

FRANCES A. BAKIS, RPR
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Q. And as far as you know how much was
received from the yacht sell?

A, I believe it was $196,000.

0. And that money went into Mr. Sherrill'sg
trust account?

A, Yes.

Q. Are vou asking the Court to allocate the
remaining sums.in the trust account as you reflected
on your Plaintiff's Exhibit 27

A. Yes.

Q. and that would be a distribution to you of

58,000 and change and to him 16,000 and change?

A Yes.
Q. How did you come up with that allocation?
Because there are other payouts of the 11% -- 150 --

was it 197,000 for the boat sale?
A. 196 I believe.
Q. Okavy. Did you and your husband both take

distributions pursuant to the temporary order

from =---
A. Yes.
Q. ---that escrow?
A. Yes.
Q. And how much have you taken as a

distribution so far?

FRANCES A. BAKIS, RPR
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PW - L. Boland - direct

Q. Why?

AL Because I was agreeing to go to 50/50
settlement’from the very beginning, and I think it's
been prolonged because of his refusal to do so.

Q. And was there also a. fault in the breakup
of the marriage? I believe you testified to why vou
left.

N A, I was frightened because of my husband's
excessive gambling.

Q. and are you aware of any oxr Ras your

huspand mads you aware -- has he told you about the

recent gamblings?

A. T know that he won soue cruisaes just
recentcly.
Q. And do yvou know the amcount of monsy he's

sicher won or lost?
2. That would be hearsay but I heard they were
around ---
MR . SHERRILL: Objection, Your Homor ---

THE WITMESS: They were ---

MR. SHERRILL: ~---31f 1it's Hearsay.
THE COURT: Ma'am, if you know from him you
may state it. If it's anyone else you may not gtate

it

THE WITNESS: I do not kmow it directly

FRAMNMCES A. BAXIS, RPR
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PW - L. Boland - direct
A, She's been in -- I'm willing to pay up to
four years, yes, but she's going past that soon. Her
next vyear will be up and beyond the four years.
Q. Qkavy. Do you have any reguirements of what
kind of average she should maintain, what percentage
0of her classes she could go into?

MR . SHERRILL: Objection to relevancy, Your

Honor.

THE COURT: I'm just asking if she
wants ---

THE COURT: Ma'am, ma'am, ma'am, when you
talk vou talk to me. This 1s not a conversation

between the two lawyers please.

M8 . MAJORS: I got vyou.

THE COURT: Thank vou. What 1is -~
relevance? What is the rslevancy of this?

MS. MAJORS: Becadse we had reguested in
our pleadings that a college education be provided
for, and I'm asking her if she has any stipulations
as to that would limit that amount of education such
as grades.

THE COURT: Well, doesn't Risinger do that?

MS. MAJORS: Sir?

THE COURT: Risinger versus Risinger.

MS. MAJORS: That's why.

FRANCES A. BAKIS, RPR
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PW - L. Boland - direct 41
A, I do not want to have to. I do not want to
be required to pay for it.

THE COURT: Has the husband asked for that,
ma'am?

MS. MAJORS: May I make an coffer of proof?

THE COURT: No, ma'am. Has the husband
asked for that in his pleadings?

MS. MAJORS: No, sir, it was our ---

THE COURT: Thank vou. Let's move on.

MS. MAJORS: Our pleadings.

THE COURT: Okay.

M5. MAJORS: Your Honor, I have a sealed
copy of my attorney fee affidavit I'd like to offer
as my next exhibit.

THE COURT: Why ars you sealing it up?

MS. MAJORS: Because it was my

understanding the Court only opens it after they

rule.

THE COURT: Attorney fee affidavit?

MS. MAJORS: Yes, sir.

THE CQURT: I've never heard ---

MS. MAJORS: Oh, I'm sorry, 1 apologi:ze. T
agree. I was -- okay.

THE COURT: Any objection to the exhibit?

ME. SHERRILL: ©No objection to the exhibit.

FRANCES A. BAKIS, RPR
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agreement you were to receive a marital house and
contents in Florida; is that correct?

A Yes.

Q. | and Mike was to receive the farm in
Kentucky, correct?

A Correct.

0. 211 right. And you were also to recaeive

_two $2,000 perxr month?

A, Yes.

Q. And primary custody of the children?

A 0f my daughters.

Q. Daughters. Of the children?

A Two of them. My son went with my husband.
Q. and this agresment was reduced to writing

znd signed by you and signed by Mike?

o
G
t
i
0]
u
H

0. And this agrsement existed until a
the date you filed for this marital lizigation in
South Carclina; is that correct?

A, It existed until sometime during the

summer, summer of 2001.

Q. zefore you filed this litigation?
A. Before.
Q. And you destroyesd that agreement; did you

not?

FRANCES A. BARIS, RPR
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PW - L. Boland - Cross

AL A townhouse, yes.

Q. and you later sold that; is that correct?
a. Yes.

0. And Mike was not necessary to help you

purchase nor sell that residence; is that also
correct?

A, That's correct.

Q. and ﬁhose funds vou put in an account that
was in your name first but joint tenants with vyour

husband: is that correct?

AL I think at the time that I put his name
into the account I had changed -- 1t was a new
account. I had an existing Schwab account. I then

transferred it into the new account and put his name
on it as joint tenant in an attempt to give him back

that money.

Q. But he didm't accept it?
A He didmn'ctc.
Q. So you had your money separate apart

tracing it all the way Dback to the Florida home just

like Mike has. still continued to have his Kentucky

farm?

A . But I gave it back to him when I sold the

house.

Q. and I think vou said you were concerned

FRANCES A. BAKIS, RPR
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PW - L. Boland - Cross

and by working on commission you get a

percentage of whatever the dentist charges for your

services?

A. Yes.

Q. Ts that often 60 to 580 per client?

A. My part? No.

Q. How much is your part?

AL It woﬁld depend on -- it would depend on
what the dentist charged. T mean, I can't remember
exact fees that we charged.

0.

In South Carocolina dental hygienist in

Horry/Georgetown County ---

al
£ .

dental

Q.

business

Inc.?

A,

Q.

Trve never worked in South Carolina as a

hygienist.

Are

Yes.

and

Yes.

And

Yes.

vou

licensed to work still?

in South Carclina.

you

v ou

you

of South

licensed to work in Virginia?

have worked in Virginia, correct?

have also worked for another

Carolina known as Tax Lien Agents,

and I believe this indicates you made

FRANCES A. BAKIS, RPR
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PW - L. Boland - Cross 49
dies?
A But I do not know how long I'm going to
live, and I expect to live a long time so I need to

have it in the future for investments.

0. Okay. You want one half of Mike's 401K?

A Yes.

0. You want one half of Mike's pension income?
A Yes.

Q. You want one half of all the IRA's that

were acquired ---

A. Yes.

Q. ---during the marriage. Do you think that
will give you a sufficient income of approximately
54500 per month?

-

T cannot be assured of it.

(>3

¥
i

Q. Well historically, has it been about $4500
per month, one half of that amount, of the pension of

the IRA'S8”?Y

a. T don't think it's as high as $4500.

Q. How much is it?

A T think it's half of $7700.

0. Wwould vou be able tO live off of half of
577007

A Now?

Q. Yes, ma'am.

FRANCES A. BAKIS, RPR
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' PW - L. Boland - Cross 51
1 help my daughter, but based on her grades and
\ 2 attendance I think it should be wmy choice whether or
3 not I help my daughter.
f 4 MR. SHERRILL: Nothing further, your honor.
i 5 THE COURT: Thank you. Any further
WJ 6 gquestions?
_3 7 MS. MAJORS: No, sir.
’;“ 8 THE COURT: You may step down.
K 9 Call your next witness.
| 10 MS. MAJORS: Your Honor, I have no other
! 11 witnesses.
j 12 THE COURT: Thank vyou. Call vour witness
j
13 please.
f 14 MS. MAJORS: I've not yst been supplied
l 15 with current financial declaration. Did vou just
K 16 give me one this morning?
é 17 MR. SHERRILL: I'll give you another one.
N 18 We call Mr. Mike ~- John Michael Boland.
;L 19 Michael, please step forward and place your left hand
{ 20 on the Bible.
’ 21 THE COURT: Raise your right hand please.
; 22 You swear the testimony you're about to give in this
f 23 case to be the truth, the whole truth, nothing but

24 the truth so help you God?

25 THE WITNESS: Yep.

) FRANCES A. BAKIS, RPR
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0. All right. Do yvou still have control of
that Kentucky farm?

A, Yes.

Q. Are you asking the Court to consider that
Kentucky farm as non-marital property?

A Yes.

Q. With reference to the Florida house that
she received and the contents therein she eventually
scld that house?

A Correct.

Q. And she eventually used proceeds to

purchase a residence in Virginia?

A Yes.

Q. And she eventually sold that residence too?
A. That's correct.

Q. And thoge funds were deposited into a

Schwab account as well as into an Eisner account,
correct?

A. That is correct.

Q. And are vyou agsking the Court to consider
that as vyour wife's non-marital property?

A Yes.

Q. Now Mike, I'd like to hand vyou an exhibit
entitled funds held in escrow by Sherrill & Janes,

P.A. from the sale of the boat. Is that a correct

FRANCES A. BAKIS, RPR
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DW - J. Boland - Direct 55

A. Yes.

0. And is that approximately a 50/50
distribution of the marital property?

A Yes.

MR. SHERRILL: All right. We move thig to
be admitted as Defendant's Number 2, Your Honor.

THE COURT: Any objection?

MS . MAJORS: I have no objeétion. I just
want to know ig it values current values or date of
separation values?

MR. SHERRILL: We used current values just
as we ware discussinj beforehand.

This will be Number 2.

(Defendant's Exhibit Number 2 was marked
for identification and entered into evidence.)

BY MR. SHERRILL:

0. Mike, 1f the Court disgtributes the maritcal
funds as you have reguested, what would the
approximate income be for you as we -- and compared
to your wife the following year? Will it be

approximately eqgual?

A It would be exactly equal, vyes.

Q. And what would that approximate income bé?

AL The approximate total income would be about
7500 prior to taxes. So divide that in half it comes

FRANCES A. BAXIS, RPR
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Q. Are you familiar with the funds she was
able to earn prior to the separation as a dental
hygienist?

A vaguely.

Q. Roughly what did she tell you she made and
how she was to be compensated?

A, 30 or $30 an hour. It depended on how many

patients she took, how difficult they were, but my
understanding approximately what the dentists in

Virginia charged was about between 60 and $80 per

Q. What wouid -- -

AL ---cleaning.

Q. - --her percent be?

A, 50 percent.

Q. Of 60 to 35807

A Yyes

Q. All right. And how many patients would she

be expected to s=e a day?

AL Like I say, 1t woculd wvary depending on how
difficult the patients were but she's -- was pretty
guick. ghe could do sometimes two an hour.

Q. Mike, have you also incurred attorney fees

and costs for the bringing of this action?
A Yes.

Q. and you feel your wife should be

FRANCES A. BAKIS, RPR
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Now, sir, locking at your Exhibit Number

Settlement Proposal, can you go through each of the

275 items and tell me which ones are titled in the

Boland Family Trust?

A.

Yes. The Chevrolet pickup truck, the

Hyundai Sonata automobile, the 1102 Sweetwater

2,

condominium. That's number 9, 10 and 11.

Q. Okay.. What about 18, safe and contents?

A. No, they're not in the trust.

Q. Were they ever listed in the trust?

A No.

0. How about the farm, number 3 at the bottom?

A I'm sorry, ves, absolutely. The farm is
also in thers=. I didn't add in that. The farm 1is in
the trust.

Q. Okay. Was it your idea to set up the

Boland Family Trust?

A Yes.

Q. Why?

a. To avoid probate.

Q. And your wife has testified that vou like
to control the assets. Would that be an ---

A I believe I was ---

Q. ---accurate statement?

Y T was most affective in handling our

FRANCES A. BAKIS, RPR
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give it back to your wife?

A. Well, going back ---

MR . SHERRILL: Objection to the form of the
guestion, Your Honor.

THE WITNESS: Excuse me.

THE COURT: That's one guestion. Go ahead.

THE WITNESS: It would really only give it
back to Lynn in‘the event of my death. The -- as the
trustee I was responsible for managing all the assets
in the trust.
BRY MS. MAJORS:

Q. At the time you set up the trust, what
other assets did you put in the trust other than the
farm?

A. At the time it was set up the house in
Kentucky. That hasg since been sold. The vehicles
that we had at that time and the farm.

ae's

’_)
lmit

Q. Do you agree with your wi

g

n Virginia to

=N

characterization of her residency
allow your oldest daughter to have a regsidency for
college as to why she stayed over in Virginia?

A I don't think it was necessary but she did
so I didn't argue with it.

Q. After vyou'd Dbeen separated about eight

months she testified that you saw each other

FRANCES A. BAKIS, RPR
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DW - J. Boland - Cross 63
was only a small amount of money that she received in
that year as a dental hygienist; is that correct?

A. She would go up and sub for her sister was
about the only time she worked in Virginia, vyeah.

Q. So she really doesn't have a job to go back
to, 1s that correct, in Virginia?

A I don't know what the situation there is.

I imagine that ﬁhe dentist that she worked for would
be happy to have her back, but I don't know that.

Q. Is -- your daughter Diana's car is also
titled in the trust. What are yvou asking the Court
to do with that wvehicle?

A I'1ll do whatever the Court or even whatever
Lynn wants done. I can title it in Diana's name. I

can leave i1t in the trust with no concern.

a. What 1s vour intention with respect to the
crust?

A Becausge of this action I will have to
either eliminate the trust. It is a revocable trust,

revoke it, or do major work to make it correct.

10

Does the revocation of the trust reguire

Lyvnn Boland's consent?

A No.
0. So basically once you and she put these
assets 1into the trust it was -- it was totally at

FRANCES A. BAKIS, RPR
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DW - J. Boland - Cross 65

A. That's correct.

Q. And you would get 907

A Correct.

Q. Do you believe that other parcel is worth

$2,000 an acre?

A No.

Q. Do you have an opinion as to what it's
worth now?

a. Like I say, I tried numerous times to sell
what I believe to be the more valuable parcel of
S2,000 an acre and'was unable to do it because the
access to the other side, even though it's larger, is
only 20 feet wide, and the bottom tends to f£lood

don't really know what

i

about every three vears.
either side ig worth.

Q. The two parcels, one would you describe is
high property and the other as low property?

AL Well, the 47 acreage 1s meostly hillside.
It's above the -- above the creek, above the road.
It's not going to £lood so if you're talking about
height as in elevation then that would be accurate.
On the other side there's about 21 acres that 1s low
lying, and the rest of it is hillside pasture as
well.

Q. Is your mother's ashes buried on the larger

FRANCES AR. BAKIS, RPR
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higher, 200 and -- $223,8007
A I didn't see that paper and I didn't
understand those numbers that were on it. I saw it

briefly. The $33,000 was an appraisal that I got

from the County Assessor in 2002, I believe, early in

2002.
0. Excuge me? Did you say 33,0007
A Yes..
Q. How would you account for the fact that the

assessor now has 1t on the books for 223,0007
A, Like I say, I didn't see the paper and the
223,000 was handwritten. I don't know what -- where
that came from.
MS. MAJORS: Your Honor, may I
THE WITNESS: There it is.
BY MS. MAJORS:
Q. Referring you to Plaintiff's Exhibit 13,

which is the farm property card from Carroll

County ---
AL Yes.
Q. ---Kentucky?
A This is the ---

THE COURT: Sir, you need to say whatever
you say so my court reporter may pick up your voice

pleacse.

FRANCI
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DW - J. Boland - Cross

A The total 1s 138 acres, Yes.

Q. vour wife indicated that her -- that the
retirement benefits would terminate upon your death.
Was that your understanding as well?

A. Yes. The Delta Pilots Retirement Fund.

0. and so would the benefits -- so only the
TRA and 401K would exist say you should ~---

A, Well,Athe stock optionsg will exist. Her
vanguard IRA would continue. The Panbrama Premniere
Her 1life insurance policy, my

IRA will continue.

1ife insurance policy would all continue, yes.

Q.
financial

A
figures.

Q.

H-

or d

i

)

Iy
¥

Q.

stri

Sir, when did you prepare your current
declaration?

Tn the last couple of days, updated the

And when did you prepare the asset chart
bution?
I'm scoxrry?

When did vou prepare the asset chart for

distribution, the Settlement Proposal, the Number 2

exhibit which you'wve cffered today?

A
Q.
A

that here

Which one 1is

T show you a CoOpy.

Oh, ves, that's Number 27? Okay. I've got

also. When did we prepare this? The

FRANCES A. BAKIS, RPR
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them and moved them into the condo when I moved to
4201.

Q. What income have you had last year, within
the last years? Or actually, what income have you
had in 20037

A . I've gotten the checks from Oppenheimer and
Delta Pilot's Retirement Plan.

Q. And thé sum of $7739.38 represents those
two checks? That's on your -- I'm not -- it!'s not a
trick question. That's what ---

A The 7700 éounds right for the two checks,
ves. Well, not the checks but the gross amount prior
to taxes, ves.

o. And how much money have you received from
gambling?

A, I won a couple of tournaments online, one
of which provided an entry into a tournament and a
cruise for two, which I took my daughter on. The
other one I sold for $6,000.

Q. Have you reflected that that income on your
financial declaration?

A Mo, I haven't.

Q. At the time -- or just shortly prior to the
separation of you and your wife, were you doing a lot

of gambling on the computer?

FRANCES A. BAKIS, RPR
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DW - J. Boland - Cross

A. Two or three times a year.
Q. apd that was throughout the marriage or

only toward the and?

A. Oh, no, just the last -- well, since
recirement 1 have taken threes or four times a year,
prior to that I would play on layovers when I was
working.

0. pid fou encourage your wife to get hex
£full-time employment as 2 dental hyglenist?

a. At the time of our reconciliation £rom the

rh

irst separation T asked that her primery job b2 to
be homemaker, ysah. |

Q. and did she ever gst a dental hygienist
license in the Stats of XKentucky?
a. Yes.
Q. and did she work as a dental nygienist in

Kentucky?

A. A couple of times.
Q. It wag never ragular employment?
A. No. che actually during those years wauld

go back to Virginia and work more often tnan she did
in Xentucky.

Q. Would it be fair to say that éhe was
primarily the stay-at-nome mother ta take care of the

children and you provided the income for the family?

FRANCES A. BAKIS, RPR
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BY MS. MAJORS:

Q. Was your wife's characterization of what
happened with her earnings versus what happened to
your earnings an accurate characterizaticen? DO you
agree with that?

A Tf I could elaborate I could say more; but
basically no, I can't. I don't agree with that
characterizatién.

Q. Okavy . Wwho paid for the day-to-day bills

such as groceries and clothes for your children?

R, She -- NIOW when are we talking about?
Let's -- what period of time are we discussing?
Q. During the period -- during the period she

was working.

h

a. well, I mean, rom the first 17 years that
we were together or after the -- atfter the

separation? Which period are you tralking about?

Q. vou can separate them if you'd like.
A Okavy . I1'11 give you the whole rundown of
the 33 years. The first couple of years when I went

o school she actually provided as much income as I
did through working as a -- in the reserves while I
went to college. rfter I went to work for Delta
Airlines I paid most of the bills for the first 17

years. And then when we were separated she got a

FRANCES A. BAKIS, RPR
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as joint account for the two of you?

A, Yeah. When she sold the townhouse 1in
Virginia to her sister she put the money in, most of
the money, into the Schwab Account and made it a
joint account. I didn't ask her to do that. I mnever
managed or fooled with that account at all. She
pretty much did what she wished with it. She moved
it around and ﬁut it in different places. The
Vanguard IRA had gone through several changes, most
of which I had put into the -- into that account.
And she decided before we sep-- well before we
separated this last time to move it toc a Vanguard so
she pretty much did with her money what she chose.

Q. The Northwest Mutual Life Insurance Policy
line 7 on yours?

A Yes.

Q. That  was a premarital insurance policy?

A Y

]

S .

0. Do you have any idea of what the value was
at the time of the marriage?

A. No, I don't.

Q. Was the 5800 just & proximate current value

on that?
A Yes. We talked about it last year and it

was a guesstimate.

FRANCES A. BAKIS, RPR
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DW - J. Boland - Cross 79

ipstructions page under Article 772
nandwritten and dated 9/11/98.
that?

A. ves, I made those changes.

Q. Now according to the terms of
rhat all you had to do was just scratch
change it?

A. Yes. If you read the trustee

the trustee hag almost ynlimitced choice

manage the trust.

0. and I show you Article 10.

There's something

vou made changes toO

the btrust 1s

it out and

dirsctions

s how to

You'lve 9ot

scratched out foxr che trustee. LYynD armstrong Boland

and you've handwritcten in someone alse .

A. Yes.

0. When d4id vou do that?

AL Te's dated 28 September of '01 and
initialled.

Q. Did you discuss any of these changes with

A. No.
Q. Why did you put vour daughter
ratner than your wife, since 1t was a2t

be the successor crustee?

in as trustes

up for her tQ

a. As the primary trustee I could change the

backup trustees, succaessor trustees, I

FRANCES A. BAKIS, REPR
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THE COURT: Anything by way of reply?

Mg . MAJORS: No, no, sir.k

THE COURT: Brief arguments?

MS. MBJORS: Excuse me, oh, oh, arguments,
ves, sir. Your Honor, this is an action for legal
separation, equitable division of property and debts,
college expenses for the child, health insurance, and
attorney fees. vWe feel the major contested issues
are health insurance for the wife and the Kentucky
faym although my client has tried to get this early
and separated with a 50/50 spit even ub to today. We
weren't able TO accomplish that. My client 1s
reguesting that Your HOnor use her proposed
separation. We used the assets at the time of the

separation for that division. She's testified as TG

®

5 s
L1eld

K

the reason she would like to receive the farm 1
of money for the farm because of in her opinion she
believes that she and her husband were conveying that
farm back to the parties in setting up the family
trust. I realize that document speaks for icself.
Her reason for leaving her husband as has been
restified to was her concern over the excessive
gambling and what that would do to the party’s
property. It appears that the gambling was & major

part of her husband's interest poth before he retired
FRANCES A. BAKIS, RPR
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cancelled which she can now not get additional
insurance. So we would ask the Court to arder Mr.
Boland to be ordered to reinstate the insurance and
to the extent permitted by Delta Airline Pilot's
Insurance, order that she be al;owed to continue the
insurance provided she pays for the policy. We

believe that this was an egregiocus thing done to her

~at a time the ﬁarties had reached a deadlock in terms

of settling the property. And if she had bsen
notifisd during the first termination letter in
December of 2000, then at that point she would have
been azble to perhaps get the insurancs put back in
her name, Tt's our understanding that there is a
policy pericd when that can be done. In the evant
ne's truly not able to reinstate tiae policy in spite
of the Court order, we would ask in the alternative
that he pay for her medical and dental hills tnat
will accrue as a result of not having the insurance
to pay for thoses items.

One of the exhibits that we have offered is the
letter from Blue Cross Blue Shield saying becauss of
pre-existing condition she is not eligible to have

Blue Cross anc& Blue Shield, and she would have to go

into a statewide higher risk pool in order to txry foO
gat insurance. So we cantend that was a very serious

FRANCES A. BAXIS, RPR
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85
for. We think that is the type of eguitable
distribution that the Court ghould offer.

THE COURT: Thank you. I want both of you

to present me an .order. How long will it take you to
do it? ' v

MS. MAJORS: I prefer to have at least
until Monday .

THE COURT: I wouldn't want it before

13

19

20

‘Monday.
MS.

vou like?

MAJORS : What

kind of time

‘frame would

THEE COURT: You tell me.
MS. MAJORS: Two wasks?
THE COURT: Two, weeks ig fins
*» = % END OF REQUESTED TRANSCRIPT OF RECORD * * #

FRANCES Aa.

BAKIS, RP
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MOTION HEARING 01-DR-26-2874 p)
1 1 THE COURT: Okay. I'm ready.
T 2 MRS. JONES: Okay. Your honor, this is a motion to
‘j 3 reconsider. The final hearing on the merits was held on this
; 4 case on March 20th, 2003 in front of your honor, and they we’re
1;, 5 inen two weeks to prepare an order. The date of that would
% 6 have been April 5th, that orders from counsel should have been
*5« 7 submitted to you. And let me just identify that I'm appearing
} 8 on behalf of Mrs. Fsrguson who was the trial attorney at that
é S particular time. Hewever, Mr. Sherrill submitted an order to
)
: 10 vou prior to the two week deadline that was signead on March
) 11 30th, that is one of the grounds that we’re asking the court to
/ j 12 reconsider. The court never got the opportunity to rsview our
{ b 13 proposed order as we thought was to be the case. Furthermcres,
b 14 with regards to the order thnat was signed we feel as though
i 15 ecuitable ~- the esguitable -- tnat the court erred in it's
5 16 equitaple distripution and valuation of the assets. As you
/ 17 wall know most of the matter assets were placed into the Boland
‘; 18 family trust, which inciuded a farm. However, that was not
:}‘ 19 :ncluded in the equitable distribution of the couit. We would
')ﬂ 20 like to cite the Bowen case it was a South Carolina Supreme
; 21 Court case that recently addressed the issue of resulting
22 crust. The issue befors the court was property excluded by
23 antenuptial agreement and later jointly titled, in which the
1 24 wifa lost in the Family Court when it was determined the
25 property to be non-marital. However, she wants to have
26 interest in the marital property and a separate declaratory
/ -
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MOTION HEARING 01-DR-26-2874

4

Y 11
} 12

N 14
15
) 16

] 18

21
22
23
24
25
26

is substantially higher than Mrs. Boland’s income and we feel
as though it wasn’t a fair order you honor.

THE COURT: Thank you.

MRS. JONES: Thank vyou.

MR. SHERRILL: Your honor, after the motion to reconsider
was filed I then filed a notice of motion and motion to dismiss
this motion to reconsider. Quite simply our motion to dismiss

is based upon the fact that the Final Order was served upon

Patricie Ferguson’s office on April 3rd, 2003 they then witnin
10 devys filed a motien to reconsider on April 1lth, Howevar, I

see nothing in the courthe that Patricia

s
wn
4]
h
}-‘
t
[
73
[8
[
O
B
ot
fae
|
o]

¢

Ferguson’s coifice served a copy c¢f the moticn upon your honor.

v

And according to my rule book, Rule 5%{g) and Rule 60{(a) tha:t a

—

& copy te your honoxr within 10 days from the date of filing.

TO serve a, copy upon you.

o}

My review of the records of the Horry county courthouse
indicated no affidavit of personal service or service by mail

upen you and thereiore, we would respect

th
ot
=
}t
R

submit that this

I

court does not have jurisdiction to entertain a motion to

reconsider without proper service. 2and that the motion ---
THE COURT: I have a package of stuff that was

delivered to me by fax and presume you got a copy of it. You

should have, yeah, here’s a letter, and I am going to on that
particular issue deny vyour motion. I’'m going to rule even if
of the motion to

that she had not served cor given me notic

\Q
©
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MOTION HEARING 01-DR-26-2874 5

THE COURT: Reply?

MRS. JONES: Just very briefly your honor. While a
fifty/fifty split is just and equitable it did not include
certain other marital property. All the property owned between
Mr. and Mrs. Boland was put into the Boland family trust. It
chose to exclude two stock accounts and the farm. Mrs. Boland
has no problem with those two stock market accounts being
included but feels as though the farm should also be included.

There was some issue with regards to a separation some tTime

j—t

N =
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1

hack in which tThat farm was desded to him. But, we fzel as

thoucgh 1t turn

)

4 into & marital gift by being placed into the

familyv trust, in which both parties were beneficlaries of that

THE COURT: Thank vou. Do you wish To submit an

additional memorancum --—-

17 MRS. JONES: Yes. Your honor. I do have ---

18 THE COURT: --— or anything else to me?

15 MRS. JONES: --— I do have a pbrief in support of the

20 reconsideration and if appropriate your honor, I have her 2002
21 tax returns which shows the substantial disparity in the

22 incomes.

23 THE COURT: Well, I don’t think it would be appropriate
24 at this particular time to recelve that because the evidentiary
25 part of the hearing is over.

26 MRS. JONES: Okay. I do have ---
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STATE OF SOUTH CAROLINA - INTHE FAMILY COURT

FIFTEENTH JUDICIAL CIRCUIT
COUNTY OF HORRY CASENO. 01-DR-26-2874
LYNN MARIE BOLAND, )
SSNO.277-42-9748 . )
Plaintiff. )
) BRIEF IN SUPPORT OF
Vs ) RECONSIDERATION OF
) THE FINAL ORDER
JOHN MICHAEL BOLAND, )
SSNO. 406-58-5760 )
Defendant. g

Plaintiff moves the Court to amend its ruling to correct factual and legal errors in determining
maritél and non-marital assefs, the valuation of assets,ithé‘deterrfﬁnaﬁon that her income after the
pendente lite Order was marital property subject ot division and denial of attormey fees. The issue
of reinstated health insurance is moot and has been granted by subsequent Order of the Court filed

May 7, 2003,

LEGAL ISSUES

1. The Trust asseté:afe marital property.

A review of the Trﬁst documents, Plaintiff®s Exhibits | and 14(the deed) reveal the
intent of the parties with regpect 1o ali of ;heir lgnqwn assets in 1993 when the Trust was created up
to the filing of the action for separate support and maintenance,

The parties executed a trust document called the Revocable Living Trust of John Michael
Soland and Lynn Armstrong B.ol;nd, (hereinafter referred to Boland Family Trust), on September
18, 1993 and until the present proceeding, indicated their intent to combine all marital properties for
their mutual benefit. Defendant has declared all property in the Trust to be marital except the farm,
and the Brookstreet Eisner and Schwab accounts., This agreement is binding on Defendant. The
Trust document declares all property of the parties be held by the Trustee (Defendant) for the benefit

of both beneficiaries.

The farm previously titled to Husband in the separation agreement was deeded by the parties

IS I Wi
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The Court no longer, after the Bowen case, need consider the Florida Separation Agreement

because the parties voluntarily deeded the farm to the Trust, thus the resulting gift or Trust of the

farm. Likewise, the wife recovers one half of the Trust property by transmutation.

Every asset in the Boland Trust and by its terms every asset of the parties according to the terms of

the Trust is marital. Husband cannot pick and chose which items are marital and non-marital. By

the terms of the Trust all items are g‘iﬁs to the other.

The Trust executed a number of years after the separation agreement was clearly a gift to the

beneficiaries which overrides South Carolina Code of Laws section 20-7-473(4).

2.

(]

Error to conclude Wife’s testimony Husband liked to contro] or was controlling to
equate to Husband *&anted to keep his assets separate by terms of Trust they were
gifts. ; o

Error fo conclpdg Sputh Ca:olina C;pde of Laws section 20-7-473(1)and(5) not
applicable. As Tzu;t property:was;giﬁ to the other spouse through the Trust.
Trustee z_i.ccorc‘i’iz}g ,'t_ol‘{he Tmstxs gf‘me;e} ﬁg[uciary". According to the terms of the
Trusﬁ, Trusto‘rls'ilj;usbgnd ‘an:dqufg, reserved the right to amend, revise or revoke
items in tbc TTHSF; Trustcc hac‘;’vno authq;ity to retitle Trust property to himself or to
name a successor co-trustee. Those actions were reserved to the Trustors.

The trust requires Kentucky law to be applied to the trust and is marital property
under Kentucky law 403.19, Kentucky Revised Statutes.

South Carolina Code of Laws Section 20-7-473 denies jurisdiction by the Family
Court for nqn-me:r‘itgi property. All of .thé“ parties property in the Trust is either
marital or non-mé:{i:t?,l:cxc;pi}{usband’s}pe‘s,nsion. When the Court took jurisdiction
of Trust progém:r fg}}_ inisiqg, ajl propgrfy in the Trust must be divided. The Court
divided p?rsénal pro;:erty véﬁiclgs, the boast proceeds and the Sweetwater condo
which Husbémvc.l‘ agrgég wasmantal Vp.rop,erty in his exhibit. All of

The Brooksue¢t~éis§§r aﬁd ‘S(-:hwab accounts should have been included as marital

property. Reference is made to the argument and legal reasons in supra because these

o Nal
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CONCLUSIONS

The property lis;; should be tecaiCulafed eliminating wife’s income, using valuations from

time of separation, granting Wife one-half interest in the farm and reasonable attorney

fees.

) o THE FERGUSON LAW FIRM, P.C.

)

y By:
Shana D. Jones
) 4502 Hwy 17 Bypass South
)

)

Myrtle Beach, SC 29588
‘ (843) 253-6884
) May 20, 2003 Attorney for the Plaintiff
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were nonmarital. The farm represented nonmarital property as provided to the Husband-
in a prior Separation Agreement executed in Florida. The Charles Schwab and
Brookstreet-Eisner accounts were the nonmarital property of the Wife, for such
represented proceeds from the sale of her nonmarital property she received from the
Florida agreement. This Florida agreement was admittedly destroyed by the Wife prior to
her filing this action seeking an equitable distribution of property. She should not benefit
by her deceitful actions in destroying evidence.

7. With reference to paragraph 7, the Wife admits that the Kentucky farm and
the Charles Schwab and Brookstreet-Eisner accounts “were proceeds of a prior
separation of the parties”. The Wife signed a Quit Claim Deed conveying any interest she
had in the Kentucky farm to the Husband in order to comply witﬁ the terms of the Florida
Agreement. Pursuant to their Florida agreement, the Wife received a Florida residence,
which she later sold and used some of the proceeds to purchasé a condominium in
Virginia. When she sold the condominium in Virginia, a portion of the net sales proceeds
became her Charles Schwab and Brockstreet-Eisner accounts.

Although the Wife later titled her Charles Schwab and Brookstreet-Eisner accounts
as joint tenants with the Husband, he still did not exercise any control over these
accounts. In a similar fashion, although the Husband later conveyed the Kentucky farm
to the Boland Family Trust, he was the sole frustee of the trust. For that matter, the
secondary trustee was not the Wife, but a daughter of the parties. Thus, without being a
co-trustee or a successor trustee of the trust, the Wife had no control over the trust assets
which included the Kentucky farm. This conveyance to a trust was not a present gift to

the Wife and therefore Section 20-7-473(1) is not applicable.

o
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indeed applicable.

10, The innuendo in paragraph 10 of the Wife's Petition is erroneous in that no
testimony was necessary that the Wife had separate counsel or that there was full
financial disclosure prior to the signing of the Florida Separation Agreement. Both parties
testified as to the terms of the agreement, and Section 20-7-473 (2)(b) indicates that
nonmarital property is “property acquired after the formal signing of a written property or
marital settlement agreement”. This Section 20-7-473 (2)(b) does not mandate that the
parties have separate counsel as does 20-7-473 (4).

11, There was no testimony at the Tral as referred to in paragraph 11. Even
assuming such testimony existed, it is not relevant that the Husband may have elected to
receive a higher pension which would terminate upon his death in fieu of any widow's
benefits to the Wife. Regardless of the election made by the Husband, such cannot be
relevant to whether a Kentucky farm was marital or nonmarital property. The Wife cannot
now complain in Family Court that she objects to the election made by her Husband (long
hefore she filed this marital litigation) as concerns his retiremént income. She also
cannot, by her Motion to Reconsider, seck to supplant the testimony offered at Trial.

42 The Husband does not remember any testimony of the Wife to the effect
that she had $3,600.00 of expenses as she earned $9,185.00 in income for’ the year

Lo Yo g Gt '
2002. In any event, the Wife continues to be a licensed dental hygienist. Furthermore,
the equitable distribution award in the Final Order would generate the same monthly
income of approximately $3,869.69 per month for both Husband and Wife from the

marital assets so divided. The Husband may have earned some additional funds from

gambling, and the Wife was able to earn additional funds as a dental hygienist and with
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former employer reinstate Wife's health insurance.

15 Even if the Wife's application for individual health insurance was denied, the
Husband has no further obligation to provide any form of health insurance to the Wife.
The allegation in paragraph 15 that the continuance of the health insurance would not
cost the Husband “anything” is erroneous, but the Husband is still attempting to cause his
former employer to reinstate the health insurance for the Wife, as long as such is of no
cost to him.

16.  As concerns paragraph 16 of the Petition, the Wife did request alimony in
both her Complaint and Motion for Temporary Relief. Furthermore, in an aftempt to be
fair. the Husband included the income of the parties for 2002 and 2003 in his proposed
distribution of all assets, which was to his detriment, for the’ income he received (all of
such as retir@@g@lqugme) was treated as an advance to him by way of equitable
distribution. Finally, the statement of the Wife that the Husband failed to settle for a 50/50
distribution of marital assets is an error, to the contrary, the Husband’s Trial Exhibit was a
5‘0/50 distribution of marital assets. Furthermore, with the equitable distribution award,
the Wife's income from the marital assets should be the same as the Husband's. Thus,
the Court properly did not award attorney fees to the Wife.

17.  As concerns paragraph 17, the Husband provided present day values of the
marital assets knowing that the Wife presented values as of the date of filing. It is always
important for the Court to be aware of the values of the assets as of the date of
distribution. However, if the Court distributed the assets according to the date of filing,
such would be erroneous, for certain assets (the parties’ boat) had been sold during the

litigation and distributions from the net sales proceeds of this asset had been made to
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1. (c)  Kenton County Kentucky bonds were not “sold” by the Husband in -
violation of any restraining order. These bonds simply matured in January of 2002, and
were redeemed for cash. The bonds were held in his Charles Schwab account and the
cash went into his Charles Schwab account. This was merely an exchange of bonds for
cash and did not result in any change to the value of the Schwab account. A redemption
of bonds is not a viclation of the Restraining Order.

19.(d)  The Husband testified that he did receive gross income from the farm in
the amount of $2,400.00. Unfortunately, the 2002 joint income tax return for the parties
had not been prepared as of the date of trial. A review of such indicates farm expenses
of $2,222.00, resulting in a net farm income of only $178.00.

Respectfully Submitted by:

JoRA L. Sherrill
Attorney for the Defendant-Husband

SHERRILL & JANES, PA
Post Office Drawer 14950
Surfside Beach, SC 29587
(843) 238-8836 (v)
(843) 238-3371 (f)
Surfside Beach, SC
April27, 2003



