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THE CHAIRMAN:
We'll call the hearing to order.  The Judicial Merit Selection Commission is called pursuant to Chapter Title 2, South Carolina Code of Laws, requiring the review of candidates for judicial office.  The function of the Commission is not to choose between candidates, but rather to declare whether or not the candidates who offer for positions on the bench are, in our judgment, qualified to fill the positions.  The inquiry we undertake is a thorough one.  It is centered around the Commission's nine evaluative criteria and involves a complete personal and professional background check on every candidate.  These public hearings are convened for the purpose of screening candidates for the following positions:  Two vacancies on the Court of Appeals; two vacancies on the Circuit Court; one vacancy on the Family Court; three vacancies on the Administrative Law Court; one Master-in-Equity vacancy; and two retired Family Court Judges.  At this time, staff advises me that we have matters to be taken up in Executive Session.  Do I hear a motion that we go into Executive Session?

PROFESSOR FREEMAN:
So moved.

(Continued in Executive Session.)

PUBLIC SESSION

THE CHAIRMAN:
Would you call in Judge Brooks Goldsmith for us, please?  Good morning.

JUDGE GOLDSMITH:
Good morning.

THE CHAIRMAN:
We have before us today the Honorable Brooks B. Goldsmith, who currently serves as the Family Court Judge for the Sixth Judicial Circuit and seeks to move up to the Circuit Court for our only Sixth Judicial Circuit Court Seat, Seat Number One.  If you would, Judge Goldsmith, raise your right hand.

(JUDGE GOLDSMITH WAS SWORN.)

THE CHAIRMAN:
Thank you, sir.  Have you had an opportunity to review your Personal Data Questionnaire?

JUDGE GOLDSMITH:
Yes.

THE CHAIRMAN:
Do you need to change anything on that questionnaire?

JUDGE GOLDSMITH:
Not that I'm aware of.

THE CHAIRMAN:
Do you have any objection to our making your summary a part of the record of your sworn testimony?

JUDGE GOLDSMITH:
Not at all.

THE CHAIRMAN:
It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Circuit Court for the Sixth Judicial Circuit, Seat 1

1.
NAME:



Mr. Brooks P. Goldsmith


BUSINESS ADDRESS:
P.O. Box 2227, Lancaster, S.C. 29721


E-MAIL ADDRESS:

bgoldsmithj@sccourts.org 


TELEPHONE NUMBER:
(office): 803-286-6990

2.
Date of Birth:  January 7, 1942.


Place of Birth: Lancaster, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on December 30, 1989 to Laura Porter Goldsmith.


Divorced December 22, 1983 in Lancaster County.  I was the moving party and the grounds for divorce were continuous separation for more than one year.

One child.

6.
Have you served in the military?  Yes. 


I served in the United States Army from 1964 to 1966.  I received an honorable discharge as First Lieutenant.  I am no longer in the service.  My military serial number is unknown.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


I attended Furman University from 1960-1964 and obtained a Bachelor of Arts Degree.  I attended the University of South Carolina Law School from 1966-1969 and obtained a Juris Doctorate Degree.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


I was admitted to practice law in South Carolina in 1969.  In 1970, I was admitted to practice law in the State of Georgia.  I took the bar examination in the State of Georgia, twice.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

I was a member of the Law Review at the University of South Carolina Law School.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.


(a)
06/28/99
New Family Court Judges Seminar;


(b)
09/24/99
Hot Tips Seminar;


(c)
12/03/99
S.C. Family Court Bench/Bar;


(d)
07/10/00
2000 Orientation School for New Family Court Judges;


(e)
09/15/00
Hot Tips Seminar;


(f)
09/19/00
Ethics Seminar;


(g)
12/01/00
S.C. Family Court Bench/Bar;


(h)
05/03/01
2001 Family Court Judges;


(i)
07/02/01
2001 Orientation School For New Family Court Judges;


(j)
07/02/01
2001 Orientation School for New Circuit Court Judges;


(k)
08/23/01
S.C. Judicial Conference;


(l)
01/25/02
Taxes: The Impact on Family Law;


(m)
05/01/02
Family Court Judges Conference;


(n)
08/01/02
2002 Annual Convention;


(o)
08/22/02
S.C. Judicial Conference;


(p)
12/06/02
Family Court Bench/Bar;


(q)
01/24/03
2003 S.C. Bar Convention - Family Law Section Part II;


(r)
04/30/03
Family Court Judges Conference;


(s)
08/07/03
2003 Annual Convention;


(t)
08/21/03
S.C. Judicial Conference;


(u)
12/05/03
S.C. Family Court Bench/Bar;


(v)
01/23/04
S.C. Family Court Bench/Bar;


(w)
03/22/04
The National Judicial College - General Jurisdiction;


(x)
04/28/04
Family Court Judges Conference;


(y)
08/18/04
S.C. Judicial Conference.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


Prior to becoming a family court judge, I was a lecturer at the Hot Tips Seminars sponsored by the S.C. Bar for approximately ten years and spoke at the New Family Court Judges Orientation School for approximately five years.  Since becoming a family court judge, I lectured at the S.C. Family Court Bench/Bar Seminar on December 5, 2003.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


I was admitted to the U.S. District Court for the District of South Carolina in 1969.  I have been admitted to practice in state courts in South Carolina since 1969.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

(a) I was a member of the law firm of Sutherland, Asbil & Brennan in Atlanta, Georgia from 1969 to 1971.

(b) I was a partner in the law firm of Williams, Rushing & Goldsmith from 1971 to 1972.

(c) I was a partner in the law firm of Rushing & Goldsmith from approximately 1972 to 1975.

(d) I was a partner in the law firm of Thomas, Rushing & Goldsmith & Folks.

(e) I was a partner in the law firm of Thomas, Goldsmith, Folks & Hodges.

(f) I was a partner in the law firm of Goldsmith, Folks & Hodges.

(g) I was a partner in the law firm of Goldsmith, Folks, Khoury & DeVenny.

(h) I was a sole proprietor in the law firm of Brooks P. Goldsmith from 1991 to 2001.

(i) I have been a Family Court judge for the Sixth Judicial Circuit from 2001 to present.

I was engaged in general practice until the mid 1980s when I began specializing in family law, primarily divorce, division of property, child custody, adoption as well as abuse and neglect cases.  I have handled a number of appeals to the Supreme Court and the South Carolina Court of Appeals.

15.
What is your rating in Martindale-Hubbell?  A/V

16.
What was the frequency of your court appearances during the last five years prior to election to the bench?


(a)
federal:

none;


(b)
state:
Primarily practiced in the family courts although I did make a few appearances in circuit court.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years prior to election to the bench?


(a)
civil:

14%;


(b)
criminal:
1%;


(c)
domestic:
84%.

18.
What percentage of your practice in trial court during the last five years prior to election to the bench involved matters that went to a jury?


(a)
jury:

1%;


(b)
non-jury:
99%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Most often served as sole counsel in these matters.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  


(a)
Lee, et al. v. SCDNR, 339 S.C. 463 (2000).  In a 3-2 opinion, the Supreme Court reversed the trial judge and held that the Department of Natural Resources did have the authority to prohibit the hunting of deer and turkey on Sundays in certain parts of the State.

(b)
Huggins, et al. v. Lancaster County DSS, et al., Family Court of Lancaster County (Case No. 94-DR-29-703), Order dated January 11, 1996.  I represented the Plaintiffs who were successful in a transracial adoption case.  The mother and father of the minor child did not appear during the trial of the case.  The child had a fraternal twin and an older half brother.  The child’s maternal grandmother was a party.  The minor child was born premature and tested positive for cocaine at the time of her birth.  The Department of Social Services, nevertheless, contested the adoption.  The Plaintiffs and the minor child were not of the same race.  An expert testified on behalf of the Plaintiffs that children of transracial adoptions fare no better or worse than do children who are adopted by parties of the same race.

(c)
Ellerbe v. Ellerbe, 473 S.E.2d 881 (1996).  In this case, my client was successful in having the trial judge reversed on virtually every issue in the case except for the grounds for divorce.  The Court of Appeals held that it was error for the trial judge to reduce the value of a 401k account for hypothetical tax purposes in determining the net value of the marital estate and held that monies being paid to the husband for a covenant not to compete constituted non-marital property.

(d)
Bowles, et al. v. Bradley, 319 S.C. 377 (1995).  This case involved the construction for the Will and certain trusts of the late Elliott White Springs.  The basic question was whether or not the use of the term “issue” in these documents encompassed children that might have thereafter been adopted by the grandchildren of Springs.  At the time the documents were created, the law in South Carolina was unsettled as to whether or not the term “issue” included such adopted children.  The Guardian ad Litem attempted to introduce extrinsic evidence to show the intent of Springs.  The Supreme Court disagreed and held that the current Probate Court’s Rules of construction mandated that adopted children should be included in the class gift to “issue”.

(e)
Cabrey v. Cabrey.  A divorce action in the Family Court of Chester County, South Carolina, Sixth Judicial Circuit, Order dated February 16, 1994.  In this case, the wife was successful in obtaining permanent alimony of $5,000 per month.  The wife was also declared to be the permanent and irrevocable beneficiary of her husband’s retirement plan, to include any increases in the value of the plan that may be available and payable at the death of the husband.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.


(a)
Ellerbe v. Ellerbe, 473 S.E.2d 881 (1996).


(b)
Hinson v. Hinson, Ct. App. Opinion No. 3212, filed July 10. 2000.


(c)
Edwards v. Edwards, Ct. App. Opinion No. 2000-UP-174, filed March 7, 2000.


(d)
Blackmon v. Blackmon, Ct. App. Opinion No. 2000-UP-233, filed March 22, 2000.


(e)
Hodge v. Hodge, 305 S.C. 521, 409 S.E.2d 436 (Ct. App. 1991).


(f)
Skipper v. Skipper, 290 S.C. 412, 351 S.E.2d 153 (1986).

21.
List up to five criminal appeals that you have personally handled.  None.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes.  Municipal Judge, City of Lancaster from approximately 1973-1974.  This was an appointed position.  The jurisdiction of the court was limited to traffic tickets and other minor criminal violations punishable for up to 30 days or $100.  Judge, Family Court, Sixth Judicial Circuit, from 2001 to the present.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Dorothy J. Mabe v. Larry Mabe (Case No. 2000-DR-46-1068), Order dated March 28, 2003.  This case involved equitable distribution of the marital estate, alimony, transmutation of property owned by the parties prior to the marriage, distribution of proceeds from personal injury accident claim and interpretation of the settlement agreement signed by the parties but disavowed at trial.  The Court found, among other things, that the settlement agreement was ambiguous, that neither party had sought legal advice, full financial disclosure had not been made by either party and the Court found the agreement was unenforceable.


(b)
Edward E. Wilson v. Bobbie H. Wilson (Case No. 2001-DR-46-730), Order dated January 15, 2004.  This was a marriage of approximately 35 years.  This case involved allegations of adultery, which were denied, a fraudulent complaint filed by one of the parties and distribution of the marital estate, including a business owned by the husband. Additional issues involved the argument that the husband’s inherited property had become transmuted.  Both parties were drawing social security.


(c)
Mary Helen Powell Mazzoli v. Travis Lee Dowdy (Case No. 2004-DR-10-306), heard in Charleston County August 30-September 2, 2004.  This was an action for custody of a 1½-year-old girl.  At the beginning of the trial, the mother’s attorney moved to disqualify the father’s attorney on the grounds that said attorney represented the father of another child of the mother in an action against her for custody of that child.  The mother was a medical assistant.  The father was a firefighter.  A psychologist testified on behalf of the mother.  The major issue in the case revolved around the mother’s stability and her ability to cope with being brought up in a dysfunctional family and being sexually abused as a child.


(d)
Charles Ellis Cutshaw v. Joyce Sinclair Cutshaw, No. 2004 UP 269 (Ct. App. Filed April 19, 2004).


(e)
Chester County DSS v. Jacqueline Jennings and William Moore, Case No. 2002-DR-12-561, Order dated February 24, 2003.  The Department of Social Services sought custody of an unnamed child that they believed the Defendant Mother had given birth to on unknown date and unknown location.  The Mother refused to testify, asserting her rights under the Fifth Amendment.  The Mother had not been granted immunity from prosecution and, thus, was not compelled to testify.  The Department of Social Services presented substantial evidence of the Mother’s extensive drug abuse over a number of years.  The Mother’s rights to two other children had been terminated in separate proceedings.  The Court granted to the Department of Social Services, custody of an unknown child born to the named Defendant, Mother, during a specified time frame.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.


When I was a Municipal Court Judge, I was a partner in the law firm of Rushing & Goldsmith from 1973-1974 as a practicing attorney.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I was a co-owner (with 4 to 5 others) of a business venture that owned some commercial real estate, a dry cleaning establishment and numerous laundromats.  Recently, I sold my interest in all these businesses.  I would recuse myself in any litigation involving these businesses.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.


Approximately 8 years ago, I was charged with a fresh water fishing violation.  I paid a fine of $100.  I do not recall the specific charge.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


Approximately 7 years ago, I was sued in federal court, along with my client and his mother.  The basis of the suit was that my client had listened to his wife’s conversation that occurred over a wireless telephone.  The husband had used a police scanner.  The allegations against me were that I permitted him to divulge what he had heard via the police scanner.  The lawsuit was settled.


I have been named as a co-defendant in several foreclosure actions brought against real property in which I had obtained a judgment against the defendant property owner.


I am currently a third party defendant in a lawsuit revolving around a title opinion that I issued several years ago.  The issue involves the interpretation of a Will created around 1923 and whether or not any remaindermen have an interest in the real property that is the subject of the lawsuit.  The attorney for my insurance carrier believes the case should be settled within the next few months.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?

I have contacted most of the members of my local legislative delegation and informed them of my intention to become a candidate.  This includes The Honorable F.G. Delleney, Jr.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.  None.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  None.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I am primarily the judge that presides over the Lancaster County Juvenile Drug Court.

49.
Personal References:

(a) Jerry Williams (First Citizens Bank & Trust Company)

549 Briarwood Lane, Lancaster, S.C. 29720

803-286-5500

(b) Thomas W. Thomas

14 Fiddlers Trace, Fripp Island, S.C. 29920

843-838-4136

(c)
H.E. Purser



1989 Strafford Drive, Lancaster, S.C. 29720

(803) 285-1382
(a) James K. Davis, CPA

507 Hilltop Lane, Lancaster, S.C. 29720

803-286-8450

(b) Michael Blackmon

608 W. Barr Street, Lancaster, S.C. 29720

803-285-6162

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ BROOKS P. GOLDSMITH

September 17, 2004

THE CHAIRMAN:
The Judicial Merit Selection Commission has thoroughly evaluated or investigated your qualifications for the bench.  Our inquiry focused primarily on our nine evaluative criteria, which included a survey of the bench and the bar, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appeared, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  There are no witnesses present to testify today.  Do you have a brief opening statement you would like to make?

JUDGE GOLDSMITH:
I haven't thought about that, but if you would like I will try to create one.

THE CHAIRMAN:
No, sir.

JUDGE GOLDSMITH:
If it may be waived.

THE CHAIRMAN:
It is waived.  Thank you, sir.  If you would, answer questions our legal counsel may have for you.

MR. GENTRY:
Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge Goldsmith has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional and statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement; and with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into the record at this time.

THE CHAIRMAN:
Without objection, it will be done at this point in the record.
Sworn Statement to be included in Transcript of Public Hearings

1
Full Name:

Brooks P. Goldsmith

Address:

P.O. Box 2227, Lancaster, S.C. 29721

Work Telephone:
(803) 286-6990

E‑Mail Address:
bgoldsmithj@sccourts.org
1.
Why do you want to serve as a Circuit Court judge?

I was contacted by several attorneys whose opinions I respect.  They convinced me that I was qualified for the job and were concerned that if I did not offer for this position, it may be filled by someone who was not actually qualified.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

Ex parte communication should only be permitted in cases of an emergency.  When an attorney or a litigant attempts to contact a judge about a pending case, the Court should advise them that such contact is inappropriate.  Any such attempt to contact should be communicated to all other parties.  When unrepresented parties communicate with the Court in writing, the Court should, in writing, advise the party that such contact is inappropriate and provide a copy of all written communication to the other parties.  In the case of a rule to show cause filed in an ongoing case, I require that the other parties be provided a copy of the rule before it is signed.  Ex parte communications are permitted in cases of an emergency where irreparable harm might occur.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

I have never been requested to recuse myself when lawyer-legislators have appeared before me.  As to former associates or law partners, I generally make a disclosure of such association, take a recess and then ask if any of the parties object to me hearing the case.  I have not had a partner or associate for over 15 years.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I believe that the appearance of bias is almost as serious as is an actual conflict of interest and a judge should recuse himself.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

I would disclose the appearance of impropriety because of financial social involvement of my spouse or a close relative and would recuse myself.   The Court should initially make such disclosure before any of the parties have the opportunity to raise the issue.  My brother is a psychologist and often testifies in court.  I have sent a memo to most of the attorneys in my circuit advising them that I will not hear any case in which he may be a witness unless the parties and the attorneys sign a waiver and request that I hear the case.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

I do not believe that judges should accept gifts or social hospitality that are “out of the ordinary”.  The exchange of Christmas gifts among neighbors, I believe to be acceptable.  Recently, I was offered Super Bowl tickets and although I would have been required to pay the face value of the tickets, the tickets had a value higher than their face value and I rejected this offer.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I believe that true misconduct by a lawyer or a judge must be reported.  If the conduct is questionable but does not constitute misconduct, I believe the judge should bring these concerns to the attention of the lawyer or fellow judge.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders?

I would anticipate that I would draft most orders but if I felt it was necessary for an order to be drafted by an attorney, I would require the attorney to provide a copy to the opposing party before it is submitted to the Court.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?

My administrative assistant and I already have a calendar that alerts us to deadlines.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I do not believe that judges should have a role in setting or promoting public policy; such is the responsibility of the legislature.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?

I do not have any plans at this time but in the past I have made presentations at legal seminars and would be willing to continue to do so.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?

The biggest strain on my personal relationships has been with my spouse and other relatives asking me to respond to questions of their friends.  I routinely tell them that I am not permitted to give such opinions.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders. 

a. Repeat offenders:

The prior criminal record of any offender is a factor that must be considered in sentencing.  

b. Juveniles (that have been waived to the circuit court):

Despite the fact that a juvenile may have been waived to general sessions court does not mean that the age of the juvenile should not be considered in sentencing.

c. White collar criminals:

Such criminals shall perhaps be held even to a higher standard as most such individuals are better educated than the general public and should have realized the seriousness of their actions.

d. Defendants with a socially and/or economically disadvantaged background: 

The background of such disadvantaged Defendants may be a factor in sentencing.  For instance, if probation is appropriate, an individual’s background may play an important role in the terms and conditions of probation. 

e. Elderly defendants or those with some infirmity:

The condition of such Defendants can certainly be a factor, among others, in sentencing.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?

A judge who listens and is attentive, is patient and impartial and who does nothing to cause his character to be called into question.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  


Seven days a week, twenty-four hours a day.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?

It is never appropriate for a judge to display anger with a member of the public, whether it be a criminal defendant, attorney or a pro se litigant.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


I have spent nothing on my campaign.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?

I have contacted most of the members of the legislature from my judicial circuit, including The Honorable F.G. Delleney, Jr., to advise them of my intention to file for this judgeship.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Brooks P. Goldsmith

Sworn to before me this 17th day of September 2004.

Notary Public for S.C.  My Commission Expires:  11/14/2007

MR. GENTRY:
Also included in the notebooks for your review is a copy of Judge Goldsmith's personal experiences statement.  One final procedural matter.  I would note that based on the testimony contained in Judge Goldsmith's PDQ, which was introduced earlier into the record, Judge Goldsmith meets the constitutional and statutory requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MR. GENTRY:

Q.
Judge Goldsmith, would you mind explaining to the Commission why you want to serve as a Circuit Court Judge?

A.
It probably goes back to what happened shortly after Judge Short's seat became vacant.  I had a number of people ask me if I was interested in running for that position, and my initial response was no, I was not.  Thereafter, though, I had some individuals, including attorneys, who contacted me and urged me to, in fact, run for the position.  I guess the ego got the best of me after they convinced me they thought I could do this job.  I guess I was honored by them asking me to do this.  That's really sort of a summary of why I wish to do it.

Q.
How do you believe your legal and professional experience will help you serve as an effective Circuit Court Judge?

A.
Well, as far as experience as a judge, I was a city judge for a couple of years.  I've had that experience dealing with juries.  I have tried a number of cases in circuit court, criminal as well as civil, although it wasn't my primary area of expertise, before I became a Family Court Judge.  But I've been to the National Judicial College, attended their two-week course for new judges, and I've been a Family Court Judge for the past three years.  I think that all of that would help me as a Circuit Court Judge.

Q.
Do you believe there are any additional steps you need to take in order to prepare yourself to move from the Family Court to the Circuit Court Judge's position?

A.
Well, probably the most important thing for me to do is to continue -- spend more time, actually, in Circuit Court observing other judges hold court and to continue reading the advance sheets and the rules of evidence as I see it.

Q.
What would you like for your legacy to be as a Circuit Court Judge?

A.
That I was a judge who was there every day, who was there on time, who put in a full day's work, who was -- who listened to both or all sides on any issue; and then after hearing all sides, deliberated, and did what I thought was best under the law.

Q.
If there's a Circuit Court Judge currently practicing or practiced in the past that you would emulate on the bench, is there someone and why that person?

A.
I guess I cannot refer to Judge Shaw since I never had any cases before him.  But Judge George Coleman, Representative Creighton Coleman's father, became a Circuit Judge not long after I began practicing law here in South Carolina.  He was always deliberate.  He was always fair.  He always required the attorneys to be punctual, to be prepared.  Judge George Coleman, and I guess I shouldn't forget my former law partner, Don Rushing, who had that seat also, and I think did an admirable job.

Q.
Do you plan to serve the full term if elected as Circuit Court Judge?

A.
If I'm permitted to, certainly.

Q.
If you would, please explain to the Commission what you believe is the appropriate demeanor for a judge.

A.
Well, a judge who will, in fact, listen to everything that is presented to him, to the Court; who will deliberate; who will be patient, not be short with litigants, with witnesses, with attorneys; will permit all of the argument and evidence to be presented within the rules; and who will take all of it into consideration before the judge makes a ruling.

Q.
Your SLED check and application materials indicated that you've been named as a codefendant in a foreclosure action brought against real property.  Can you explain the nature of this lawsuit and the disposition?

A.
I believe the one you're referring to is one in which I was the owner or holder of a judgment against a property owner and foreclosure, but the -- I obtained the judgment against the property owner after the mortgage was granted or placed on the property, and therefore the mortgagee in foreclosing was required to name me.

Q.
Also in 2002, the City of Lancaster named you as a landowner in a condemnation suit.  Can you explain this nature of this lawsuit and the disposition?

A.
I owned, I believe it was a third interest in a small piece of land, and the City wished to acquire a right-of-way across that -- I believe it's water and sewer right-of-way.  And we could not get together on the price, and therefore they filed a condemnation suit.

Q.
You're also currently named as a third-party defendant in a lawsuit involving a title opinion you issued several years ago.  Can you explain the nature of this lawsuit and its disposition?

A.
Before I became a judge, of course, I issued a title opinion on a piece of land that -- I'm trying to remember all of the details.  Anyway, it involved a will that was done in 1920 and filed in 1923, I believe it was and I -- it was my opinion that the heirs had sufficiently executed deeds back and forth among themselves to clear up any question about the ownership of that property.  And I approved a mortgage on the property.  Later, though, the owner of the property went to a different lender to refinance, and the attorney they had check -- that checked that property title had questions about it, and he didn't think -- or at least he thought there was a sufficient question about the will done in 1920 to cause him not to issue -- not to approve it.  So the property owner quit making payments on the mortgage and a foreclosure action was brought against him.  He filed a third-party action naming me and my insurance company, and the case was settled a few weeks ago and the action has been dismissed.

Q.
I have a few other housekeeping issue questions for you.  Have you sought or received the pledge of any legislator prior to this date?

A.
No, I have not.

Q.
Have you sought or have you been offered a conditional pledge of support by any legislator pending the outcome of this screening?

A.
No, I have not.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
No, I have not.

Q.
Have you contacted any members of this Commission?

A.
I have spoken with Representative Delleney and the other members of the delegation for my circuit months ago when I made the decision to do this, and that's what I did.  I told them I was going to offer for the job.

Q.
Do you understand the 48-hour rule; and if so, can you please explain your understanding to the Commission?

A.
It's my understanding, once the -- I have to think about the 48-hour rule.  Once this Commission decides that someone is qualified, that no one can be contacted from the legislature for a period of 48 hours.  I hope that's right.

MR. GENTRY:
Thank you for answering my questions, Judge Goldsmith.  Mr. Chairman, I would note that the Piedmont Citizens Committee found Judge Goldsmith vehemently qualified for the position he is seeking.  Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record.

THE CHAIRMAN:
It will be done so at this point in the record.  Any questions for Judge Goldsmith?  Thank you, Judge Goldsmith.  Judge Goldsmith is such an outstanding candidate that no one else filed in the Sixth Circuit.  Judge, we appreciate your willingness to serve and your willingness to offer yourself as a candidate.  And again, I would remind you of the 48-hour rule, even though you are unopposed, and I hope you have a safe trip back to Lancaster or Chester or wherever you're going today.

JUDGE GOLDSMITH:
Thank you, Representative Delleney.

THE CHAIRMAN:
All right.  Would you bring in Thomas A. Russo?  Good morning, Mr. Russo.

MR. RUSSO:
Good morning.

THE CHAIRMAN:
We have before us today Mr. Thomas A. Russo, who offers for a position for the Circuit Court for the 12th Judicial Circuit, Seat Number One.  If you would, Mr. Russo, at this time raise your right hand to be sworn.

(MR. RUSSO WAS SWORN.)

THE CHAIRMAN:
Thank you, sir.  Have you had the opportunity to review your Personal Data Questionnaire?

MR. RUSSO:
Yes, sir, I have.

THE CHAIRMAN:
Is it correct?

MR. RUSSO:
Yes, it is.

THE CHAIRMAN:
So we don't need to make any changes?

MR. RUSSO:
No, sir.

THE CHAIRMAN:  Do you object to our making this a part of the record of your sworn testimony?

MR. RUSSO:
Not at all.

THE CHAIRMAN:
It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Circuit Court, Resident Judge 12th Judicial Circuit, Seat # 1

1.
NAME:



Mr. Thomas A. Russo


BUSINESS ADDRESS:
12th Circuit Solicitors Office






City/County Complex, Room 1101






180 N. Irby Street, MSC-Q






Florence, South Carolina 29501


E-MAIL ADDRESS:

tommyr@sc.rr.com


TELEPHONE NUMBER:
(office):  (843) 665-3091

2.
Date of Birth:  April 26, 1955.


Place of Birth: Chicago, Illinois.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on October 14, 2000, to Cheryl Matthews Russo.

Divorced:  July 11, 1989, Lauren Chafin Russo, Superior Court State of Georgia, Irreconcilable Differences; April 2, 1998, Andrea McDonald Russo, Family Court Aiken, S.C., Irreconcilable Differences.


Two children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina, August of 1973 – May of 1977, B.S. in Education;

University of South Carolina School of Law, August of 1984 – December of 1986, Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina admitted in 1987;


Georgia admitted in 1988.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Walk-on for the University of South Carolina Gamecock Football Team, 1973 – 1975;


Member of Fellowship of Christian Athletes at USC 1973 – 1975;


Worked with Columbia Area Special Olympics 1973 – 1977;


Christian Legal Society–1984–1986–Vice President 1st year and President 2nd year.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.


(a)
S.C. Bar Annual Criminal Law Update, January 2004;


(b)
Training Beginning Westlaw, January 2004;


(c)
S.C. Solicitors Association Conference, September 2003;


(d)
S.C. Bar Annual Criminal Law Update, January 2002;


(e)
NCDA Career Prosecutor Course, June 2002;


(f)
S.C. Solicitors Association Conference, September 2002;


(g)
SCCPC DUI 101: For Law Enforcement, March 2001;


(h)
S.C. Solicitors Association Conference, September 2001;


(i)
S.C. Solicitors Association Conference, September 2000;


(j)
S.C. Solicitors Association Conference, September 1999;


(k)
NCDA Prosecuting Homicide Cases, November 1999.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

I teach Business Law classes at Florence/Darlington Technical College and have done so since January 2001.


I taught a conference on trying DUI cases.  This was primarily for Law Enforcement Agencies in helping police officers prosecute DUI cases in Municipal and Magistrates Courts, from both the prosecution as well as the defense perspectives.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  Not Applicable.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All South Carolina Courts – Since 1987;


All Georgia Courts – Since 1988;


United States District Courts for South Carolina – Since 1987;


4th Circuit United States Court of Appeals – Since 1987.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

January 1987 to December 1987, Honorable Joseph F. Anderson, Jr., United States District Court Judge, Greenville, S.C.


Law Clerk to Judge Anderson preparing legal briefs and memoranda on various issues before the Court.  Also, had the opportunity to work with Judge Anderson on the Fourth Circuit Court of Appeals when he was asked to sit for a week of oral arguments as a Special Judge, preparing and briefing the judge on the issues to be before the Court for oral arguments that week.

January 1988 to October 1988, Law Offices of Mitchell Willoughby, Columbia, S.C. Communications Law; Public Utility Law; Securities Law; Administrative Law; Transportation Law.

October 1989 to September 1991, Knox & Zacks, P.A., Augusta, Ga.


Medical malpractice defense of doctors and hospitals. Plaintiffs’ construction litigation, real estate, contracts and auto torts.


September 1991 to November 1993, 2nd Circuit Solicitors Office, Aiken, S.C.


Deputy Solicitor in charge of prosecution of all drug cases in Aiken, Barnwell & Bamberg Counties.  Helped establish a Multi-Jurisdictional Drug Task Force between the law enforcement agencies in the circuit’s three counties.


November 1993 to October 1995, Law Office of Ronald A. Maxwell, Aiken, S.C.


General Civil Practice; Trials in all State and Federal Courts; Automobile Accident; Personal Injury; Workers Compensation; Products Liability; Wrongful Death Law.


October 1995 to February 1999, Law Office of Thomas A. Russo, Edgefield, S.C.


General practice of law with an emphasis in Plaintiffs’ personal injury work; Criminal defense, real estate, probate, contracts and adoptions.


March 1996 to February 1999, Tri-County Public Defender, Edgefield, McCormick & Saluda Counties


Served as the public defender for the referenced counties while continuing my private practice of law.  I would represent indigent defendants during each term of General Sessions Court and maintain my private practice whenever General Sessions was not in session.


February 1999 to Present, Twelfth Circuit Solicitors Office, Florence, S.C.


Deputy Solicitor focusing on violent crimes and drug cases.  Prosecute those type cases in both Florence and Marion Counties.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.


I am not currently listed in Martindale-Hubbell.  I can only assume this is because I have not registered with their directory and/or purchased any of their services.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

None;


(b)
state:

Daily.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

0% (My prior private practice was about 65%);


(b)
criminal:
100% (My prior private practice was about 30%);


(c)
domestic:
0% (My prior private practice was about 5%).

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

30%;


(b)
non-jury:
70%.


Did you most often serve as sole counsel, Chief counsel, or associate counsel in these matters?


Sole and/or Chief Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
State v. Manuel Acosta, Indictment #01-GS-21-002.  Jury Trial - GUILTY


I prosecuted Mr. Acosta and he was found guilty of Murder.  He received a sentence of Life w/o Parole.  This was an unusual trial in that Mr. Acosta did not speak English and we had to try the entire case with the aide of 2 Spanish speaking interpreters, one as the official Court interpreter and one to sit at the Defense table to interpret for the Defendant.  I was assisted by one of our assistant solicitors who spoke fluent Spanish.


(b)
State v. Gregory Tucker, Indictment #01-GS-21-1503.  Jury Trial – GUILTY all Counts


I prosecuted Mr. Tucker who was charged with Criminal Sexual Conduct 1st Degree, Kidnapping and Possession of a Weapon During the Commission of a Crime of Violence.  He was found guilty on all counts.  He received a sentence of 30 years on the CSC 1st and 30 years on the Kidnapping, concurrent to each other and an additional sentence of 5 years on the Possession of a Weapon charge to run consecutive to the two 30 year sentences.  This was a difficult case in that it involved a young girl and the Defendant was a family friend who abducted her and violently raped her at knifepoint.


(c)
State v. Tracy Daniels, Indictment #00-GS-21-977. Jury Trial – GUILTY


I prosecuted Mr. Daniels who was charged with Murder.  He was found guilty of Voluntary Manslaughter.  He received a sentence of 26 years.  Mr. Daniels and the victim were drinking and he shot the victim in the chest with a shotgun at close range.  This case presented interesting forensic evidence and expert testimony regarding the firing of the shotgun and trigger-pull tests conducted on the weapon.  There were also allegations of a homosexual confrontation between the victim and defendant.


(d)
State v. Mark Anthony Kennedy, Indictment #98-GS-41-525 and 526 Jury Trial – NOT GUILTY 


I defended Mr. Kennedy who was charged with Armed Robbery and Possession of a Weapon During the Commission of a Crime of Violence.  He was found not guilty on both counts.  What was so interesting in this case was Mr. Kennedy actually gave a full written confession to law enforcement and wrote and sent a letter of apology to the victims while he was in jail awaiting disposition of his case. I was able to successfully argue to the Court that the written confession and the letter to the victim were inadmissible based on faulty Miranda warnings on the confession and failure to authenticate and produce a valid chain of evidence on the letter.  Essentially, even though I had a client who was guilty, I was able to create a reasonable doubt to the jury by not putting my client on the stand nor putting up any case and just attack the State’s case and the careless police work which was done.


(e)
Donnel Cummings v. Roger Boyd Stuart, Case #101-4772-F, Jury Trial, Verdict for Plaintiff (State of Georgia, Chatham County Superior Court).


I represented the plaintiff in this automobile accident where both liability and damages were contested.  This was a soft tissue case where my client, who was basically a homeless person, compromised his medical bills by not attending his follow-up treatments and re-hab appointments because he had no insurance or money.  The liability was hotly contested and the jury did return a verdict for the plaintiff.  However, because of the minimal medical bills and lack of expert testimony as to the plaintiffs damages, the jury awarded my client $1.00 in damages (Yes, $1.00!!)  The judge did congratulate me in that my case was the first plaintiffs verdict he had had in his court in over 6 months.  He just explained that even though the jury believed our case and found the defendant at fault, they just did not believe my client was hurt or injured.  I made a motion for additure and it was denied.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.


(a)
James A. Furse and Sara B. Furse, Plaintiffs v. Timber Acquisition, a Limited Partnership, and Federal Paper Board Company, Inc., its General Partner, as Successors in Interest to Continental Can Company, Inc., Defendants, in the Supreme Court of South Carolina; Heard January 21, 1991 and Decided February 4, 1991, 303 S.C. 388, 401 S.E.2d 155.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


I have not handled any criminal appeals

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not Applicable.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not Applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No, I have not.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  Yes, I have.


August 1977 to December 1978, West Florence High School, Florence, S.C.


Teacher/Coach. I taught 11th grade U.S. History and 9th & 10th grade Physical Education.  In addition to my teaching responsibilities, I was Head Football Coach of the J.V. football team and Head Coach of the Varsity Soccer Team.  I also was the faculty sponsor for the Fellowship of Christian Athletes.


January 1979 to May 1983, Strom Thurmond High School, Edgefield, S.C.


Teacher/Coach. I taught 9th grade English, 11th grade U.S. History and 9th and 10th grade Physical Education.  In addition to my teaching responsibilities, I was Assistant Varsity Football Coach and Head Coach of the Boys Varsity Tennis Team.  I also was the faculty sponsor for the Fellowship of Christian Athletes.


May 1983 to August 1984, Bristol Laboratories, Florence, S.C. territory


Pharmaceutical Sales position.  Covered the Pee Dee area of S.C. calling on doctors, hospitals and pharmacies detailing Bristol’s line of pharmaceutical drugs.  Lead the Southeast Region of the U.S. in sales of Cephadyl, a surgical antibiotic, my first year with the company.


August 1984 to December 1986 – University of S.C. School of Law – Columbia, S.C.


Attended and graduated law school.  I attended school both summer sessions and completed my three-year course of study in 2½ years. 


September 1984 to December 1986 – S.C. Attorney General’s Office – Columbia, S.C.


Clerked in the office of the Honorable Travis Medlock, Attorney General of South Carolina, while attending law school.


April 1990 to October 1994 – Tennis Plus, Inc. – Augusta, Georgia


Part owner of retail tennis and fitness shop.  Worked in the shop mainly on weekends and some early evening hours with my partner, Mark Michaels.  This was done on the side while I was engaged in the full time practice of law.


May 1990 to August 1994 – Augusta Tennis Center – Augusta, Georgia


Taught tennis lessons to beginner and intermediate players and helped set up and run tennis clinics and camps.  This was done on the side while I was engaged in the full time practice of law.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No, I am not. 

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  Not Applicable.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No, I have not.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No, I have not.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Yes.  Have you ever defaulted on a student loan?  No, I have not.  Have you ever filed for bankruptcy?  No, I have not.


The South Carolina state government filed liens against me while I had my law office due to an error in my employee withholding taxes.  This occurred during the time I was preparing to close my practice to move to Florence to begin my position as Deputy Solicitor.  With all the confusion and back and forth with closing the practice and moving, these tax notices and payments were missed.  As soon as I was made aware of the problem, I immediately satisfied those liens and filed the satisfactions with the Edgefield County Clerk of Court.

34.
Have you ever been sued, either personally or professionally?  No professionally; Yes Personally.  If so, give details.

I was involved in an automobile accident in January 2000.  An unknown driver of a van forced me off the road during an ice storm on I-20 just outside of Columbia, S.C.  The van never stopped or knew I was beside him in the left-hand lane.  When my car went into the median of the interstate it flipped over twice into the lane of oncoming traffic where I was struck by another car.  The driver of that car was injured and sued me through my insurance company.  I was not ticketed and was found not at fault by the patrolman in the traffic investigation and the injured driver sued both me and a “John Doe.”  My insurance company settled the case after discovery and prior to trial.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No, I have not.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No, I have not.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not Applicable.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not Applicable.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No, I have not.  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No, I have not.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No, I have not.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No, not to solicit pledges or commitments.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No, I have not nor has anyone else.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?


I did spend time at the Statehouse last session introducing myself to members of the General Assembly as a candidate for this position but never solicited commitments or pledges.  I was just introducing myself and meeting the members of the legislature.  During this process I did meet some members of the Judicial Merit Selection Commission but was unaware that they served on the Commission until I received this packet listing the members.  I only introduced myself and have never sought any commitments or pledges.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
Florence County Bar Association;


(c)
United States District Court Bar;


(d)
American Bar Association;


(e)
South Carolina Trial Lawyers Association;


(f)
National College of District Attorneys.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


I am a member of the Central American Mission team at Lambs Chapel Church.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


As you can see from my legal career, I have practiced in most all phases of law where a circuit court judge would preside; civil plaintiff, civil defense, criminal defense and criminal prosecution.  This is not by chance.  In attempting to prepare for my career goal of serving as a trial judge, I have sought these experiences so that, as a judge, I could have a working understanding of each of these areas.  Although it may sound odd, I believe my 17 years as a high school football official has given me a rare and valuable experience in assisting me in handling many of the responsibilities a judge is required to handle.  I have spent the last 13 years in the high school league at the position of Head Referee.  For those years I have presided over more than 100 high school football games making sure the coaches and players play the game within the structure of the rules.  When a rule is violated, I have been required to quickly recognize the infraction, apply the rule and correct the mistake.  I have done this while treating both players and coaches with calmness, respect and professionalism.  When you think about the trial courtroom, it is not much different, in theory, from what I am required to do on Friday nights.  The judge is the Head Referee and the attorneys and litigants are the players and coaches.  There are rules that apply and all parties must compete within those rules.  Should one side violate a rule of the trial court, the judge is required to quickly spot the infraction, apply the rule and correct the mistake.  Staying focused, alert and having a deep working understanding of the rules and knowing how to professionally treat the people who are participating in the contest is as critical in the courtroom for a trial judge as they are for a head referee on Friday night.  And last but certainly not least, I have had more trial experience, at least in criminal court, than most attorneys who seek judgeships that have limited their practices to the civil side of law.  Having been both a Public Defender and a Solicitor has given me invaluable trial experience.  Just being in volume of jury trials that I have been in, even though mainly in criminal court, is a huge benefit in sitting as a trail judge whether it be a civil or criminal case.

49.
Personal References:


(a)
The Honorable Joseph F. Anderson, Jr.


Chief Judge, United States District Court, District of South Carolina


Post Office Box 447, Columbia, South Carolina 29202-0447


(803) 765-5136


(b)
Ronald A. Maxwell, Esquire, Maxwell Law Firm


225 Chesterfield Street, N.W.


P.O. Box 1115, Aiken, South Carolina 29802


(803) 641-6700

(c)
Kernard Redmond, Esquire


Assistant Solicitor 4th Judicial Circuit


1 Public Square, Darlington, South Carolina 29532


(843) 398-4300


(d)
Kathryn K. Wade, Field Representative


Office of Congressman J. Gresham Barrett


233 Pendleton Street, NW, Aiken, South Carolina 29801


(803) 649-5571


(e)
Keith Buckhouse, President, Florence National Bank

2009 Hoffmeyer Road


P.O. Box 5809, Florence, South Carolina 29502


(843) 664-4545

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Thomas A. Russo

September 20, 2004

THE CHAIRMAN:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar, a SLED and a FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  Do you have a brief opening statement you would like to make?

MR. RUSSO:

I just want to thank the Commission for this opportunity.  My wife intended to be with me today, but she has taken ill.  So I just want to thank the Commission, as well as the people such as Ms. Addy and Mr. Gentry.  They've been very pleasant to work with and very informative and very helpful, and I appreciate everything that they've done.

THE CHAIRMAN:
Thank you, Mr. Russo.  At this time, please answer any questions our able counsel may have for you.

MR. RUSSO:

Yes, sir.

MR. GENTRY:
Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Mr. Russo has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional and statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and included in your notebooks.  I have no concerns with the statement; and with Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that this statement be entered into the public record at this time.

THE CHAIRMAN:
It will be done at this point in the transcript.
Sworn Statement to be included in Transcript of Public Hearings

2
Circuit Court Judge

Full Name:

Thomas Anthony Russo

Address:

3525 W. Forest Lake Drive




Florence, South Carolina 29501

Work Telephone:
(843) 665-3091

E‑Mail Address:
tommyr@sc.rr.com

1.
Why do you want to serve as a Circuit Court judge?

Since my time clerking for Judge Anderson I have had a desire to serve on the bench as a trial judge.  I have always had a tremendous respect for the judiciary and a passion for trial work.  I have seen some of the best and worst in trial judges during my career and have seen how important a good judge is to the administration of justice.  A good trial judge can instill trust and confidence in the judicial system to the lawyers, litigants and jurors who appear in the court.  Proper judicial temperament and respect for people is crucial to being a good trial judge and I believe I have the proper temperament and judicial restraint to treat all who appear in my court with respect and calmness.  I believe I have the legal and “people” skills necessary to provide an atmosphere of confidence and integrity in those who come through our court system.  I have a very strong belief in ensuring that all those who appear in our courts are treated with courtesy, dignity and respect as they seek justice in our system.  It is necessary for a judge to sit unbiased and neutral and I believe I posses that ability.  It is critical for those before the court to be treated equally and fairly without any concern that the judge has a bias or favors one side or position over the other.  It is the trial judge that sets the tone for the courtroom experience and is responsible for maintaining and preserving a proper environment for all who participate in the judicial system.  It would be such an honor to serve our State and our legal system in this manner.

2.
Do you plan to serve your full term if elected?


Yes, I would serve my full term.

3.
Do you have any plans to return to private practice one day?


No, if allowed, I would hope to complete my career serving on the Bench.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?


Yes, I have met the Constitutional requirements.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

I believe ex parte communications are inappropriate and must be avoided except as permitted under Canon 3 of the Code of Judicial Conduct such as scheduling, administrative purposes and emergency situations.  However, even in those situations under Canon 3, I would seek and make every effort to involve the other parties and avoid the ex parte communication.  If they could not be reached I would then make every effort to communicate the conversation to the other party as soon as possible.  Except for those very limited exceptions, ex parte communications are improper and I would not allow them.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

I believe if a judge is unable to objectively and impartially hear a matter for any reason he/she should recuse him/herself and once removed should have no further involvement in the matter at all either procedurally or substantively.   As far as cases involving lawyer legislators, I do not believe that recusal is necessary solely on the basis that the lawyer is a legislator.  That would eliminate many good men and women from being able to practice law and still serve our State in the legislature.  Just as in any case, if a judge can sit fairly, objectively and impartially in those cases involving lawyer legislators than I see no reason to recuse. The test is a judge’s ability to be objective and impartial and if that is the least bit compromised by a relationship with the parties or lawyers before the court, than recusal is called for.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would give great deference to such motions and would grant those motions even if I personally believed my impartiality was not affected.  However, if it became obvious that the motion was made simply as a tool for “judge shopping” and there was no reasonable evidence that there was any basis for the motion, I would not be inclined to grant the motion in that situation.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

We are called to avoid even the appearance of impropriety so in those situations I would recuse and have another judge hear the matter so as not to jeopardize the integrity of our judicial system.  

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

I would strictly adhere to the standards set out in the Code of Judicial Conduct and not accept any gifts or social hospitality unless for room and travel expenses while working to develop the practice of law as a whole.  No exceptions! 

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

In the case of a lawyer, if the violations or misconduct violated the Rules of Professional Conduct and/or, in the case of a fellow judge, violated the Code of Judicial Conduct, I would report the person to the appropriate authority whether it be The Commission on Lawyer Conduct, in the case of a fellow lawyer or The Commission on Judicial Conduct, in the case of a fellow judge.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No, I am not.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No, I do not.

13.
If elected, how would you handle the drafting of orders?

If counsel represents both parties I would have the prevailing party prepare a proposed order consistent with my ruling from the bench.  I would have that attorney present a copy of the proposed order to the attorney for the other side to review and if both agree I would have them send it to me for review and signing.  If they did not agree I would meet with both sides to resolve any conflicting issues.  If only one party is represented by counsel, I would draft those orders myself regardless of who prevailed.  A layperson may not understand our system where the prevailing party drafts the order in compliance with the court’s ruling, so to avoid misunderstandings and maintain the integrity of the court system to the layperson I would draft the orders in those matters.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?

I would use a “tickler” system in my office to keep up with deadlines and court business.  That would be cross-referenced with the Clerk of Courts records to assure we are all on the same page regarding timeliness of things due.  I would also periodically make it a point to stress to my office staff and clerk the importance of being timely on matters due and to develop a sense of professional pride in our office being the one that sets an example for the lawyers to follow.  I have always believed it is best to lead by example.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I believe if a trial judge properly does his/her job and follows the precedence in prior cases set by the higher courts and/or rules on the law as it was enacted by the legislature, than you eliminate “judicial activism.”  It is not the place of the judge to legislate but to interpret and apply the law so that the intent of the legislature is carried out.  Judges are to sit impartially, so there is no room for a judge who desires to promote a certain public policy.  We are called to apply the law as it is written fairly and impartially to all parties.  We are not called to make or promote public policy.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?

Before becoming a lawyer I was a teacher in the S.C. public schools for several years.  I have a heart for teaching so, if elected, I would hope to make myself available to teach at legal seminars, speak at schools and various civic activities promoting the legal system and assist in any legal training classes where I could contribute to helping others in the legal field.  I would also hope to assist my Circuit by making myself available to preside over Drug Court should that become a need for the Circuit.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?

Never having served as a judge makes this a difficult question to answer.  However, the very nature of being in the legal field both as a private lawyer as well as being a public defender and solicitor has made career pressure ever present in my life.  Not to mention the pressures I had associated with being a high school football coach and having your job depend on the performance of 52 high school teenagers.  There are career pressures in most all careers but family communication is essential in handling these pressures.  I have made it a point of talking with my family and helping them to understand what I do and how pressure can develop.  Having my family understanding what I do has been a big help in reducing stress.  Open communication and talking out the issues rather than allowing the stress to build by keeping quiet has always worked with my wife and me.  Also, we maximize our leisure time and try and make our children our priority during those times.  We do things as a family that promotes trust and closeness and we laugh as much as possible.  My family and I have a very deep and strong committed faith in our Lord and we overcome many obstacles through prayer and seeking God’s guidance. 

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.


a.
Repeat offenders: Obviously the facts surrounding the case would greatly determine sentencing.  Questions as, Are they before the court for the same crime that appears on their prior record; was it a greater or lesser crime; Violent or not; Committed alone or with others; etc… However, generally I would tend to look more critically at someone who is a repeat offender than a first time offender and in most cases probably be firmer with a repeat offender.

b.
Juveniles (that have been waived to the circuit court): This would depend on the crime.  Our legislature has determined that certain offenses committed by juveniles are serious enough to waive up and for those individuals to be treated like an adult.  However, a judge must take many factors into account when imposing sentence.  Depending on the crime and the facts surrounding the crime, I would tend to try hard to fashion a sentence that would somehow place the juvenile in the best position to receive rehabilitation and correction rather than just mere punishment.  Again, the facts of each case will be the driving force behind any sentence.

c.
White collar criminals: These cases are treated as all criminal cases and would be sentenced in a fashion appropriate with the facts.  More likely than not, these cases would involve restitution and this would need to be considered.  Also, the effect the defendant’s action impacted the surrounding community would be important in fashioning an appropriate sentence.  However, a defendant’s financial worth or their “social status” in the community would not be appropriate factors to consider and would not have any bearing on sentencing.


d.
Defendants with a socially and/or economically disadvantaged background: These would be factors to be considered toward mitigation just as all the aforementioned factors but not an excuse for committing a crime.  Also, these factors would tend to not be as significant in violent crimes as they would be in “money” crimes.  Again, maybe toward mitigation but not any more than the other factors mentioned.


e.
Elderly defendants or those with some infirmity: Sentencing is a process of balancing the needs of society with those of correcting or punishing a defendant.  Here some accommodation would be considered in dealing with these types of defendants based on the resources available with the Department of Corrections and Probation and Parole.  Once again, the crime committed and the facts will dictate how to handle these defendants and to what extent mitigation is considered.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No, I am not.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?


Even though I believe that the rules allow a judge to hear a case if the financial interest is considered de minimis once full disclosure is made and no objections are voiced, I would more than likely recuse myself and allow another judge to hear the matter.  I believe it would be proper to avoid even the appearance of impropriety. 

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No, I do not and would not.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes, I have.

23.
What do you feel is the appropriate demeanor for a judge?


A judge should present himself/herself with humility, courteousness and patience.  He/she should adhere to the Golden Rule and treat those who come before the court as they would wish to be treated.  The judge’s demeanor should reflect respect for those before the court and treat people with dignity and civility.  A firm control of the courtroom tempered with calmness and respect for others evokes confidence and respect for the legal system in those who are in court.  By the way, these traits listed above and this demeanor should be shown not only in the courtroom but outside the court as well.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


These traits mentioned above should be the make-up and order of the judge’s character, not some act that is turned on or off depending on where you happen to be.  If these traits are not part of the person than they will not consistently be present in your daily task as a judge.  No, these traits are not who you need to be only while you wear the robe but traits of who you are every day, 24/7, 365 days a year.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?


Never!  It is the judge’s responsibility to maintain the respect and dignity of the court.  The courtroom must remain a place where people can come to resolve their legal issues without the fear of intimidation, humiliation or threats.  This applies to everyone who comes into the court, both civil and criminal litigants as well as lawyers.  Anger in the courtroom is an inappropriate emotion for a judge.  A firm control over the courtroom and the exercise of authority over the proceedings can be accomplished through a firm showing of courtesy and respect without resorting to outburst of anger.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No, I have not.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No, I have not.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No, I have not.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No, I have not.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes, I am.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Thomas A. Russo.

Sworn to before me this 22nd day of September, 2004.

Notary Public for S.C.

My Commission Expires:  June 8, 2005

MR. GENTRY:
Also included in the notebook for your review is a copy of Mr. Russo's experiences statement.  One final procedural matter.  I'd note for the record that based on the testimony contained in Mr. Russo's PDQ, which was introduced earlier into the record, he meets the constitutional and statutory requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MR. GENTRY:

Q.
Mr. Russo, will you please explain to the Commission why you seek to serve on the Circuit Court?

A.
Ever since I began my career in law, I have had a very deep love for doing trial work.  I have pretty much taken my career down the path of exposing myself to opportunities to be in the courtroom and doing trial work.  I have always pretty much been in a position of service over income.  I have often taken jobs that actually paid less than what I was making, but the experience was invaluable.  I have seen firsthand through my trial experiences how a trial judge can affect the experience in the courtroom, whether it be positive or negative. And I just feel that I have a lot to offer to make the experience a positive experience for all the litigants, as well as the public that come through.  I think I have the judicial demeanor to effectively operate in the courtroom and make it an environment where everyone that comes in feels that they are getting their fair day in court.  So throughout my career, I've tried to put myself in positions to expose myself to as many trial opportunities, whether it be civil plaintiff or civil defense, whether it be prosecution or criminal defense.  I want to serve the people of the state as a trial judge.  And that's why I have a particular interest the Circuit Court rather than any other venue.  Hopefully that will be available to me.

Q.
You mentioned your experience.  How will your legal and professional experience help you serve as an effective Circuit Court Judge?

A.
Well, as I indicated, I have purposefully guided my career in the areas to enable me to experience those major areas that a circuit judge would preside over.  I have been with a large insurance defense firm, I have done plaintiff defense work, mainly medical malpractice defense.  I spent several years as a plaintiff's lawyer, just mainly doing trial work in the areas of personal injury, products liability and things of that nature.  I was fortunate to have the opportunity to serve as the public defender for Aiken, Edgefield, McCormick, and Saluda Counties.  So I've had extensive experience as a trial attorney on the criminal defense side, as well as currently my position is Deputy Solicitor in the Twelfth Circuit.  I've tried numerous cases.  I just think it's the vast amount of trial experience which would benefit and serve me well as a trial judge.  And that's why I think my experiences are somewhat uncommon to a lot of candidates that come before the Commission.

Q.
If elected, how will you prepare to serve as a Circuit Court Judge?

A.
I'm not sure I quite understand how to prepare.  Certainly, continuing to read the advance sheets, staying current on the law that is coming down from the Appellate Courts, to stay in touch with issues.  Obviously as a judge, when you're preparing for a case that's going to be tried, having to sit fair and impartially, you certainly don't get involved in the preparation of that case.  But through -- in the civil side through pretrial motions, as well as the criminal side, to keep abreast of the issues.  As the case comes up, you do have an idea of what the case is about, and make sure I've got myself well grounded in those issues that involve the particular issues that are before the Court in that case.

Q.
What would you like for your legacy to be if you serve as a Circuit Court Judge?

A.
That everyone that came to the courtroom had the opportunity to be heard and was dealt with in a courteous manner and a professional manner, and that the issues were decided on the issues and not by the actions of me as a judge.

Q.
Is there a Circuit Court Judge, either one sitting on the bench currently or one in the past, that you would emulate on the bench?  And if so, explain why.

A.
Until I moved to Florence I didn't know Judge Jim Brogdon.  I've come to know Judge Brogdon, obviously, because he resides in our circuit.  He's the at-large judge that resides in our circuit.  Judge Brogdon has an incredible way of controlling the courtroom, but doing it in a very calm manner, in a very polite manner.  I've watched him in my times in his court where -- whether it be lawyers or litigants who get somewhat out of line in the court based on emotions running high, and I've watched him handle that in a very calm manner.  Firm, but yet polite.  Judge Brogdon, in my experience with him, is very up on the law.  I think his rulings have been accurate.  I think they've been in accordance with the appellate court rulings.  So I think Judge Brogdon would be someone that I would try to emulate because of his control of the courtroom, but yet making people feel comfortable being in there.

Q.
Do you plan to serve the full term if elected as Circuit Court Judge?

A.
Yes, sir.

Q.
What do you believe is the appropriate demeanor for a judge?

A.
I believe the judge needs to set the tone in the courtroom, as far as it being a forum where people can feel comfortable.  I think that you need to be very courteous and polite to both lawyers and litigants that are before you.  I think the experience that people have with the judge on the bench goes a long way in determining their feelings on our judicial system and whether or not it's the type of system where they can get a fair shake.  And I think as Judge, you need to exude a confidence in knowing the law, a warmness to an extent so that people feel comfortable.  Many people that come into court, it's their first time.  They're very nervous and very afraid.  I think the court can help reduce some of that.  Yet, you have to be -- as I indicated that I observed with Judge Brogdon, you have to be firm when it calls for it.  You can be firm and not be rude.  And I think that that's the kind of demeanor that a judge needs to have.

Q.
Your SLED check and application materials indicated that you were named as a defendant in a prisoner Civil Rights case.  Can you explain the nature of the lawsuit and the disposition?

A.
In all honesty, I'm not aware of the facts surrounding that, the instances.  As far as I know, I've never been subpoenaed to appear for that.  I've never discussed that with anybody.  So I'm assuming it was an issue that apparently was initially raised and then at some point dismissed.

Q.
Also in 2000, you were named as a defendant in a negligence action arising from an automobile accident.

A.
Yes.

Q.
Can you explain the nature of this lawsuit and its disposition?

A.
Yes.  It was a situation.  I had returned home to Edgefield County to attend the funeral of my sister's father-in-law.  I was on my way back to Florence.  We were in General Sessions Court at the time.  And on the way back traveling East on I-20, it happened to start sleeting and snowing that day.  I was in the left-hand lane at that point on I-20.  It's just on the other side of Columbia toward Florence, where it goes from the three lanes back into two lanes.  There was a van in the right-hand lane.  The van obviously didn't see me, and as the van moved over, it was going to catch the front end of my car.  At that point, I came off the accelerator and moved over to avoid being struck, and at that time my wheels apparently caught the shoulder and it caused my car to flip across the interstate into the westbound lane of oncoming traffic, and I was hit by a car in the westbound lane.  The officer who investigated -- there were a couple of eyewitnesses that didn't actually see the initial accident, but were on the scene immediately after that.  Through the investigation, the officer did not find me at fault.  However, I was sued by the lady who was driving in the westbound lane.  That suit was settled prior to going to trial.

Q.
You've had tax liens filed against you by the State of South Carolina.  Can you explain the nature of these tax liens and the disposition?

A.
Yes, sir.  When I was in private practice, I opened my private practice in Edgefield.  In hindsight, it was not the wisest thing to do.  But a small practice in Edgefield, I decided that I would take care of my own tax work as far as my employment taxes and filing those, the withholding and everything.  Apparently, toward the end of that practice, I did not file appropriately on some of those withholdings, employee withholdings.  They sent a notice with regards to that.  I was in the process of entertaining the position down in Florence, which I since have taken, and in wrapping up and closing up that practice and things involved with that, in all candor, it simply got past me.  A lien or -- I think two liens were filed, if I'm not mistaken.  Immediately upon notice of that being done, I went down and talked with the clerk, got copies of those.  Called the IRS, got that worked out.  Found out exactly what the amount was, paid that, and had those satisfied.  It did take some time to get them satisfied after I paid them.  Just working through the government and getting that done.  But they were satisfied as soon as I was made aware of them being filed.

Q.
In 1994, a client of yours filed a grievance against you claiming she was dissatisfied with her settlement agreement.  Can you explain the nature of her grievance and the disposition?

A.
Yes, sir.  If it's Vergie Stone, if that's the case, I think you're talking about.

Q.
That's correct.

A.
That was a situation where I represented her. She was a plaintiff in an automobile accident.  She had minimal damage.  She was at a stoplight.  The light had not changed.  She started to move forward.  The car behind her then started to move forward and hit her, bumped her from the rear end.  If I'm not mistaken, it was something like 60-something dollars in property damage.  She did have some prior neck injury that she had had from a previous accident.  She had a preexisting injury.  We dealt with the case for some time.  We were able to get the insurance company to offer a settlement without having to file suit.  They offered us $9,000.  The problem in that case that we had as plaintiffs, was discerning what -- she was currently under medical treatment for preexisting injuries.  So it was very difficult to discern what of her medicals associated with this accident versus prior injury.  But anyway, we got an offer of $9,000.  Took that to her.  She approved that.  We then settled the case, and I disbursed the funds, and that was the end of it.  I was literally shocked to find out later when I got a letter from the Bar that she had filed a grievance.  She had never conveyed to me that she had any problem with the settlement.  I responded to their letter, and the case was subsequently -- it was found that there had been nothing done improperly, that I had followed the rules and done everything, and it was dismissed.

Q.
In 1999, another client filed a grievance against you because the client was dissatisfied with the settlement proceedings.  Can you explain the nature of this grievance?

A.
Yes.  This one, unlike Ms. Stone, I was aware that this was probably going to happen.  This involved Ms. Rouse.  She fell in Aiken at the city complex where you pay the water bill.  She slipped and fell.  And we were handling that case for her.  She had minimal medical bills to support her claim, although she did claim her injury to be somewhat great.  We actually did file suit in that case and through the process of attempting to negotiate and resolve the matter, we finally -- the insurance companies did offer her -- if I'm not mistaken, I think it was $20,000 to resolve the issue.  That was just prior to trial.  I conveyed to her their offer.  She wanted to take that to her husband.  They -- I believe it was her husband.  It was a family member she wanted to talk with.  She talked with the family member, she called me back, and she said, I will accept that if they can have the money immediately.  I don't want to settle for that and then have it be months down the road before I get paid.  And I called the attorney on the other side.  They assured me that they could have a check overnighted if the settlement was going to be accepted.  I called her back.  She said if they can have it within a day or two, then I will accept that.  During that process, I did tell her that I would reduce my fee in an effort to maximize the money in her pocket.  She said that was fine.  And so we settled it.  The -- I believe it was -- if I'm not mistaken, it was Monday that morning.  Of course, I called and conveyed that to the attorney.  Monday we got together.  She brought me the settlement papers.  And that morning Ms. Rouse called me and indicated she had changed her mind, she did not want to settle it for that amount. The attorney for the defense then moved to enforce the settlement, which the Court upheld.  I explained to Ms. Rouse that we were going to have a hearing where she needed to appear to explain to the Court why she wanted to withdraw her settlement.  That hearing was scheduled.  We had it.  She did not show up.  I attempted to represent her interest the best as possible without her being there.  The Court did enforce the settlement.  I called to let her know that the Court had enforced the settlement and that I had the proceeds in my office.  I got no answer.  I tried on several occasions.  Her phone then was disconnected.  I had heard from a family member that she had moved to Maryland.  I wrote to her at the address I had, certified letter, to let her know that I had the proceeds.  I never heard back from Ms. Rouse.  So at that point, I had the proceeds, and I moved to have the proceeds held by the Clerk of Court.  And still not hearing anything from her, I then subsequently moved to be allowed to have my fees and costs paid out of the settlement proceeds.  The Clerk of Court did that.  And then it was subsequent to that at some point I got the letter from the Bar with regards to the complaint.  Again, it was investigated, it was found that there were -- everything was handled appropriately and properly.  And as far as that issue, it was dismissed.

Q.
I have a few other housekeeping questions.  Have you sought or received the pledge of any legislator prior to this date?

A.
No, sir, I haven't.

Q.
Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of this screening?

A.
No, sir.

Q.
Have you asked any third-parties to contact members of the General Assembly on your behalf?

A.
No, sir.

Q.
Have you contacted any members of the Commission?

A.
Not since I became a candidate.  I have spoken to members.  I was here at the State House last year going around and speaking to members of the legislature, and did speak with some of the members at that point simply just introducing myself.  But since I became a candidate, I have not spoken to anyone.

Q.
Do you understand the 48-hour rule; and if so, can you briefly explain your understanding to the Commission?

A.
Yes, sir.  At the close of these hearings, should I be fortunate enough to come out of the Committee with a recommendation from the Committee, there will be a report done, and it will be then given to the members of the legislature.  They will have a 48-hour time period to review the report.  And during that time -- up until 48 hours has expired, I'm not permitted, nor is anyone on my behalf permitted, to seek pledges or commitments.  Once that 48-hour period has expired, then at that point, it will be appropriate to attempt to seek commitments or pledges from the various legislators.

MR. GENTRY:
Thank you for answering my questions, Mr. Russo.  I would note that the Pee Dee Citizens Committee found Mr. Russo to be qualified for election to the Circuit Court.  Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record.

THE CHAIRMAN:
Without objection.

MR. GENTRY:
I would just note for the record that any concerns raised during the investigation regarding Mr. Russo were incorporated into this questioning today.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:
Does any member of the Commission have any questions for Mr. Russo?

REPRESENTATIVE F. SMITH:
Mr. Chairman, I would like to ask a question.  I'm sorry.  Mr. Russo, thank you for appearing.  How would you -- if you were conducting a trial, if you were the judge, how would you would treat the lawyers on both sides?  How would you view opening statements, cross-examination, things of that nature?

MR. RUSSO:

To the extent it's kept within a reasonable period of time, I'd like to give the lawyers their opportunity to present their case.  And opening statements, you know, I would just give them the freedom that they needed to cover the area they need to cover, as long as it's within reason.  You certainly don't want to have an hour-and-a-half opening statement.  But certainly, I'd give both sides the opportunity they need.  As far as trying the case, I view the role of the trial judge -- I think I mentioned this in my application.  I've spent 17 years as a high school football official.  I don't mean to trivialize the Court.  But I don't see it tremendously different as far as technique, as far as a trial judge and a referee in a football game.  On Friday nights, my role as a referee is to allow the game to proceed and be decided by the players of the game and the coaches, and that they play within the rules.  A trial judge's job is to allow both sides the opportunity to present their case, as long as they're doing it within the rules.  And if there is a violation of a rule and there's an objection, to be able to note that, to be able to quickly respond and correct it.  In doing all of this, just as on Friday nights, I think it can be done in the courtroom with professionalism and courtesy.  I just believe that – I believe trials are to be conducted by the lawyers and the litigants in the case and not by the trial judge.   Obviously, your role is to, quote, referee or to make sure it's done within the rules.  So that's the way I view trials.

REPRESENTATIVE F. SMITH:
Thank you.

THE CHAIRMAN:
Any further questions of Mr. Russo?  Thank you, Mr. Russo.  We appreciate your willingness to offer to serve on the circuit bench.  I would, again, remind you of the 48-hour.  Of course this is going to be a one-day hearing, but if we want to call you back a day, we will be able to do so.

MR. RUSSO:

Yes, sir.

THE CHAIRMAN:
So in any event, I would like to thank you for your willingness to serve and I hope you have a safe trip home.

MR. RUSSO:

Thank you very much.

THE CHAIRMAN:
Counsel advises me we need to go into executive session.  Do I hear a motion?  All in favor?

(Continued in Executive Session.)

PUBLIC SESSION

THE CHAIRMAN:
Good Morning, Mr. Nettles.

MR. NETTLES:
Good morning.

THE CHAIRMAN:
We have before us Mr. Michael G. Nettles, who seeks a position on the Circuit Court, 12th Judicial Circuit, Seat Number One.  If you would, Mr. Nettles, raise your right hand to be sworn.

(MR. NETTLES WAS SWORN.)

THE CHAIRMAN:
Thank you, sir.  I see you have some company with you.

MR. NETTLES:
I do.  If I could introduce them.  I have, first of all, my mother.  She's the only one in my family who doesn't have a law degree.  She's a nurse and a very good mother.  This is my father, my mentor, my friend and law partner, Roy Nettles.  This is my wife, Donna, and she's been my wife for 18 years, believe it or not.  I have my three beautiful children: Jason, who is a freshman at Lake City High School; Lauren, who is a junior at Lake City High School; and Megan, who is a senior.  And Missy is my older sister.  She and I went to law school together and she handles most of the Family Court work in our law firm.

THE CHAIRMAN:
I notice you didn't say anything about Toy.

MR. NETTLES:
Toy is actually working with Pee Dee Electric.  I told him about this event about a month ago, and Robert Williams got sick and he had to go out of town on his behalf.  But I know he wanted to be here.

THE CHAIRMAN:
That's good.  You all can have a seat if you want.  Mr. Nettles, have you had an opportunity to review your Personal Data Questionnaire?

MR. NETTLES:
I have.

THE CHAIRMAN:
Is it correct?

MR. NETTLES:
It is.

THE CHAIRMAN:
Do you object to our making that summary a part of the record of your testimony?

MR. NETTLES:
No.

THE CHAIRMAN: 
 It will be done at this point in the transcript.

Amended PERSONAL DATA QUESTIONNAIRE

CIRCUIT COURT FOR THE TWELFTH JUDICIAL CIRCUIT, SEAT 1

1.
NAME:



Mr. Michael Gary Nettles

BUSINESS ADDRESS:
261 Kelley Street





Post Office Box 699, Lake City, S.C. 29560

E-MAIL ADDRESS:

MGNettles@ntrlaw.com


TELEPHONE NUMBER:
(office):  (843) 374-8511

2.
Date of Birth:  March 9, 1959.

Place of Birth:  Lake City, S.C.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on May 17, 1986, Donna Jean Nettles.  Never divorced.

Three children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Wofford College 1977-1981, Bachelor of Arts in Economics

USC School of Law 1981-84, Juris Doctor

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina. November 15, 1984

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

European Studies, Winter Semester (1991); Senate Internship (1978) Wofford: Intramural Sports; USC School of Law: Phi Delta Phi, International Legal Fraternity

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.

1999
S.C. Torts Law Update;

1999
Criminal Practice in S.C.;

1999
Criminal Law Ethics;

2000
Defective Machinery in the Work Place;

2000
Construction Claims in S.C.;

2000
Lawyer Ethics: A Daily Dilemma;

2000
Advanced Workers Compensation in S.C.;

2001
11th Annual Criminal Practice in S.C.;

2002
2002 S.C. Torts Law Update;

2002
Workers Compensation in S.C.;

2003
Criminal Law Hot Tips;

2003
S.C. Construction Defects and Mold Litigation;

2003
Family Law Ethics;

2004
19th Annual Criminal Law Update;

2004
Marketing Your Profession.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

(a)
Business Law - Florence Darlington Technical College, 1985;

(b)
Business Law - Williamsburg Technical College, 1986-87.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


State of South Carolina, November 15, 1985;


United States District Court, February 6, 1985; Fourth Circuit Court of Appeals

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

I have been engaged in the general practice of law in Lake City, South Carolina as a partner in the firm of Nettles, Turbeville & Reddeck, for the past 20 years.  Over the past five years, I have handled 959 cases, (680 criminal, 176 civil, 37 real estate transactions, 26 domestic cases).  As the years progressed, two of my partners have practiced real estate exclusively and my sister has practiced domestic law exclusively.  In the early years of my practice, there was a more equal division of my caseload.  Presently, I only handle domestic matters and real estate transactions for ongoing clients.

15.
What is your rating in Martindale-Hubbell?  BV.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
Approximately 3 federal criminal cases per year;

(b)
state:

756 cases.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

20 % 
*Over the past 5 years I have incorporated and/or

(b)
criminal:
74% 
organized and represented 41 small businesses and I 

(c)
domestic:
2% 
handle their day to day legal affairs.

Amended:  4% of my practice involves organizing and representing small businesses including handling their day-to-day legal affairs.  To summarize, my practice involves criminal, civil, domestic and corporate matters.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:

10% (20% reflects civil cases settled);

(b)
non-jury:
70%.

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
In Re: Eskridge, 559 S.E.2d 575 (2002).  I was retained to represent the Honorable Thomas H. Eskridge, Jr. in a disciplinary action for Judicial Misconduct.

(b)
State v. Winston McClam, (C.A. No.: 2004-GS-21-146).  Defendant was charged with murder and found not guilty by way of self-defense.

(c)
Robert Whitehead v. BEC Construction, et al., (C.A. No.98-CP-22-336). This was a complex construction case involving defective stucco exterior.

(d)
Connie Strickland v. Bristol Meyers Squibb, (C.A. No. 4-91-3617-2)  - This was a breast implant case.  The class certification took place in Birmingham, Alabama.  We opted out of the class and prepared it for trial.  The case was settled days before trial in Federal Court, Florence Division.

(e)
State v. Jamel Brown, (Case No.: 01-GS-21-352).  Defendant was charged with armed robbery.  He was found not guilty.  This case involved issues of identification, competency of witnesses and Lyles issues.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  

(a)
Nexsen v. Haddock, 576 S.E.2d 183, S.C. App. 2002

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.

(a)
State v. Kamathene Cooper, 353 S.E.2d 441, (1986) Capital Murder

(b)
State v. Charlie Dorn Smith, 447 S.E.2d 175, (1993) Capital Murder

(c)
USA v. Laurie Cooper, 946 F.2d 887 (1991) Helped define Federal Sentencing Guidelines

(d)
State v. Linda Sue Squires, 426 S.E.2d 738 (1992) S.C. Supreme Court case that upheld validity of Datamaster Test

(e)
USA v. Jerry Singletary, 948 F.2d 1283 (1991) Significant criminal conspiracy

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  N/A

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

Florence County Tax Assessors Appeals Board; Recommended by Governor 10/5/1996 and appointed and served continuously since 1/1/1997.

25.
List all employment you have had while serving as a judge other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.

My wife and I own a closely held corporation that engages in the renovation, leasing, and sale of real estate.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?


(a)
Eric Sebnick v. Michael G. Nettles, 04-CP-21-1647:  This is a personal injury action arising out of a car accident.  It was a minor impact case.  This case is pending and was served on September 15, 2004, the day after I handed in the original judicial application.  I was at fault, but my insurance carrier has taken the position that the medical bills were not reasonable or necessary.


(b)
Stone v. Stone, 91-DR-21-1407, Judgment Roll #34987:  I was awarded $300 in attorneys fees in a domestic case from 1991.  Because I was a judgment creditor, I was named as a defendant in the foreclosure action levied against Mr. Stone.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  If so, please specify the item or items you received, the date of receipt, and the lobbyist or lobbyist’s principal involved.  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.

I filed my notice of intent to offer on August 23, 2004 (Exhibit B).  No contributions have been made since this announcement.  I have made the following contributions:

1.
Senator John M. Knotts, Jr., $150, April 7, 2004


Personally

2.
Senator John M. Knotts, Jr., $100, April 7, 2004


Nettles, Turbeville & Reddeck

3.
Senator J. Yancey McGill, $200, Nov. 17, 2003


Personally

4.
Senator J. Yancey McGill, $100, Nov. 17, 2003


Nettles, Turbeville & Reddeck

5.
Senator J. Yancey McGill, $200, May 14, 2004


Nettles, Turbeville & Reddeck

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


I have contacted many individuals and expressed my interest in the Judgeship for the 12th Judicial Circuit.  I have not asked for the commitment of those individuals nor have I requested that they contact members of the General Assembly and ask for their commitments.  I am aware that S. Jahue Moore of the Lexington County Bar has written a letter of introduction to some members of the delegation.  I am also aware that Billy Walker of the Lexington County Bar has written a similar letter.  Neither letter asked for a commitment.  Henry Johnson is a client of our firm and is the owner of W. Lee Flowers and Company, Inc.  He is a graduate of the Citadel and has written a letter of introduction to the members of the General Assembly who have a connection to the Citadel.  None of these letters asked for a commitment.

In order to avoid the appearance of impropriety, I have written S. Jahue Moore, Billy Walker, and Henry Johnson and asked that they not send any more letters on my behalf until the appropriate time.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?

I sent a letter of introduction to each member of the General Assembly prior to the announcement of the vacancy for the judgeship for the 12th Judicial Circuit.  At the time I was unaware of the impropriety of this action.  I have enclosed a copy of the letter (Exhibit C).  Additionally, I have introduced myself to virtually every member of the General Assembly.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
Florence County Bar Association, Secretary;

(b)
South Carolina Bar Association;

(c)
South Carolina Association of Criminal Defense Lawyers.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Lake City First Baptist Church, Deacon;

(b)
Lake City Rotary Club, Past president;

(c)
Lake City Masonic Lodge;

(d)
Lake City Country Club.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I was a volunteer coach in the Lake City Recreation Department, coaching baseball, softball, and football.  I am very active in the Lake City First Baptist Church.  I teach the Young Adult Men’s Sunday School Class and direct and participate in the Foreign Mission program.

49.
(a)
Dalton B. Floyd, Jr., Esquire  (843) 238‑5141

The Floyd Law Firm

15 Hwy 17S, Surfside Beach, S.C. 29565 


(b)
Brown W. Johnson, Esquire  (843) 669‑2401

Clarke, Johnson, Peterson and McLean

P.O. Box 1865, Florence, S.C. 29503

(c)
W.E. Jenkinson, III, Esquire  (843) 355-2003

Jenkinson & Jenkinson

P.O. Box 669, Kingstree, S.C. 29556

(d)
M. Duane Shuler, Esquire  (843) 355-2800

James C. Anders, PA & Associates

112 W. Main Street, Kingstree, S.C. 29556

(e)
Blake Gibbons
  (843) 396-4314

The Citizens Bank

P.O. Box 36, Olanta, S.C. 29114

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Michael G. Nettles

September 14, 2004

THE CHAIRMAN:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has primarily focused on our nine evaluative criteria.  It has included a survey of the bench and the bar, a SLED and a FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of any newspaper articles in which your name appeared, a study of any previous screenings, and a check of economic conflicts of interest.  We have no affidavits filed in opposition to your candidacy.  Nor are there any witnesses who are present to testify.  Do you have a brief opening statement you would like to make?

MR. NETTLES:
I do.  I'm Michael Nettles.  I am 45 years old.  I was born and raised in Lake City, South Carolina.  I attended Wofford College and the University of South Carolina.  Practice law with Nettles, Turbeville, and Reddeck there, and I'm looking forward to the opportunity to appear before y'all and would consider it an honor to serve as the 12th Judicial Circuit resident judge.

THE CHAIRMAN:
Thank you, sir.  Would you answer any questions our able counsel, Ms. Shuler, might have for you?

MR. NETTLES:
Yes, sir.

MS. SHULER:

Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Mr. Nettles has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement; and with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:
Without objection.

AMENDED Sworn Statement to be included in Transcript

Full Name:
Michael Gary Nettles

Address:
261 Kelley Street, P.O. Box 699, Lake City, S.C. 29560 (office)

Work Telephone:
(843) 374-8511

E‑Mail Address:
mgnettles@ntrlaw.com

1.
Why do you want to serve as a Circuit Court judge?

I have been engaged in the general practice of law for almost twenty years and have enjoyed a successful practice.  I have always had a desire to engage in public service.  Given my background, education, and experience, being Circuit Court Judge will allow me to combine my legal experience with service to the state.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


Ex parte communication should not take place under any circumstances unless specifically permitted by law.  Except for such as might be permitted by law, I would not permit them.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

My philosophy on recusal is that a judge should recuse himself if the facts or circumstances would create an appearance of impropriety by an objective standard.

Lawyer Legislators:

This presents an unusual situation in that all circuit court judges are elected by the legislature and are subject to re-election by the same body.  However, if there was a relationship with a particular legislator that would create the appearance of impropriety, recusal should take place.

Former Associate or Law Partner:

My philosophy is that no circuit court judge should hear a case presented by a former associate.  In my particular case, 2 of the 5 partners in my law firm are my family members and recusal would certainly be in order.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would grant the motion for recusal.  If the appearance of bias is present, recusal should take place.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

If the appearance of impropriety existed because of the financial or social involvement of my spouse or a close relative, I would recuse myself.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

Gifts from lawyers to judges are almost always improper.  The question is whether it would reasonably be calculated to influence the judge's impartiality.  My personal policy would be not to accept gifts from lawyers.  With regard to social hospitality, I personally would not attend a social engagement hosted by a lawyer who would appear before me.  I would, however, attend a County or State Bar function.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

A judge should report to the appropriate professional authority misconduct that raises a substantial question as to that lawyer and or judge's honesty, trustworthiness or fitness.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?

Yes, I am on the Tax Assessor’s Board of Appeals for Florence County.  I would resign if elected.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?

Yes, my wife and I own M&D Properties, Inc.  We are engaged in the purchase, renovation, rental and sale of homes.  We currently own three homes that are being leased.  I would expect to remain involved with its operation.

13.
If elected, how would you handle the drafting of orders?

In default matters it is the common practice for the moving party to prepare and submit the order to the judge for his review and signature.  In contested matters, I would make specific findings of fact and conclusions of law on the record and request the prevailing party to draft the order consistent with my findings.  I would direct that the order be shared with opposing counsel prior to being submitted to me. There would also be circumstances which require review of extensive discovery, research and prolonged reflection prior to rendering a decision.  In those matters, I would prepare the order myself.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?

I would implement a computerized calendar system such as “Time Matters”, "Microsoft Outlook" or their equivalent.  My secretary, law clerk, and I would have access to the calendar to ensure compliance with deadlines.  My staff would be charged with responsibility in compliance with all deadlines under my strict supervision.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

A judge’s responsibility is to enforce and interpret the statutory and case law of the State of South Carolina.  My personal view is that the legislature should establish public policy and the courts should be restricted to interpreting the law with guidance from prior decisions of the Appellate Courts.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?

I would make myself available to the South Carolina Bar Association, University of South Carolina School of Law or other institutions of higher learning in whatever capacity I may be needed, be it through lectures, class discussions, presentations, speaking engagements, or Continuing Legal Education seminars.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?

For the past twenty years I have been engaged in a very active trial practice, been involved in the church and various civic organizations.  Being on the Circuit Court Bench would actually increase the time I would be able to dedicate to my family.  I do not envision such service as being of the nature to strain a relationship with my family or friends.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:

Past criminal history is one of the primary factors to be considered in sentencing.  The criminal code quite often provides for enhanced penalties for repeat offenders.  Repeat offenders should receive more severe sentences.

b.
Juveniles (that have been waived to the circuit court):

Virtually all juveniles who are waived up to General Sessions court have been accused of a serious crime.  Although youth in and of itself is a mitigating factor, when juveniles commit adult crimes, they should be held accountable.  All factors: the nature of the crime, the impact on the victim, and the Defendant’s role in the offense should be considered.

c.
White collar criminals:

Quite often white-collar crimes involve misappropriation of money.  The competing factors are incarceration versus probation and creating the ability to pay restitution.  All factors should be considered including the element of deterrence.  

d.
Defendants with a socially and/or economically disadvantaged background:

I have practiced law for nearly twenty years.  I have handled 681 criminal cases in the past five years.  I would venture to say that about 95% of the defendants fall within this category.  A good judge should listen to the facts of the case and consider all aggravating and mitigating circumstances and render his best judgment.

e.
Elderly defendants or those with some infirmity:

Advanced age and illness is certainly a factor to be considered and perhaps is a mitigating circumstance.  It is hard to evaluate this particular element without a specific set of facts.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?

The appropriate demeanor of a judge is one who maintains order, but does so with kindness, patience, and courtesy.  A judge should also exhibit tact, understanding, compassion and humility.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

If elected to the Circuit Court bench I realize that I would be subject to heightened public scrutiny.  I am by nature a calm, patient and courteous person.  It would be incumbent upon me and my family to conduct ourselves in such a manner as to not bring dishonor to the Bench of the State of South Carolina.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?

Anger is never an appropriate or productive emotion to display from the bench.  Anger would in all circumstances detract from the integrity of the Judiciary.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

$118 for postage; $150 for stationery.  These expenditures have been reported to the House and Senate Ethics Committee.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?


I have not asked third parties to contact members of the General Assembly.  I have been introduced to various members of the General Assembly.  I have attended various legislative functions and introduced myself to various members of the General Assembly.  I have not sought nor received any commitments or conditional commitments from any member of the General Assembly. 

30.
Have you contacted any members of the Judicial Merit Selection Commission?


Yes.  I sent a letter of introduction that was sent to each member of the legislature.  This took place prior to the position coming available.  A copy of the letter is attached hereto for your review.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Michael G. Nettles

Sworn to before me this 14th day of September 2004.

Notary Public for S.C.


My Commission Expires:  9/22/2009

MS. SHULER:

Also included in the notebook for your review is a copy of the candidate's personal experience statement.  One final procedural matter--I'd note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into this record, Mr. Nettles meets the constitutional and statutory requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MS. SHULER:

Q.
Mr. Nettles, why do you want to serve as Circuit Court Judge?

A.
I have enjoyed a very successful practice of law there in Lake City for over 20 years.  Lake City is the perfect place and the perfect vehicle to gain a broad range of legal experience.  I have never really sat down and looked at the nature of my practice until this questionnaire came out. And over the past five years, I found out that I've handled 959 cases, 680 criminal cases, 176 civil cases.  There's not a week that goes by that I don't appear in Circuit Court. I believe that I have the education, the experience and the disposition to be a Circuit Court Judge.  I enjoy the law and I enjoy the judicial system, and I would consider it an honor to contribute to both as the resident Circuit Court Judge for the 12th Circuit.

Q.
You have touched on your experience, but how do you feel your legal and professional experience thus far will help you to be an effective Circuit Court Judge?

A.
As you see, the breakdown of my practice, it appears as if 70 percent of what I do is criminal and 20 percent is civil.  When I was asked that question, I thought the most objective way to do that would be the number of cases.  But in actuality, about 50 percent of my time is spent on civil cases and about 50 on criminal.  But if you look at the income, probably 70 percent comes from civil and 20 percent from criminal.  But I have a general practice.  In the criminal area I've handled through the trial of the sentencing and the guilt phase four different death penalty cases.  I've handled one additional death penalty case that resulted in a plea.  I've handled numerous noncapital murder cases, at least one a year.  Every term of court, I have dozens of cases on the criminal roster.  In the civil area, over the past for -- five years, I have incorporated over 40 businesses.  I handle their day-to-day legal affairs and quite often handle their civil litigation.  Some of the most interesting cases I've handled in the civil arena.  I believe I'm the only individual in South Carolina that handled one breast implant case.  It was a -- there was a class certification in Birmingham.  I opted out of that -- I attended that class certification, but opted out of that and prepared that for trial over a two-year period of time and settled it just before trial.  I've handled some construction cases, particularly artificial stucco cases.  Some of those are the more complex cases that I've handled.  I've handled ordinary personal injury cases.  And I also represent South Lynches Fire District, which has a number of legal matters to attend to.

Q.
Are there any areas of the law that you feel you need to additionally prepare for and how would you go about that additional preparation?

A.
I feel as though I have a -- my practice is, in fact, a general practice.  I have done just about everything there is to be done.  But I probably have more trial experience in the criminal court just by the nature of the case.  In civil court, if you select a case that you get, you prepare it well.  In Florence there's mandatory mediation, and those don't get tried as much.  But in an effort to stay abreast of that, I would study the CLEs, I would attend the judicial seminars.  I would do everything in my power to stay up to speed.  And probably the best thing that you could do in that regard would be to have a good work ethic.  Judge Anderson has always been -- when he was there in Florence County, he was always there at 7:00 in the morning.  I'm an early riser as well.  I think that's probably the best thing that you can do is to go there and review and look at the cases before they come up.

Q.
You've talked about a good work ethic for a Circuit Court Judge.  What would you like your legacy to be if you're elected to the Circuit Court bench?

A.
That's a good question.  I would think that I would most want to be remembered as the judge that was a lawyer's judge, one that did not forget what it was like to practice law.  It's very difficult to raise a family, to practice law, and it's a very stressful thing.  I think a judge needs to have some understanding in that regard.  I think a good judge -- and I would like to be remembered as a judge that understood the law and was a student of the law.  I think most importantly, I would like to be a judge that had an even temperament, a good judicial temperament, and one that worked hard.  I would also like to be the type of judge that inspired the confidence that the public has in the judicial system.  I think that would be very important.  We have been very fortunate in our area in that we have had very good judges.  Judge Tommy Cooper, I've tried a number of cases before him.  He has all the qualities of a good judge.  It's hard to define in words, but he is, in fact, a good judge.  Jim Brogdon has all of the qualities as well.  Some of the former ones that I've tried cases before is Duane Shuler.  He has the unique ability to make the litigants, the jury pool and everybody involved with the judicial system to put them at ease.  That's the qualities he has.  I would like to emulate that.  Judge Anderson, as I mentioned, knows the law better than anybody.  If you appear before him for a motion hearing, he knows the law, and he -- if there's an advance sheet case, he knows it and he studies the cases.  That's what -- that's the type of judge I would like to be.

Q.
Do you plan to serve the full term if elected as a Circuit Court Judge?

A.
Yes, ma'am.

Q.
You discussed that a judge should have an even temperament.  But what else do you also think would be the appropriate demeanor for a judge?

A.
I think probably most importantly -- I think all of the people who are on the bench and who have graduated from the University of South Carolina School of Law and passed the Bar have the intellectual capacity to be a good judge.  I think the thing that sets them apart is their demeanor and how they handle people.  I think the other qualities are knowledge of the law and a good work ethic.

Q.
Mr. Nettles, your SLED report indicated that you were recently sued in a negligence action arising from an automobile accident.  What is the nature and status of that litigation?

A.
I -- when I answered the question whether I had ever been sued, I answered no.  As it turns out there is a case -- a federal case that I was named as a defendant in.  Apparently in a domestic case way back when that the case is entitled Stone versus Stone.  I was awarded attorneys fees in the amount of $300.  And because of that, I was listed as a judgment creditor. That individual, Mr. Stone, who I have no independent recollection of, had his house foreclosed upon, and I was named in a -- in the federal foreclosure action in that case.  And until this day I'm absolutely convinced I was never served with a copy of that particular lawsuit.  The second one that you had mentioned was that I was sued in a negligence case.  I was involved in an automobile accident in the corner of a parking lot with a resident of Lake City.  I was at fault and it was a very minor impact case.  At the time that I handed in my questionnaire, I had not been served.  Two days later, I was served with that action.  The insurance company has taken the position that the medical bills were not reasonable or necessary and have not offered him anything.  Based on the nature of the accident I kind of agree with them.  That's the nature of it.  I was at fault, minor impact, soft-tissue injury thing.

Q.
Your application materials also reflected that you had a grievance filed against you.  What was the nature of that grievance and how has it been resolved?

A.
In the 20 years I've been practicing law, I've only had one letter of complaint.  And as I understand it, there's a little difference between a grievance and a letter of complaint.  This letter arose out of an individual by the name of Christopher Dixon.  He was charged with the shooting of a Domino's Pizza delivery person.  He was charged with aggravated assault and battery with intent to kill, car-jacking, and armed robbery.  He made a number of different allegations that were conclusively resolved in my favor based on the file and the allegations that he made. But the main complaint that he had was, that because of the fact that he was -- he had violated parole and/or probation at the time this offense took place, he was denied bond.  He was held there for a considerable period of time without being tried.  That was really the essence of his complaint, and it was summarily dismissed, indicating that the solicitor's office, the one that has control of the docket, it was a fairly backed-up docket.  There were a number of cases that were being held, particularly more serious cases, like murder cases that were older than his.  It was just a matter of it not coming up.  It was summarily dismissed.

Q.
Mr. Nettles, you're a member of the Florence County Tax Assessor's Appeals Board.  If you were elected to the Circuit Court Bench, would you resign from that position?

A.
Yes, ma'am.

Q.
Thank you, Mr. Nettles.  I have a few housekeeping issues to discuss with you.  Have you sought or received the pledge of any legislator prior to this date?

A.
I have not.

Q.
Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.
No, ma'am.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
Throughout the past year or so I've considered running for this judgeship, and I've let a number of people I know that I practice law with, my friends, they are aware of the fact that I'm seeking this position.  I'm aware of three letters that were written.  They were introductory in nature.  And when I was made aware of that, I've written them a letter indicating that it was improper to do that and asked that they not do that.  I've spoken with each one of those individuals and asked them not to write such letters in the future.

Q.
Have you contacted any members of the Commission?

A.
I have introduced myself to virtually every member of the legislature, including the Commission in years past.  I have not had any contact with the Commission since I've filed my notice of intent to offer for this position.  About a year ago, in anticipation of running for this, I sent a letter of introduction and sent it to each member of the legislature, including the Commission.  That was sent out, I think, in December of 2003.  It was inappropriate for me to do that, and that did take place.

Q.
Do you understand the 48-hour rule?

A.
I do understand the 48-hour rule.

Q.
Could you explain to the Commission members what is the 48-hour rule?

A.
As I understand it, a candidate is not to seek directly or indirectly the pledge of a member of the General Assembly prior to the formal release of the screening report.  The formal release is not to take place any earlier than 48 hours after the initial release of the candidate to the General Assembly.  The candidate can write a letter of introduction detailing your qualifications, but other people cannot do so. And the candidate is, in fact, allowed to send a letter of introduction, but it's limited to that. There would be no letter of introduction sent to the members of the Commission.

MS. SHULER:

I would note that the Pee Dee Citizens Committee reported that Michael Gary Nettles is qualified for election to the Circuit Court.  Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record.

THE CHAIRMAN:
Without objection.

MS. SHULER:

I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  I have no further questions.

THE CHAIRMAN:
Thank you, Ms. Shuler.  Does any member of the Commission have any questions of Mr. Nettles?  All right.  With that, Mr. Nettles, this ends this portion of your public hearing screening.  This is a one-day screening, but if we did want to call you back and question you about some matter that may come before us, we could do so today or any other time.  But I don't expect that to happen.  Nevertheless, I will remind you of the 48-hour rule and tell you to have a safe trip back to Lake City.

MR. NETTLES:
Thank you, Mr. Chairman.  Thank you members of the Commission.

THE CHAIRMAN:
Next we will have before us Mr. Frederick A. Hoefer, II.  Good morning, Mr. Hoefer.

MR. HOEFER:
Good morning, Mr. Chairman.

THE CHAIRMAN:
Mr. Frederick A. Hoefer, II, seeks a position on the Circuit Court in the 12th Judicial Circuit, Seat Number One.  If you would, Mr. Hoefer, please raise your right hand to be sworn.

(MR. HOEFER WAS SWORN.)

THE CHAIRMAN:
Have you had an opportunity to review your Personal Data Questionnaire?

MR. HOEFER:
Yes, sir, I have.

THE CHAIRMAN:
And is it correct?

MR. HOEFER:
It is.

THE CHAIRMAN:
Do you have an objection to our making that summary a part of the record of your sworn testimony?

MR. HOEFER:
No, sir.

THE CHAIRMAN:
It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Circuit Court, Twelfth Judicial Circuit, Seat #1


NAME:



Mr. Frederick Augustus Hoefer, II


BUSINESS ADDRESS:
Post Office Box 107, Florence, S.C. 29503


E-MAIL ADDRESS:

rhoefer@hbbh.net


TELEPHONE NUMBER:
(office):  843-662-6301

2.
Date of Birth:  November 20, 1954.


Place of Birth: Columbia, Richland County, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 5, 1978, to Tamara Bashor Hoefer.


Never divorced.  Two children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Clemson University, B.S., 1973-1977;


University of South Carolina Law School, J.D., 1977-1980.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, admitted November 1980.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.  Honor Council, University of South Carolina Law School, 1977-1980. (Chair, 1979-1980)

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


03/26-27/04
National Conf. of Bar Examiners, NCBE;


05/05/04
Ethics GAL Cases, WCBA;


01/24/03
Criminal Law Update, S.C. Bar;


03/21/03
Accident Litigation, LBCI;


06/13-14/03
Bar Examiners Workshop, NCBE;


09/05/03
Difficult Clients, SCACDL;


09/19/03
Hot Tips-Domestic, S.C. Bar;


09/27/02
S.C. Tort Law Update, S.C. Bar;


10/18/02
Ethical Issues/Appointed Cases, FCBA;


12/13/02
Tips From The Bench, S.C. Bar;


01/26/01
Criminal Law Update, S.C. Bar;


10/26/01
Legal Ethics3, FCBA;


01/21/00
Criminal Law Update, S.C. Bar;


10/20/00
Ethics, FCBA;


01/22/99 
Criminal Law Update, S.C. Bar;


05/14/99
Cumulative Wisdom, SCACDL;


10/22/99
Touchdown Ethics, S.C. Bar.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


South Carolina Bar CLE (Ethics) Clemson University, October 2, 1999;

Florence County Bar Association (Ethical Issues in Appointed Cases), October 18, 2002;


Williamsburg County Bar Association (Ethics in Appointed Cases), March 6, 2003.

Florence County Bar Association (Ethics in Guardian ad litem appointments)
12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice. 



South Carolina Bar, November 12, 1980;


United States District Court for South Carolina, August 11, 1987;


Fourth Circuit Court of Appeals, July 23, 1987.
14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


August 1980 to July 1982; Law clerk to Hon. John H. Waller, Jr.;


July 1982 to June 1987; Assistant Solicitor, Twelfth Judicial Circuit;


June 1987 to present; Harwell, Ballenger & DeBerry (Now Ballenger, Barth & Hoefer, L.L.P.) This is a general practice law firm representing clients in civil (state and federal), domestic, criminal (state and federal), workers compensation, real estate and general litigation matters.
15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  B/V.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

10%;


(b)
state:

90%.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

30%;


(b)
criminal:
40%;


(c)
domestic:
30%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

20%;


(b)
non-jury:
80%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Most often as sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.

(a)
State v. John R. Baccus, 00-GS-33-004, Case noticed as a death penalty case, tried as murder/burglary; currently on appeal.


(b)
State v. Reggie James, 97-GS-21-955, Murder, client acquitted. 

(c)
State v. Helmer Charles Green, 94-GS-21-1168, Murder, client acquitted.

(d)
State v. Lorenzo Jones and Melvin Riles, 342 S.C. 121, 536 S.E.2d 675 (S.Ct. 2000); see also 331 S.C. 228, 500 S.E.2d 499 (S.C. App. 1998), cert. granted 1999.

(e)
Felicia Watson v. Angus Poole, 329 S.C. 232, 495 S.E.2d 236 (S.C. App.1998), Child custody case, served as Guardian ad litem for the child.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.

I have handled two personally. One was dismissed and the other matter was settled during the pendency of the appeal. Neither is reported. 

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Do NOT attach a separate list.

(a)
State v. Lorenzo Labelle Jones and Melvin Patrick Riles, 342 S.C. 121, 536 S.E.2d 675 (S.Ct. 2000).


(b)
State v. Lorenzo Labelle Jones and Melvin Patrick Riles, 331 S.C. 228, 500 S.E.2d 499 (S.C. App. 1998), cert. granted 1999.
22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not applicable.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

State of South Carolina Ethics Commission. September 1992 to June 1998.  Chair from December 1993 - June 1998.  Appointed by Governor with advice and consent of the Senate.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


Applied as United States Magistrate Judge-Florence Division (1998) and also Family Court, Seat #3, Florence County (2003).

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.

Partner in the law firm of Ballenger, Barth & Hoefer, L.L.P.


Director of Fountain Shopping Center, Inc., a closely held business which owns and leases real estate in Lexington County, South Carolina.  The term of service is from July 1 through June 31 of each year, as voted by the shareholders of the corporation.
29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


Own law office and adjacent property with my two law partners.  Plan to transfer any interest in all partnership property to remaining partners.
31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details. Yes, on two occasions. 1) I was a named defendant in an action filed June 16, 1987 in U. S. District Court by Johnny Graham, Jr. under Docket No. 87-CV-1596.  This suit alleged that as an Assistant Solicitor, I appeared at Mr. Graham’s bond hearing and placed false and prejudicial statements before the court. I was never served with the pleadings and the matter was dismissed by the Court. 2) I was a named defendant in a civil lawsuit filed in Florence County on August 28, 1997 as a non-defaulting mortgagor relating to a one fifth interest in real estate held with my law partners. This suit was to collect from the estate of a deceased law partner. The action was never served on any party and was dismissed on September 22, 1987.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar;


(b)
U.S. District Court Bar;

(c)
Florence County Bar Association;

(d)
American Bar Association;

(e)
American Trial Lawyers Association;

(f)
South Carolina Trial Lawyers Association;

(g)
National Association of Criminal Defense Lawyers;

(h)
South Carolina Association of Criminal Defense Lawyers.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Boys and Girls Clubs of the Pee Dee Area, Inc.;


(b)
Florence Soccer Association, Inc., President.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.   

I am a member of the South Carolina Board of Law Examiners. (I have the assigned areas of Domestic Relations and Equitable Remedies.)  I am certified as a circuit civil mediator and arbitrator. Additionally, I am death penalty certified pursuant to Rule 608, SCACR.

49.
Personal References:


(a)
A. Pinckney Skinner, III, P.O. Box 6739, Florence S.C. 29502 (843) 679-4408


(b)
Dudley Saleeby, Jr., 1031 Meredith Drive, Florence, S.C. 29505 (843) 665-8604


(c)
Danny H. Mullis, 27 Eastlake Road, Mt. Pleasant, S.C. 29464 (843) 884-1539 

(d)
M. Glenn Odom, P.O. Box 4887, Florence, S.C. 29502 (843) 669-3630


(e)
James A. Nelson, Post Office Box 1248, Florence, S.C. 29503 (843) 393-5129

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Frederick A. Hoefer, II
September 15, 2004
THE CHAIRMAN:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar, a SLED and a FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appeared; a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your candidacy.  And there are no witnesses present to testify. Do you have a brief opening statement you'd like to make?

MR. HOEFER:
Thank you, Mr. Chairman.  If I might, I would like to introduce my wife, my bride of 26 years, Tamra.  Tamra and I have two children:  a daughter who is a senior at the College of Charleston, and a son who's a senior at West Florence High School.  I appreciate the opportunity to appear before this Commission, Mr. Chairman.  I've been in private practice since 1987.  Prior to that I was an assistant solicitor in the 12th Circuit.  I've practiced in the same law firm, although some of the partners have left over the years.  I've been with the same group for the past 17 years.  My practice is a general practice.  I would be glad to answer any questions or add anything that the Commission might like to hear from me.

THE CHAIRMAN:
At this time, would you answer any questions that our counsel might have for you?

MR. LENSKI:

Thank you, Mr. Chairman.  Mr. Chairman and members of the Commission, I have a few procedural matters to take care.  Mr. Hoefer has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with this statement; and with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that some -- ask that the statement be entered into the public record at this time.

THE CHAIRMAN:
Without objection.

Sworn Statement to be included in Transcript of Public Hearings

3
Circuit Court Judge

Full Name:

Frederick Augustus Hoefer, II

Address:

1156 Brunwood Drive, Florence, S.C. 29501

Work Telephone:
843-662-6301

E‑Mail Address:
rhoefer@hbbh.net

1.
Why do you want to serve as a Circuit Court judge?

I enjoy the legal community. I believe that citizens should offer for public service when they are able to make a contribution to the community. I believe that I am in a position to contribute to the efficiency and effectiveness of the South Carolina Courts and, in particular, the Circuit Court. 

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

A judge may not initiate, permit or consider ex parte communications in a pending or impending proceeding except for specifically permitted exceptions such as scheduling, administrative purposes or exigencies as specifically provided by a Rule or Statute.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


With respect to lawyer-legislators and former associates or partners, a judge should act in a manner that promotes public confidence in the integrity and impartiality of the judiciary and should disqualify himself or herself in a proceeding in which the judges impartiality might reasonably be questioned. A judge should not allow family, social, political, or other relationships influence the judge’s conduct or judgment. The appearance of former associates or law partners with cases pending during the period of their practice together would require automatic recusal.
7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I would act in a manner that would promote public confidence in the integrity and impartiality of the judiciary. I would grant the motion. Under any circumstance, after making the relationship known to the parties and counsel, I would allow them to determine, out of the presence of the court, whether or not to waive any disqualification.
8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?


If there was any appearance of impropriety, whether financial or social, I would disqualify myself.
9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


I would accept none aside from ordinary social hospitality or gifts from relatives or friends for occasions such as birthday or wedding anniversary and only to the extent that it is in keeping with the occasion and the relationship.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

In all circumstances, I would be required to take appropriate action.  If the misconduct raises a question as to a judge’s fitness for office or a lawyer’s honesty, trustworthiness or fitness as a lawyer, it must be reported to the appropriate authority.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated? ?

I currently serve on the Board of Directors for the Florence Soccer Association, a volunteer, non-profit 501(C)3 corporation established to promote youth soccer in the Florence area.  I also serve on the Board of Directors for Fountain Shopping Center, Inc., a closely held corporation investing in real estate. 

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?


None other than as listed above.

13.
If elected, how would you handle the drafting of orders?


It is not uncommon for Circuit Judges to utilize form orders to establish the outcome of a hearing followed by more detailed orders prepared by the Judge or one, or more, of the participating attorneys. It is the Judge’s obligation to establish the content of any order and to verify that the order follows the ruling in the case. I regularly draft such orders in the practice. As a judge, when requesting attorneys to prepare an order, I would ask that an order be prepared following specific findings of fact and conclusions of law. This would then be reviewed by all counsel prior to signing. I intend to follow this method unless otherwise instructed.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?


I will maintain a calendar system to assure that all deadlines are met.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


Judges should merely interpret and apply the law. It is not the function of the court to make public policy.
16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?

I would continue to volunteer to speak at such programs as continuing legal education programs, participate in high school moot court competitions and participate with Bar related events such as “The People’s Law School.”

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?


I frankly do not believe that service as a judge will have a detrimental impact on my personal relationships.  My family and I are aware that, if elected to the position, certain aspects of my social life will change, but we do not see this as being a problem that will strain relationships.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.


a.
Repeat offenders: Offenders that have been before the court on previous occasions are not unusual. My initial response is that this offender needs to dealt with more drastically than a first offender.  Without question, it would not be just to treat this offender the same as a person who is charged with the same offense, but had never been in trouble before. Many of our criminal statutes already recognize this by providing for enhancements as part of the existing sentencing scheme. Punishment must be appropriate to the crime committed and, in determining the punishment, the court should factor the all of the offender’s circumstances, whether those justify lessening or increasing the penalties.


b.
Juveniles (that have been waived to the circuit court):  These juveniles will have met the criteria, set forth by the legislature, requiring treatment as adults. Unfortunately, some may still be children. Depending on the offense of conviction, the penalty may be established by statute. For the others, the court must still look at the circumstances of the crime including the defendant’s circumstances, such as those discussed above. There is some hope that the young will be amenable to rehabilitation when placed in a constructive atmosphere. As with all, the court should determine a sentence that serves justice and protects societal interests.


c.
White collar criminals:  While it is less likely that such a defendant has any previous criminal history, the offenses tend to be more calculated and devious.  These offenders face such penalties as the legislature has deemed appropriate and are subject to sentencing in a manner that protects the public and in particular the victim.


d.
Defendants with a socially and/or economically disadvantaged background: These are the same factors discussed above in “a”.  Each person has circumstances in life that may affect behavior.  At the same time, each person has the choice of how to respond.  A person may truly feel forced into criminal behavior, such as stealing to feed a child.  However, this is easily distinguished from stealing to support other criminal behavior.  All such factors should be considered in determining appropriate punishment.


e.
Elderly defendants or those with some infirmity: This question is difficult to respond to without facts.  However, as with the disadvantaged backgrounds mentioned above, while age and infirmity are not excuses for criminal behavior, these factors certainly should be considered in imposing a punishment that both fits the crime and serves to protect society.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?

None other than the Fountain Shopping Center and Columbia Silica Sand Company, Inc., which are closely held corporations.  I would recuse myself in any matters related to these entities.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

Although the Rule requires disqualification if the interest is more than de minimis, I would certainly make the parties aware of the interest and allow them to decide whether to waive disqualification. 

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?


A judge should be patient, dignified and courteous to litigants, lawyers and court personnel while requiring decorum appropriate to the circumstances.
24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

As a matter of course, I try to always maintain this demeanor. It is important that when citizens see a judge, regardless of the setting, they see nothing to undermine the dignity of the office.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or pro se litigants?


While anger may be appropriate and even unavoidable at times, it is not appropriate to demonstrate it such that it is apparent to anyone in the court setting, whether attorneys or pro se litigants. Decorum is of absolute importance.
26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?


Not for this seat. I was a candidate for Seat # 3, Florence County Family Court and did seek pledges for that race.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Frederick Augustus Hoefer, II

Sworn to before me this 15th day of September 2004.

Notary Public for S.C.

My Commission Expires:  12/11/2012

MR. LENSKI:

Thank you, Mr. Chairman.  Also included in your notebooks for your review is a copy of the candidate's personal experiences statement.  I'd note for the record that based on the testimony contained in the candidate's personal data questionnaire which was introduced earlier into the record, Mr. Hoefer meets the constitutional requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MR. LENSKI:

Q.
Mr. Hoefer, I have some questions, sir.  Why do you now want to serve on the Circuit Court?

A.
Mr. Lenski, I have always aspired to continue improving myself as a lawyer.  I think most lawyers would agree that becoming a judge is a milestone in a lawyer's career.  It's an affirmation particularly to one's peers when they indicate that they believe you have the qualifications and the temperament and the demeanor to become or to be a good judge in any court, any of the courts of record in the state.  I'm in a position in my life, my children are grown, I feel like I'm in a position where I can give back a little bit.  The practice of law has been very good to me.  I simply would like to return that to the state.

Q.
Thank you.  How do you believe your legal and professional experience thus far will help you be an effective Circuit Court Judge?

A.
I've appeared in front of a lot of judges.  Circuit Court, Family Court and otherwise.  I was adding it up, and I think that there are not many forums in the state I haven't been in front of.  And I understand the way I wanted to be treated, I wanted my clients to be treated when I was before other judges, and I think those experiences carry forward.  You learn from those and you learn what is a good judge and what is not a good judge, what demeanor and temperament affect people and how it can affect the outcome of the litigant's day in court.

Q.
Are there any areas that you feel that you would need to additionally prepare for; and if so, how would you go about that additional preparation?

A.
There are probably a lot of areas that I need to prepare for.  I don't know that anybody that takes on a new position, something they've never done before, can just walk in and think they know it all and have it all down pat.  Certainly as a lawyer, we learn every day.  We have to take on new tasks every day.  We're really kind of fortunate.  The electronic age has opened up research to us in a way that we've not had before.  You know the small towns had small town law libraries.  The county bar would pay for those.  Now it's all on the Internet and everybody has access to everything.  You know, whatever schools are available, whatever continuing educations are available, I would acknowledge that there is probably a great deal I still need to learn, particularly about being a judge.

Q.
Mr. Hoefer, although you've addressed this in your sworn affidavit and you've made some reference to it already today, could you please tell the members of the Commission what you think is the appropriate demeanor for a judge?

A.
Well, appropriate demeanor for a judge is to be impartial, to be fair, to assure that every litigant has his or her day in court, and the ability to effectively advocate that position that they have.

Q.
Mr. Hoefer, you were previously screened in 2003 by this Commission for a position on the Family Court bench.  Since that screening, have you had any grievances or lawsuits filed against you, sir?

A.
No, sir.

Q.
Mr. Hoefer, is there a Circuit Court Judge on the bench you would emulate if you were elected to the bench; and if so, can you explain why you would emulate that judge?

A.
There's probably more than one.  But if you want a name, I would say Jim Brogdon.  Judge Brogdon has -- since he's taken the bench, even before, has always been a gentleman.  He's very astute.  He's very smart.  He's very fair.  I don't -- I've never heard any lawyer indicate that they felt that Judge Brogdon had ruled in a way for any reason other than it was what the law said and simply interpreted it and applied it as passed by the legislature.  So that would be my answer of a sitting circuit judge.

Q.
What would you like for your legacy to be as a judge on the Circuit Court?

A.
Wow.  The legacy would probably be the same thing that I just described in Judge Brogdon.  Quite frankly, the lawyers who talk about the judge would say he was fair, he was impartial, he applied the law in an appropriate manner and everyone had their day in court.

Q.
Thank you, sir.  Do you plan to serve the full term if elected as a Circuit Court Judge?

A.
Yes, sir.

Q.
There are a few additional housekeeping issues.  Have you sought or received the pledge of any legislator prior to this date?

A.
No, sir.

Q.
Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.
No, sir.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
I know that people have contacted members of the General Assembly, but not for the purposes of seeking a pledge.  Merely to advise that I was a candidate for the position and would be running for the position.

Q.
Have you contacted any members of the Commission?

A.
No, I have not.

Q.
Do you understand the 48-hour rule?

A.
Yes, sir.  As I understand it, until this Commission issues its report with its nomination and that report is made public, there will be a date certain set on the report that until which no one can seek an affirmative pledge.

MR. LENSKI:

Thank you, Mr. Hoefer.  I would note that the Pee Dee Citizens Committee reported that Mr. Hoefer is qualified for election to the position of Circuit Court Judge and recommended him without reservation.  Mr. Chairman, without objection, I would ask that the Citizens Committee report be entered into the record at this time.

THE CHAIRMAN:
Without objection.

MR. LENSKI:

I would just note for the record that any concerns raised during the investigation regarding this candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:
Thank you.  Does any member of the Commission have any questions of Mr. Hoefer?

JUDGE SHAW:
Mr. Hoefer, what is your kinship to the Chief Justice?

MR. HOEFER:
She and I are first cousins.  Her daddy and my daddy were brothers.

THE CHAIRMAN:
Any other questions?  Thank you, Mr. Hoefer.  You've cited the 48-hour rule rather eloquently.  I'm sure you understand everything, having gone through this before.  With that, I hope you have a safe trip back home and tell Judge Harwell I said hello.

MR. HOEFER:
Thank you, Mr. Chairman.

THE CHAIRMAN:
We need to go into executive session.

(Continued in Executive Session.)

PUBLIC SESSION

THE CHAIRMAN:
We'll start off with Mr. Elliott.  Mr. Elliott, glad to have you before us this morning.  We have before us Mr. Stevens B. Elliott, who seeks a position with the Family Court for the Fifth Judicial Circuit, Seat One.  Mr. Elliott, will you raise your right hand to be sworn? 

(MR. ELLIOTT WAS SWORN.)

THE CHAIRMAN:
Thank you, sir.  Have you had an opportunity to review your Personal Data Questionnaire?

MR. ELLIOTT:

Yes, sir, I have.

THE CHAIRMAN:
Is it correct?

MR. ELLIOTT:

Yes, sir.

THE CHAIRMAN:
Do you have an objection to our making that summary a part of the record of your sworn testimony?

MR. ELLIOTT:

No, sir, I do not.

THE CHAIRMAN:
It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Fifth Judicial Circuit, Family Court Judge, Seat #1

1.
NAME:



Mr. Stevens Bultman Elliott


BUSINESS ADDRESS:
1417 Bull Street, Columbia, South Carolina 29201


E-MAIL ADDRESS:

StevensElliott@Bellsouth.net


TELEPHONE NUMBER:
(office):  (803) 254-7980

2.
Date of Birth:  October 1, 1952


Place of Birth:  Columbia, South Carolina

3.
Are you a citizen of South Carolina?  Yes


Have you been a resident of this state for at least the immediate past five years?  Yes

5.
Family Status:  Married on August 24, 1972, to Pamela Willis Elliott.  Never divorced.


Three Children

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.

Yes, I served in the United States Army from August of 1972 – August of 1975.  I attained the rank of E-5.  No present status.  I was Honorably Discharged.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The University of South Carolina 1970-1971 & 1975-1978 B.A. in History (Cum Laude)


The University of South Carolina Law School 1978-1981 Juris Doctor

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina.  Admitted to practice in November of 1981

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


My school activities were limited due to my being married most of my college and law school career with children.  My wife and I worked full-time to get by assisted by my G.I. Bill benefits.  I did coach youth baseball for over twenty years beginning in my college days (1971) and continuing until a couple of years ago when I decided to let my sons take over the coaching.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.
1999
SCTLA Annual Convention (08/05/1999)


2000
SCTLA Convention (08/03/2000)



Pitfalls For Family Law (12/29/2000)



Pitfalls For Criminal Law (12/29/2000)


2001
SCTLA Annual Convention (08/02/2001)



USCSL Reunion (11/9/2001)

2002
SCTLA Annual Convention  (08/01/2002)

   
2003
SCTLA Annual Convention  (08/07/2003)

Amended:


2004
Annual Trial Lawyers Convention


I will attend other seminars in the month of December.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

I have taught Criminal Justice at Midlands Technical College during three semesters during 2002 and 2003.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All South Carolina Courts, November 9, 1981


The United States District Court for South Carolina, November 2, 1982

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

November 1981-March 1985:

The Elliott Law Firm

General practice to include domestic litigation, tort, criminal and property.

March 1985-present:

Law offices of Stevens B. Elliott

General practice to include domestic litigation, tort, criminal and property. 

1981 – present:

Part-time attorney and administrative hearings officer for the South Carolina Employment Security Commission.

All areas of Unemployment Law.

1982 – present:

Attorney for juveniles in front of the South Carolina Juvenile Justice Parole Board.

I have represented thousands of juveniles in front of the Board seeking their parole.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.

I am not listed in Martindale-Hubbell.  My practice is by referral from prior clients, family, friends and other lawyers.  I have not seen the need to be listed.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

Seldom;


(b)
state:

Almost weekly.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

20%;


(b)
criminal:
15%


(c)
domestic:
65%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

35%;

(b) non-jury:
65%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?

I am a sole practitioner, therefore I am the chief and only counsel in most of my cases.  I do however associate counsel in some case in which I would be co-counsel or associate counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.
Appealed Cases

(a)
Rutherford v. Rutherford, 307 S.C. 199, 414 S.E.2d 157 (1992).


My client was seeking a divorce on the ground of adultery.  His wife had an expert testify that she had multiple personality disorder with 22 personalities.  He maintained that one of her alternate personalities committed the adultery.  The trial court held there was no adultery.  The Supreme Court ultimately held that the wife had the burden of proving by a preponderance of the evidence that at the time of her committing the physical act of adultery, she would have to show her inability to appreciate the wrongfulness of her conduct.  This case had nationwide exposure.

(b)
Gris McDonald and White Oak Properties, Inc. v. Shirley Griffin, et al.  Still pending in the Court of Appeals.


On a breach of contract action on the sale of a house, the jury basically rescinded the contract requiring the seller to purchase the house back at the same price, with no award of damages.  The trial court awarded a one-third of the purchase price to the Plaintiff’s attorney pursuant to his contractual agreement with his client.  The Plaintiff’s attorney submitted a billing statement with his motion for attorney’s fees that was significantly less.  It is significant as it relates to excessive attorney’s fees awarded by a court against a party based on his adversary’s contractual agreement with his lawyer.

Names withheld due to confidentiality.

(c)
                      v. S.C. Department of Mental Health.  This was a worker’s compensation case resulting from injuries to a nurse having been attacked by a mental health patient.  Such employees are entitled to administrative leave with full pay.  The length of time my client drew pay under this provision caused the implementation of a new policy regarding the length of time an individual could remain on that status.


(d)
                        v.               .  My client revealed to her husband that their two-year-old child was not his, and she sought relief through the Family Court with regard to custody and a change in paternity. The significance of this case was that her husband sought full custody although he was not the biological father.  This case made me aware of the important factors of bonds and relationships of non-biological parents with children.  The mother of the child now has custody with the ex-husband’s contact slowly diminishing.


(e)
State v.                      .  As a young lawyer, I was appointed from the Public Defenders conflict list to represent a young man charged with criminal sexual conduct, 1st degree.  He denied guilt, along with two co-defendants, although significant evidence was against him.  Though offered a CSC2d plea with the possibility of a minimum sentence, he chose to try the case.  After several days of trial, and after his two co-defendants pled guilty during trial, he informed me that he wanted to plead guilty.  CSC2d was no longer available and he pled to CSC1st.  He was sentenced to 15 years.  This case was significant to me because it caused me to realize the harsh reality of the seriousness of my work.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

(a)
Rutherford v. Rutherford, 307 S.C. 199, 414 S.E.2d 157 (1992).

(b)
Gris McDonald and White Oak Properties, Inc. v. Shirley Griffin, et al., pending in Court of Appeals.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  None.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  N/A

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

The Elliott Company Realty, Real Estate Broker, 1995 – present.

East Columbia Driving Range, Co-owner, 1991- 1996.

Sunset Mortgage Company, Broker/originator, 2003-present.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


Real Estate Broker for the Elliott Company Realty.  I would terminate if elected.

29.
A complete, current financial net worth statement was provided to the Commission. 

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?

Approximately 1985, I had a federal tax lien filed against me, which was subsequently satisfied.  I have never defaulted on a student loan.  I have never filed bankruptcy.

34. 
Have you ever been sued, either personally or professionally?  If so, give details.

Back in the early to mid 80’s, I was sued along with some business partners in foreclosure on a land investment.  The land was sold and the overage proceeds were distributed.

Amended: 


I was involved in a lawsuit around 1992 where I sued a business partner over a driving range on the Sumter Highway.  The business partner was Jim Daniels and the case was settled by me buying out his interest in the driving range.  That driving range has since been sold to my father entirely.


Also, I was involved in a lawsuit in the early to mid-eighties where an individual was trying to transfer some property to his son with me as the trustee; however, a judgment holder against that individual sued him naming the son and me as defendants since we were the recipients of the property, and it resulted in the transfer not taking place.  There was no allegation of any wrongdoing on the part of his son or me.  We had to be named in order to include all individuals that had some type of interest in the property.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
The South Carolina Bar Association;


(b)
The South Carolina Trial Lawyers Association;


(c)
Richland County Bar.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Trenholm Park Athletic Association;


(b)
Columbia Country Club;


(c)
Fort Jackson Golf Club.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I have been happily married for 32 years.  My wife and I have raised three successful children and I have been active in youth baseball as a coach from 1971 until 1998.  That experience, coupled with my representing indigent juveniles before the South Carolina Juvenile Parole Board for 22 years, gives me a keen insight relating to children’s issues.  This is a definite asset in making decisions in child custody, visitation and termination of parental rights/adoption matters coming before one on the Family Court bench.  Also, this experience will be invaluable in adjudicating and making appropriate dispositions in criminal cases.

49.
Personal References:


(a)
C. Lem Harper



6705 Skii Lane, Columbia, S.C. 29206  803-787-5448


(b)
James C. Leventis



4212 Trenholm Road, Columbia, S.C. 29206
  803-782-8889


(c)
William R. Bauer



1706 Crestwood Drive, Columbia, S.C. 29205  803-256-7314


(d)
Celeste T. Jones



2313 Lower Richland Blvd., Hopkins, S.C. 29061  803-783-4177


(e)
Barney Giese



1701 Main Street, Columbia, SC 29201
803-576-1802

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Stevens B. Elliott

September 22, 2004
THE CHAIRMAN:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service the bench.  Our inquiry has focused primarily on our nine evaluative criteria.  It has included a survey of the bench and the bar, a SLED and a FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your candidacy.  There are no witnesses present to testify.  Do you have a brief opening statement you would like to make?

MR. ELLIOTT:

I would just like to thank everyone for the opportunity to appear here today, and I would be glad to answer any questions about my qualifications.

THE CHAIRMAN:
Thank you, sir.  If you would, answer any questions Mr. Gentry might have for you.

MR. ELLIOTT:

Yes, sir.

MR. GENTRY:
Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Mr. Elliott has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional and statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement; and with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:
Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Family Court Judge

Full Name:

Stevens Bultman Elliott

Address:

320 Laurel Springs Road, Columbia, South Carolina 29206

Work Telephone:
(803) 254-7980

E‑Mail Address:
StevensElliott@Bellsouth.net

1.
Why do you want to serve as a Family Court Judge?

I have practiced law in the Family Court for almost twenty-three (23) years.  This experience, along with my thirty-two (32) years of marriage and raising three successful children, have made me keenly aware of the importance of the decisions that are made in the Family Court.  I know that the backbone of our society is the family, and I have contributed in my community with over twenty (years) in coaching youth baseball, participating in school organizations and representing juveniles in front of the Department of Youth Services and now the Juvenile Justice Parole Board since 1982.  Professionally, I have contributed to families by providing what I think is good counsel and good, honest representation to domestic clients at affordable fees.


With the aforementioned experience, I know I have something good to offer the Family Court.  I am committed to my children, other people’s children and the preservation of the family.  When it is inevitable that families break-up, the resolution of their difficulties should be achieved with dignity, fairness, compassion and good judgment.  I believe that I can do this honorably.

2.
Do you plan to serve your full term if elected?

Yes, I would serve a full term because I believe that a commitment is essential for continuity and credibility in the Family Court.

3.
Do you have any plans to return to private practice one day?

I will be fifty-two (52) years old in October of this year, and if the Lord is willing and I can still go, I intend to keep working in the area of the law in some capacity.  I would prefer to continue on the Court until I retire.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?

Yes.  I will be fifty-two years old on October 1st of this year.  I have lived in Richland County, South Carolina my whole life except for three years in the U.S. Army, and I have practiced law in the Family Courts of this State for almost twenty-three (23) years.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

By their very nature, ex parte communications have the appearance of impropriety.  The public and attorneys deserve to walk into a Courtroom feeling like they are standing on an equal footing with their adversaries.  Anything less undermines the credibility of the system and dignity of the judiciary.


I cannot envision circumstances in which either party to an action would participate in communications with the Judge about the merits of the case without the other party’s attorney, or in the case of a pro se party, the party himself being present.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I have been on the other side of cases with lawyer-legislators in the Family Court.  I have never felt that there was any bias for them just because they vote to elect the judges.  A recusal by a judge for this reason would basically prohibit lawyer-legislators from practicing in the Courts of this State.  I am a firm believer that all attorneys and parties should be treated the same, and that has been my experience in the Family Court in these situations.  I would proceed just like I would in any other case.  

I do believe, however, that an associate or prior law partner should be scheduled in front of another Judge.  This would not be a problem for me since I have never had an associate, and the only law partners I have had have been my two brothers.  My oldest brother, Robert is deceased, and my brother Tom Elliott, Jr. does practice in the Family Courts, but obviously, I would not, and should not, hear any of his cases anyway.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

If I disclosed something that had the appearance of bias and the motion was made for recusal, then that would indicate to me that either the lawyer making the motion or the party felt like there was a possibility that there would be bias.  Proceeding with the case would be a distraction to the lawyer and his client in the prosecution of the case.  Further, it would have been pointless in revealing the factor if I was going to disregard the result of such disclosure.  Again, it is important that lawyers and parties feel comfortable that fairness is being achieved.  I would recuse myself.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

I would handle the situation in the exact same way as in the previous answer.  If it were a matter that deserved or required disclosure on my part, then the response to a subsequent motion would be the same.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

I would refrain from accepting gifts from people that I had not already established a gift-giving/receiving relationship.  Naturally, those people would be subjects of disclosure and/or recusal already.  Regarding social hospitality, I would refrain from placing myself in a position that would have the appearance of impropriety as it related to my service on the Family Court.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I would inform the individual that I was aware of it, if it was from my own first-hand knowledge, and then I would request that the individual report the misconduct to the appropriate authority with written documentation confirming to me that it had been done.  If that were not done, then I would report it myself.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?

I would refrain from any political activity completely.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

I have drafted a great number of orders for the Family Court Judges in this State.  Certainly, I would not have time to draft them myself.  I would however draft the ones that I felt were more complex and needed special attention.  In other instances, I would request one of the attorneys to draft the order pursuant to my explicit instructions with his providing a copy to opposing counsel for his approval of the order prior to my review. If it met my requirements, I would sign it.  If there were some dispute as to the wording of the draft, I would confer with both attorneys to resolve the dispute.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?

I would use a “tickler” system similar to the one I use in my office.  I have always calendared deadlines on my personal calendar.  I would also use a computerized system that alerted me in advance of upcoming deadlines.  I think it is important that in giving instructions to the attorneys preparing documents for my review and signature that they be given specific instructions as to deadlines I would require.

15.
If elected, what specific actions or steps would you take to insure that guardians ad litem and other testifying professionals were adequately supervised by you during the pendency of a case?

This is an area that is particularly important to me in light of my experiences as a guardian ad litem and, of course, being the attorney in cases utilizing guardians.  I would ask for a written report from the guardians upon their initial contact with the parties and the child.  I would also impress upon the guardians that they were empowered with the ability to request a temporary or emergency hearing when one was needed if an existing order was no longer in the best interest of the child.  I would insist on periodic contact with the child.  Many times the child, the very person that the guardian is protecting, is left out of the equation due to the enormous amount of adversarial reports coming from the parties.  My instructions to the guardian would be explicit with regard to their contact with the child and the parties, requiring written reports on a periodic basis so that the case does not sit with stale information.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

Naturally, if a case is not appealed, it becomes the law of the case.  However, it is my opinion that the trial judge must follow the law that has already been decided by superior courts.  I do believe, however, that there is a wide discrepancy in how various Family Court Judges enforce orders of the Family Court.  I have seen parties virtually thumb their noses at orders and walk through contempt hearings unscathed.  This is something that a judge can do at his level in promoting the public policy of strict compliance with existing orders.  The law is available for the Judge to follow, but his failure to enforce it renders it superfluous.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I feel the area that I have the most expertise in is the area of Juvenile Justice.  As stated, I have represented numerous juveniles in the Courts and thousands of juveniles after their commitment into the juvenile justice system as a result of my 22 years of representing juveniles in front of the Juvenile Justice Parole Board.  I believe I can offer knowledge and perspective to existing Family Court Judges on the effect their respective findings and decisions have on the juvenile, post commitment.  The law gives the Family Court Judge the authority to commit the juvenile to the Department of Juvenile Justice either on a determinate sentence or an indeterminate sentence until the age of twenty-one (21) years of age.  Many times the Judge adds suggestions for treatment the child should receive, or the location of their impending commitment.  The Department of Juvenile Justice is the sole authority to determine treatment or the location of the juvenile after commitment. Further, the law is clear that the Juvenile Justice Parole Board is the sole authority to determine when they are released from custody.

The determinate sentences, 90 days or less, limit the stay and of course minimize the ability to treat or rehabilitate.  But the danger for the juvenile occurs when he pleads guilty to a charge and is committed on an indeterminate sentence with neither legal counsel nor the judge realizing the minimum and maximum guidelines established for that charge by the Juvenile Parole Board.  The Juvenile Justice Parole Board, by policy, sets minimum and maximum sentencing guidelines on juveniles that have committed specific crimes.  I would make it standard procedure to make all juvenile defendants aware of the guidelines applicable to his case and to encourage defense lawyers to research same before entering a plea.

18.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?

I do not think that serving as judge will strain my personal relationships.

19.
Would you give any special considerations to a pro se litigant in family court?

I would encourage pro se litigants to hire an attorney, especially if the case was going to be tried.  If a pro se litigant was capable and wanted to proceed, then I would show him/her the courtesy of acquainting him/her with the various rules and procedure to be followed; however, I would not offer advice or assist the litigant in the prosecution of the case.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

As stated, about 65% of my practice over the last 23 years has been in the Family Court.

Divorce and equitable distribution:
50%;

Child custody:

20%;

Adoption:

3%;

Abuse and neglect:
10%;

Juvenile cases:
10%.

25.
What do you feel is the appropriate demeanor for a judge?  I believe that a judge should exhibit dignity, humility, fairness, friendliness and firmness.   His demeanor should not inhibit attorneys and their clients from being comfortable in his courtroom.  He should be serious and focused on the case so that participants will feel they have received a fair trial.

26.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

I believe that a Family Court Judge represents the State of South Carolina all of the time, and his/her behavior, in and out of court, must reflect his/her worthiness to hold the office.

27.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

I don’t think anger is appropriate at any time.  Utilization of authority should be exercised in a judicious and dignified manner.  

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?  None.

29.
Have you sought or received the pledge of any legislator prior to this date?  No.

30.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

31.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
32.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

33.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Stevens B. Elliott

Sworn to before me this 22nd day of September 2004.

Notary Public for South Carolina
My commission expires:  March 12, 2011

MR. GENTRY:
Also included in the notebooks for your review is a copy of Mr. Elliott's personal experiences statement.  One final procedural matter--I'd note for the record that based on the testimony contained in Mr. Elliott's PDQ, which was introduced earlier into the record, he meets the statutory requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MR. GENTRY:

Q.
Mr. Elliott, will you please explain to the Commission why you seek to serve on the Family Court?

A.
Well, I've practiced law for 23 years in the Family Court.  Over -- approximately 60 percent of my practice has been in the Family Court.  I've had 22 years of experience in representing juveniles and from the Department of Youth Services and now the Department of Juvenile Justice Parole Board.  I've represented thousands of young juveniles in front of that board.  Personally, of course, I've been married 32 years and I've raised three children, who are all in college or law school or college presently.  And I realize the awesome power of a Family Court Judge and the decisions they make concerning people's children, the estates they've accumulated, and, of course, all the personal matters or problems they have between each other.  And I take that very seriously.  I've taken my marriage seriously and I've taken my raising children seriously, and I feel that I have something to offer.  I was married at a very young.  I was 19 years old when I married.  My wife and I've been married -- I'm 52 now, and I think I have a perspective on a young marriage, a marriage that's lasted a significant amount of time, and certainly marital contributions and the importance of raising children.  So based on that, I think I have a wealth of experience, and I have a wealth of experience professionally.  And in the area of juvenile justice, I think I have a tremendous amount of experience in that area, and I think I have something to offer.  If this Commission sees fit to nominate me, I would not disappoint them whatsoever.

Q.
You mentioned your legal professional experience.  How do you believe that experience will help you serve as an effective Family Court Judge?

A.
Well, I think, first of all, as a lawyer appearing in front of judges, one of the things you think about is how much experience the judge you're appearing in front of has, and do they have experience being on this side of the table.  And I think that the people in the Bar know that the amount of experience, particularly cases -- I've had divorce cases, of course, abuse cases, domestic abuse cases, child abuse cases. I've done adoptions.  I've done numerous juvenile prosecutions, defense prosecutions.  So they know that I've been out there in the vineyard, so to speak, doing what they're doing.  So I think that that experience in the type of relationship that I do have with the Richland County and Kershaw Bar is something that would be respected if I were put on the bench.  So I think that the type of experience I have is all-encompassing, and I think it would be respected if I were put on the bench.

Q.
Do you believe there are any additional steps you need to take to prepare yourself to serve as a Family Court judge?

A.
I don't think there's any question.  Even though I've tried many, many cases in Family Court and have probably been exposed to every different kind of surprise and situation that you can be exposed to, certainly.  I think that having more of an intimate knowledge with the case law that's coming out, I think you would have more time to do that, hopefully.  I would certainly expect to get as much experience and knowledge I could from other judges that are serving or have served, and I would hope that I would do as much investigation as I possibly could really relying on people who have been there more than anything else.  And of course, I would stay abreast of the law.

Q.
You mentioned serving Family Court judges or former serving judges.  Is there a particular judge you would emulate on the bench; and if so, explain why?

A.
Well, the judge that has caused this vacancy is an outstanding one to emulate, Judge Bruce Williams. I knew him before he was a judge, and of course I knew him the entire time and practiced in front of him.  We have wonderful judges.  I don't mean to say that all of our judges in Richland and Kershaw Counties are not excellent.  I'm very proud of them and am glad to serve in front of them.  But if I had to pick one, Judge Bruce Williams was outstanding, just in every way.  And I think he gave of himself 150 percent, and if I could be as near like him -- close to as much like him as 100 percent, I would be very happy with my performance.

Q.
What exactly, if given the opportunity, would you like your legacy to be as a Family Court Judge?

A.
Well, I think more than anything else, I would want to be respected, and I would want people to feel like I was evenhanded and fair, and very objective in the performance of my duties, punctual, and take my job extremely serious.  I think professionalism more than anything else.  I think, too, having a good rapport with the attorneys involved in the cases that are in front of you.  Usually you have a lot of the same attorneys in front of you on a weekly or monthly basis in the Bar that do mostly Family Court work.  And I think having a good rapport with them, professional rapport, is very important.  But I think that that, of course, should remain professional and I think they should give you -- you should earn their respect, and that's what I try to do.

Q.
You mentioned about the rapport of the lawyers.  What do you believe is the appropriate demeanor for a Family Court Judge or a judge in any case?

A.
Well, I think that a Family Court Judge, first of all, should make the litigants, when they come into the courtroom, feel comfortable.  I think it should be a very serious atmosphere, and I think that the importance of it should not be diminished.  But I think that the people coming in, including the lawyers, should be comfortable in prosecuting the case that they're there for.  I don't think a Family Court Judge should ever show any anger.  I think a Family Court Judge should be as professional as they possibly can because, here again, you're dealing with people -- not only people's personal problems that they have, but you're dealing with their family and their family members and the things that their family has accumulated.  So it's particularly sensitive.  And I think that those people that come into Family Court should feel like that they're getting as fair and as objective decisionmaking as they can possibly get, the atmosphere should be one -- should be a pleasant one and should not be tense, and it should not be -- they shouldn't feel like the attorney is being prejudiced in any way by the demeanor of the judge.  And I think that's real important, at least it has been for me practicing law.  I like to feel comfortable and I like to feel like I'm getting a fair shake and let the facts fall where they may.  Then I feel like the system has done its job.

Q.
Do you plan to serve the full term if elected as Family Court Judge?

A.
Absolutely.

Q.
Your application materials indicated in the early to mid 1980s you were sued, along with a business partner, in a foreclosure on a land investment.  Can you explain the nature of this lawsuit and the disposition?

A.
Well, that was a business arrangement with my two older brothers, who were practicing law at the time. I had gotten out of law school in 1981 and passed the bar, and I was practicing with them at the time.  And they, along with my father, had a business land deal that I was fortunate enough to get involved with.  But anyway, the -- there was a foreclosure on the land.  We had a number of business partners, and the land was eventually sold.  And actually there was a positive result from it.  But that was a lawsuit that I was involved in, so I put it down.  But there was no negative feedback or anything on my behalf.

Q.
In 1985 the Federal Government filed a tax lien against you.  Can you explain the nature of this lien?

A.
I sure can.  I practiced law with my two brothers for about three and a half years.  The first year that I practiced law on my own was 1985, which was the year that I had a tax lien put against me.  That came as a result of my not being able to understand how to manage the tax situation as a lawyer practicing as a sole practitioner.  I've been practicing by myself since 1985.  So you can see that first year was a pretty good learning experience as to what I should do with regard to maintaining a tax account and keeping my taxes current.  So after that experience, of course it was paid.  And after that experience, I've been able to manage that quite well.

Q.
You mentioned in your application materials that you've had two grievances filed against you.  Can you explain the nature of those grievances and their disposition?

A.
Well, I hadn't been practicing law but a couple years, and I was appointed to represent a man in prison in Georgia that his property was being foreclosed upon.  I represented him to the best of my ability, and then after the foreclosure had taken place, he filed a grievance against me and a number of other people that were involved in the foreclosure, angry about it having happened.  But it was summarily dismissed at the initial response stage.

THE CHAIRMAN:
Excuse me.  How were you appointed to represent somebody in a foreclosure?

MR. ELLIOTT:

Well, I was appointed to be Guardian ad Litem for the gentleman in jail.  And he filed a grievance against everybody that brought about the foreclosure.  The other one was from a Family Court case.  The young man filed a grievance against me and my older brother, who was helping me in the case, and he was more or less angry about the decision that the Family Court Judge made.  We filed a response, and it was summarily dismissed at the first response stage.  Other than that, I haven't had any complaints, and I've had no disciplinary actions taken against me in 23 years.

BY MR. GENTRY:

Q.
I have a few other housekeeping questions.  Have you sought or received a pledge of any legislature prior to this date?

A.
Absolutely not.

Q.
Have you sought or have you been offered a conditional pledge of support by any legislator pending the outcome of this screening?

A.
No, sir.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
No, sir.

Q.
Have you contacted any members of this Commission?

A.
No, sir.

Q.
Do you understand the 48-hour rule; and if so, would you please explain your understanding to the Commission?

A.
As I understand the 48-hour rule, when this Commission determines the three individuals to be reported out to actually be nominated and run for the Family Court Judge seat, that once that report is issued, I understand that the three nominees cannot seek any type of commitments or ask for votes from any of the legislators until 48 hours have passed.

MR. GENTRY:
Thank you for answering my questions, Mr. Elliott.  I would note that the Midlands Citizens Committee found Mr. Elliott to be a qualified candidate.  The Committee approves of his candidacy for the Family Court bench.  Mr. Chairman, I would ask that the Citizens Committee report be entered into the record.

THE CHAIRMAN:
Without objection.

MR. GENTRY:
I would just note for the record that any concerns raised during the investigation regarding Mr. Elliott were incorporated into his questioning today.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:
Does any member of the Commission have any questions for Mr. Elliott?  Thank you, Mr. Elliott.  We appreciate your willingness to appear before us today and seek a position with the Family Court. You've eloquently stated the 48-hour rule.  We appreciate your being here and hope you have a safe trip back home.

MR. ELLIOTT:

Thank you.  I appreciate the opportunity to appear.

THE CHAIRMAN:
Thank you, sir.

MS. SHULER:

Mr. Chairman, we are going to pass out the list of candidates so that you can make comments.

THE CHAIRMAN:
Next we will have the Honorable Steven D. Dennis.  Good morning.

JUDGE DENNIS:
Good morning.

THE CHAIRMAN:
How are you doing?

JUDGE DENNIS:
Doing fine.  It's a pleasure to be here.

THE CHAIRMAN:
We have before us this morning Municipal Court Judge Steven D. Dennis, who seeks a position for the Family Court, Fifth Judicial Circuit, Seat Number One, one of nine.  If you would, sir, please raise your right hand to be sworn.

(JUDGE DENNIS WAS SWORN.)

THE CHAIRMAN:
Thank you, sir.  Have you had an opportunity to review your Personal Data Questionnaire?

JUDGE DENNIS:
I have.

THE CHAIRMAN:
Is it correct?

JUDGE DENNIS:
It is.

THE CHAIRMAN:
Do you object to our making that document a part of your sworn testimony?

JUDGE DENNIS:
No, sir.

THE CHAIRMAN:
It will be done so at this point in the transcript.

Amended PERSONAL DATA QUESTIONNAIRE

Fifth Judicial Circuit Family Court, Seat 1

1.
NAME:



Mr. Steven Douglas Dennis


BUSINESS ADDRESS: 
P.O. Box 11006 Columbia, South Carolina 29211


E-MAIL ADDRESS: 

Judge3333@aol.com


TELEPHONE NUMBER:
(office): (803) 765-2968

2.
Date and Place of Birth: November 11, 1948, Columbia, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Divorced


I was divorced in April of 1993, in the Richland County Family Court.  The grounds were one year’s separation and my ex-wife, Mariellen T. Dennis, was the moving party.


Two children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.

I served as a Cadet at the United States Coast Guard Academy from June 1967-October 1967 and was Honorably Discharged.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


United States Coast Guard Academy, 1967, transfer


Erskine College, 1967-1969, transfer


University of South Carolina, 1969-1971, B.S. Mathematics


University of South Carolina School of Law, 1972-1975, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1975

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


(a)
Member of Euphemian Literary Society at Erskine College 1967-1969;


(b) 
Chairman Human Rights Society at Erskine College 1965-1969;


(c)
Member of Lambda Chi Alpha Fraternity at University of South Carolina 1969-1971.

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
2004 Advanced Evidence – American Academy of Judicial Education, 28 hours;


(b)
2002 A Judge’s Philosophy of the Law – Harvard University, 28 hours;


(b)
2001 Criminal Trial Skills – American Academy of Judicial Education, 28 hours;

(c)
For the preceding ten years I have averaged at least 25 hours of continuing legal and/or judicial education.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


(a)
Panel member for “Ethics for Arbitrators and Mediators” sponsored by the South Carolina Bar;


(b)
Taught the Prosecution Clinic at USC School of Law for several semesters;


(c)
Taught Criminal Procedure at the USC College of Criminal Justice;


(d)
Taught Business Law at Columbia Junior College.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, November 11, 1975;


United States District Court for South Carolina, February 10, 1976;


United States Fourth Circuit Court of Appeals, September 24, 1980;


United States Supreme Court, January 7, 1985.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1975-1978
Assistant Solicitor Fifth Judicial Circuit



Prosecuted and prepared criminal cases.

1979-1980
Associate with Holler, Gregory and McKellar


General practice of law including trials in all courts.


1990-Present
Part-time Municipal Judge for the City of Columbia.


1981-1990
Partner in Holler, Dennis and Olive




General Practice of Law.


1990-1995
Sole Practitioner – Law Offices of Steven D. Dennis



General Practice of Law.


1996-Present
Partner, Holler, Dennis, Corbett, Ormond, Plante & Garner – General Practice of Law.


2004-Present
Chief Administrative Judge for City of Columbia Municipal Court.


My experience in Family Court began before I even graduated from law school.  I participated in the prosecution clinic while at law school.  Thereafter, my first legal employment was at the Richland County Solicitor’s Office beginning in November of 1975.  In addition to appearing in General Sessions Court, we had duties in the Family Court including prosecution of juvenile cases and, at the time, enforcement of out of state child support obligations.  I had the good fortune to appear in front of The Honorable J. McNary Spigner and the Honorable Harold Boulware for three years during this time and learned a great deal from them.


I was fortunate enough to teach the prosecution clinic for several semesters during the 1970s while still employed at the Richland County Solicitor’s Office and therefore appeared in the Family Court virtually every day on juvenile matters.


Over the last twenty-six years of private practice (after three years as an Assistant Solicitor) I have represented literally hundreds of people in divorce and equitable division cases.  Child custody and visitation were often ancillary issues in those cases.  Like many Family Court practitioners, I have represented litigants in cases of divorce and equitable division of all types including where there was grievous fault all the way to no fault at all and from people with millions of dollars of assets to people on the verge of bankruptcy because of their indebtedness.  I have had the opportunity to represent both wives and husbands, old and young, people of all races and creeds, together with people with all religious backgrounds and philosophical outlooks on the world and Family Court in general.  While the law that applies to each of these cases may be the same, each person’s case has been different and each person has responded to the situation differently based on their own emotional make-up and view of the world.  


It has only been recently that I got involved in adoption cases.  My experience here is fairly limited, having conducted only four or five adoptions in the last four or five years.  


In abuse and neglect cases I have been retained in numerous cases, have prosecuted them on behalf of the Solicitor’s office, and have been Court appointed both as representative of the accused and as Guardian ad litem for the alleged victim on numerous occasions.


Likewise, I have both prosecuted juveniles in Family Court.  I believe that I have extensive experience in the juvenile justice area.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  BV

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

20;


(b)
state:

250.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

40%;


(b)
criminal:
5%;


(c)
domestic:
55%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

60%;


(b)
non-jury:
40%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
United States v. Egbert Richardson, 939 F.2d 135 (4th Cir. 1991).  This appeal limits the Government’s ability to include relevant conduct of subsequent acts to the weight of drugs to be included at sentencing;

(b)
State v. Ballard.  Criminal sexual conduct trial in December 2001in Richland County General Sessions Court;


(c)
United States v. Gladys Vasquez Alvarez.  Drug conspiracy and money laundering trial in U.S. District Court – very complex, lengthy trial;


(d)
State v. Danny Lail.  Defended multiple murderer and through legal research convinced the state that the death penalty could not legally be applied.


(e)
State v. Michael Robinson.  By use of eye witness identification experts saved Mr. Robinson from a conviction on a charge of armed robbery.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. 


(a)
Davie v. Atkinson, 313 S.E.2d 648 (1984) 


(b)
Davie v. Atkinson, 352 S.E.2d 517 (1987).  This case went up on appeal twice in a dispute over hundreds of acres of land that had been taken by fraud in 1921; obviously, issues such as the statute of limitations and the “dead man” statute were significant to this case

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


(a)
United States v. Egbert Richardson, 939 F.2d 135 (4th Cir. 1991). Our office building burned a couple of years ago and all of our old files were damaged to the point of having to be discarded, so I do not have any briefs available.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Municipal Judge for the City of Columbia 1990-Present, Chief Administrative Judge, July 1, 2004, to present: appointed by Columbia City Council.  Misdemeanor criminal jurisdiction up to $500.00 and/or 30 days (with minor exceptions)

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


We are not a court of record and do not normally prepare written orders.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


1990-Present – Part-time Municipal Judge for City of Columbia;


2004-Present – Chief Administrative Judge for City of Columbia.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


Family Court Judge 1994


Circuit Court Judge 2002

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


I taught high school in the school year 1971-1972.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


95-CP-40-2451 The Home Ins. Co. v. J. Ed Holler, et al. (the firm).  This was a malpractice suit against the firm.  I was not personally involved.


95-CP-40-4084 Tammy Lee Bryson v. Steven D. Dennis as PR for Estate of Telly Blackwell.  I was acting in the capacity of personal representative only.


92-DR-40-3037 Mariellen Dennis v. Steven D. Dennis. This was my divorce.


92-CP-40-3248 Tracie L. Kussro v. Steven D. Dennis as PR for Telly Blackwell.  I was acting in the capacity of personal representative.


96-CP-40-2536 Willshire Credit Corp. as Successor to First South Savings Bank v. Ruthie G. Tyler, S.C. Department of Revenue, Mary E. Mouzon, and Steven D. Dennis.  I was named as a party Defendant to clear a title because I was a creditor.


95-CP-40-2431 State Street Bank as a Trust Company v. The Wallace Partnership et al. This was a foreclosure action on a piece of property that I owned as a partner.


97-CP-40-3036 L.B. Hilton vs. Ruthie G. Tyler et al. I was named as a party Defendant to clear a title because I was a creditor.


97-CP-40-2011 Federal Financial Company v. The Wallace Partnership, et al.  This was a foreclosure action on a piece of property that I owned as a partner.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  None.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the judicial Merit Selection Commission about your candidacy or intention to become a candidate?  
No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar 1975;


(b)
South Carolina Trial Lawyers Association;


(c)
National Judges Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  None.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

49.
Personal References:


(a)
Richard Layman



2006 Sumter Street, Columbia, S.C. 29201  803-771-4642


(b)
Ed Powell



2712 Middleburg Dr., Ste. 206, Columbia, S.C. 29204  803-929-0100


(c)
William Smith



420 Hampton Creek Ct., Columbia, S.C. 29209


(d)
John Mobley



1331 Richland Street, Columbia, S.C.
  803-933-0010


(e)
Dr. James Buggy



4833 Circle Dr., Columbia, S.C. 29206  803-787-0617 

(f)
Roger Whaley, Carolina National Bank


1350 Main Street, Columbia, South Carolina 29201  803-779-0411 

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Steven D. Dennis
September 21, 2004

THE CHAIRMAN:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria, which include a survey of the bench and the bar, a SLED and a FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appeared, a study of any previous screenings, and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  Do you have a brief opening statement you would like to make today?

JUDGE DENNIS:
If you would allow me to, yes.

THE CHAIRMAN:
Yes, sir.  Go ahead.

JUDGE DENNIS:
Of course, I've been practicing law for almost 30 years, and I've spent the entire 30 years trying cases as a lawyer in the courtroom.  And I've spent 14 and a half years as a municipal judge, and I'm now the Chief Administrative Judge for the City of Columbia.  Ever since I started practicing, it's been my desire to be a trial judge.  Not an appellate, not an administrative law judge, but a trial judge.  I've enjoyed trying cases.  I enjoy the give and take.  I enjoy being in the courtroom.  I've spent so long doing it, I guess it's like second nature to me.  I have sought judicial posts in the past.  Probably '94, I ran for Family Court Judge.  The Honorable Donna Strom was elected on that occasion.  And I sought a Circuit Court Judge position approximately two or three years ago when the Honorable Reggie Lloyd was elected.  I'm getting sort of old.  I'm not sure how many more times I can do this.  But I really would -- it's been my desire for many, many, many years.  And I intend to run as hard as I can.  I think I'm qualified.  But I think I'm up against a lot of good people.  We all know each other, everybody that's running for this position.  I don't envy you folks having to narrow it or the legislature having to pick, because there are some good people in here. I know I will do a good job.  I've done a good job for 14 and a half years for the City of Columbia.  I can handle the courtroom.  I know the law.  I can handle people.  I will work very hard.  In 14 and a half years I've missed one day of court, and that's because I broke my foot on a Sunday, and on Monday morning the doctor called and said he could see me.  I was actually in my car on the way to court when he called.  The people will get their money's worth out of me.  I will show up on time.  I will work.  I will give you a full day's work.  I may make some court reporters mad because I might work too hard.  But it's a job that I owe to the people if I get that position.  It's not my job; it's their job.  And I owe it to them to do that.  People don't need to be waiting in the hallway or have their cases delayed for months or anything else.  I owe them my best effort and they will get it.

THE CHAIRMAN:
Thank you, Judge Dennis.  At this time, answer any questions Ms. Shuler might have for you.

MS. SHULER:

Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Judge Dennis has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with that statement; and with the Commission's approval, I would ask that those questions be waived in the public hearing today.

THE CHAIRMAN:
Without objection.

MS. SHULER:

I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:
Without objection.

Sworn Statement to be Included in Transcript of Public Hearings

Family Court

Full Name: 

Steven Douglas Dennis

Address:

450 Hampton Creek Court, Columbia, South Carolina 29209

Work Telephone:
(803) 765-2968

E‑Mail Address:
Judge3333@aol.com

1.
Why do you want to serve as a Family Court Judge?


I have spent my professional life as a trial lawyer and I believe I am prepared to serve with distinction in this capacity.  I have been a municipal judge for fourteen years and I believe I have a talent for being a trial judge.  I therefore have a chance to serve the interests of justice with my knowledge, experience, dedication, hard work and legal talent and skills.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

Ex Parte communications are improper for at least two reasons.  First of all, they are prohibited by the Canon of Judicial Ethics and secondly, even if a judge has the ability to abuse his mind of the communication and actually hold the hearing under completely fair circumstances, one or more of the parties will likely not be able to get it out of their mind that such a communication took place and that party will believe the ultimate result of the trial was tainted.  Confidence in the Court system, especially where the judge is the finder of fact as a Family Court Judge is, must be maintained at all costs.  Even appearing to be too friendly to one attorney or one litigant can be misinterpreted by the other side.  Not only should ex parte communications be completely avoided, any activity that would leave one side to believe that the other side is being favored or is better liked or respected should also be avoided.  I have been a municipal judge for over fourteen years and, much like a Family Court Judge, generally act as both judge and fact finder.  I have had much experience in seeing to it that both sides believe they are being treated fairly while, in fact, they are being treated fairly.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

A Judge owes a duty to all people present in the courtroom or otherwise involved in the litigation to disclose not only any conflicts that would require recusal, but also to disclose any potential conflicts for any situations that might appear to create an impropriety.  Therefore, if any former associates or law partners were to be involved in litigation before, I would immediately divulge this to the opposing side and give them every opportunity to indicate whether they wished for me to recuse myself.  The least inclination towards recusal would result in my removing myself without any reluctance whatsoever.  If, after full and complete disclosure and a finding that the opposing side had fully considered the situation, had time to discuss, had the advice of counsel, and still categorically wanted me to proceed, I believe that I could proceed in good faith.  Lawyer legislators present a unique challenge.  All judges in this state are elected by the legislature and many legislators are practicing attorneys.  At some point, these legislators must have the ability to present their cases and to represent their clients.  However, if the opposing side had any qualms about my proceeding, I would inquire into the matter further and question whether any judge in this state could so proceed and whether there was another judge they felt might be particularly good in their particular case and, if it would be reasonable and fair to all involved, at that point, I would recuse myself.  Otherwise, cases must be heard and I would be inclined to go forward if the only objection were a general one as to the relationship between myself and the lawyer/legislator.  In fact, my son works very closely with at least one legislator and since he is my son’s boss, I certainly would not allow him to appear in front of me.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

In fact, as a Municipal Judge for the City of Columbia for fourteen years, I have been faced with the exact situation presented in this question.  I know myself pretty well and I know that I can be impartial even where someone else might think there would be a relationship that would create a bias.  However, where one party specifically requests a recusal, and where there is an appearance of impropriety, I would recuse myself.  Again, the appearance of fairness is important to the system.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

Again, it is my belief that an appearance of impropriety followed by a Motion to Recuse by a party who perceives that there is a bias in the system should lead to the judge’s recusal in almost every situation.  Every party deserves to the leave the courtroom believing that they have been treated completely fairly by everyone involved.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

As to the acceptance of gifts, this seems simple.  That is, no gifts of any kind would be accepted.  However, I do believe that judges have private lives and may on occasion receive social hospitality from members of the Bar so long as the hospitality includes only modest or moderate outlay of funds and others are involved also.  In other words, I certainly would not accept an all-expenses-paid fishing trip to Alaska with an attorney who appeared before me; however, I would not feel uncomfortable attending a cocktail party at his or her house assuming that there were numerous people invited and it was merely a social occasion.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I think the first step for any judge who becomes aware of misconduct is to speak with the attorney or judge about the matter in an effort to find a complete understanding of the facts and circumstances involved.  Sometimes it appears from one point of view that something improper has happened when, in fact a fuller view of the facts and circumstances reveal that no violation has actually occurred.  Assuming that it appears a violation has occurred after obtaining all of the facts, I would encourage the attorney or judge to self-report.  If they did not do so, it would be my duty to report them.  

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  I am not currently so affiliated.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  None at this time.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

I would like to be able to say that I would draft each and every one of my Orders myself; however, I don’t think that a judge holding court eight, nine or even ten hours a day, five days a week can reasonably expect to have time to do that.  On the other hand, I would not sign Orders submitted by attorneys without careful and extensive review.  We all know from our experience in Family Court that some attorneys attempt to “load up” the Order with negative materials against the other side.  These sorts of references would never be allowed.  I have had over twenty-five years of experience in preparing Orders for the Family Court and I think other attorneys with whom I have dealt will tell you that I prepare straightforward Orders that accurately reflect the facts necessary for the Court’s findings without undue vituperation.  I would insist on such Orders in my Court.  After all, the Order bears the judge’s signature, not the signature of the lawyer who prepared it.  It must represent the Court’s judgment and findings and is not meant to be a partisan document, but a legal one affecting the rights of the parties.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?

Judges have a duty to be on time and to meet all appropriate deadlines.  First of all, it has been my experience that the sooner you are able to get to a matter the better the recollection is and the better decisions you can make.  Therefore, it would be my practice, as it is in the Municipal Court, to go ahead and make rulings reasonably soon after the case has been ended.  After that, a tickler system must be used in order to make sure that all appropriate documents are being received, reviewed, revised, signed, and filed within deadlines.

15.
If elected, what specific actions or steps would you take to insure that guardians ad litem and other testifying professionals were adequately supervised by you during the pendency of a case?

I think it is reasonable for a judge to set out a Scheduling Order in which certain tasks must be performed within a certain length of time.  This applies to accountants, guardians, psychologists, and other professionals that are utilized in the Family Courts.  I also think it is appropriate that interim reports from a guardian may be submitted to all parties with an affidavit of service sent to the Court so that the Court can be certain that the guardian is continuously involved with the child or children.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

The answer to this question, of course, depends on the definition of “judicial activism.”  Whatever the definition, however, my beliefs are that laws are for the legislature to make.  I have frequently enforced laws in the City of Columbia as a Municipal Judge over the last fourteen years that I had some question with or some disagreement with; however, where the law is constitutional and applies to the situation at hand, my duty is to apply the law and not to interpret it or remake it.  On the other hand, I have also seen many situations that were apparently not contemplated by the legislature when the laws were drafted.  No legislature, no matter how talented and hardworking, can foresee every eventuality when drafting legislation.  Therefore, in unusual circumstances, judges may be called upon to determine whether public policy would require a particular piece of legislation to apply to such a situation.  In those grey areas where the law does not speak directly to the situation at hand I believe that a judge may use “public policy,” common sense, and judicial discretion to determine how the matter is to proceed.  These instances are rare; however, a blind obedience to written law that obviously was not meant to apply to a particular unusual situation does not foster respect for law nor justice for our citizens.  As the old saying goes, “The law is a fine servant, but a poor master.”  

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

In my opinion, the first and foremost thing a judge can do to help foster improvement in the legal system is to improve himself or herself in the skills, techniques, and knowledge necessary to administer justice during the course of presiding as judge.  I have taken advantage of an opportunity to attend a one-week judicial seminar every year (except one when I was too busy) since 1990.  I have met and talked with judges from all over this country concerning their court systems, their techniques in court, and their method of handling various problems.  I believe that I have valuable experience that will make me a much better judge than those who have not had that opportunity.  As far as undertaking activities outside of the courtroom, I would always make myself available to assist at seminars or lectures where I thought it might be beneficial; however, I think judges need to be very, very careful about when and where they speak, what subjects they speak about, and what they have to say about those subjects so as to avoid expressing any particular position or any other belief that might lead to someone questioning their objectivity.

18.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?

I am divorced and my children are all grown and self-supporting.  Other than my cat, I don’t need to worry about what is going to happen when I am holding court, out of town, or delayed late at the office because of a late trial or any other situation.  One of my sons is an attorney and understands the pressures involved in being an attorney and, since I have been a judge for fourteen years, I believe that both of my children understand what it is like to have a parent that is a judge.  I do not believe that these issues will present any problem to me.

19.
Would you give any special considerations to a pro se litigant in family court?

A pro se litigant has the exact same rights, responsibilities and duties as any other litigant in Family Court.  A judge is not allowed to make rulings for or against a pro se litigant simply because they do not have an attorney.  On the other hand, just as I think a judge should be a bit more patient perhaps with a new or young attorney than they would be with an experienced litigator, I believe that it is appropriate to be more patient and understanding of a pro se litigant as they go through the process.  A judge’s rulings would be exactly the same, but the pro se litigant might be given more opportunity to express themselves completely and to understand the procedures that they find themselves involved in.  Again, I have had fourteen years of experience in the Columbia City Municipal Court dealing with pro se litigants and believe that I could handle this situation as well as anyone.  

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

These situations seldom arise in Family Court, although occasionally such a situation might present itself.  A decision would have to be made on a case-by-case basis after examining all of the facts and circumstances involved.  If one of my children owned 100 shares of Wal Mart stock and a juvenile were charged with shoplifting at Wal Mart and it appeared that if the juvenile were turned loose he may be interested in suing Wal Mart for false arrest or false imprisonment, certainly I believe that I could go ahead and hear the case without any problem.  On the other hand, if one of my children or one of my parents were part owners in a piece of real or personal property that had been vandalized or otherwise damaged by a juvenile and the case came before me, I believe that I should recuse myself.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?

Yes, and I always exceed the requirements.

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

Divorce and equitable distribution:  25%

Child custody:  15%

Adoption:  3%

Abuse and neglect:  3%

Juvenile cases:  10%

25.
What do you feel is the appropriate demeanor for a judge?

A judge should at all times treat all parties, witnesses, court personnel and employees, and attorneys with due respect and courtesy.  On the other hand, there are times and occasions when the judge must assert control over the courtroom.  This does not mean that the judge should shout, call people names, use a rude tone of voice or rude language, but it does mean that a judge is entitled, under appropriate circumstances, to insist that certain behavior be adhered to by all involved.  Again, I have had over fourteen years of experience in the Columbia Municipal Court of conducting thousands of bench trials and hundreds of jury trials.  I believe that the attorneys and other individuals in my courtroom will tell you that I have maintained an appropriate, dignified, and controlled demeanor for that entire period of time.  In Family Court, litigants are often extremely nervous and apprehensive because of the nature of the matter being heard.  In Family Court, however, most people have simply found themselves a victim of circumstances and are trying to resolve it the best way they can.  A bit of understanding and patience along with a demeanor that reflects a bit of empathy can go a long way towards calming them and making them have more confidence in the system.

26.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

These rules should apply seven days a week, twenty-four hours a day and I think by and large they do.  I can’t say that I have been angry or frustrated in the last fourteen years with people or events that occurred in my everyday life; but I can say that I have not conducted myself in public in any way that would reflect poorly upon my current judicial position.

27.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

Anger with anyone, including a member of the public, an attorney, or a pro se litigant is not appropriate.  Even if a witness or litigant is discovered to be lying to the Court or deceiving the Court or trying to perpetrate a fraud upon the Court, the judge must maintain a demeanor that is dignified.  That does not mean that the judge may not speak bluntly with the individual involved, but anger is not an appropriate way to deal with these problems.  Straight forward language and appropriate rulings can communicate to anyone in the courtroom who is acting inappropriately the judge’s displeasure without the necessity of anger.  In the fourteen years that I have been a Columbia City Municipal Judge I have dealt with pro se litigants, including some of the most troublesome ones that can be imagined, often on a repeat basis, and have never once spoken a word of anger.

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?  None.

29.
Have you sought or received the pledge of any legislator prior to this date?  No.

30.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

31.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

32.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

33.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Steven D. Dennis

Sworn to before me this 21st day of September 2004

Notary Public for South Carolina
My commission expires: 5/23/2013

MS. SHULER:

Also included in your notebooks for you to review is a copy of the candidate's personal experiences statement.  One final procedural matter.  I'd note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, that Judge Dennis meets the requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MS. SHULER:

Q.
Judge Dennis, in your opening statement, you discussed that you have previously run for a Family Court seat and a Circuit Court seat, most recently for Circuit Court.  Why do you now want to serve on the Family Court rather than Circuit Court?

A.
I think the Family Court is a very important Court in this state.  I remember practicing in front of Judge J. McNary Spigner, who I believe was the first Family Court Judge in this state when it was initially instituted.  I think you can make more of a difference to the public and in peoples' lives.  What I do as a city judge, of course, is generally to act as the judge and the jury.  We have jury trials, of course, but 90 to 95 percent of the people elect to have bench trials.  So it's very similar to what I'm doing now.  I hear the facts, I find the facts, I make decisions and I apply the law.  I think my experience is more suited to the Family Court, and I do think I can make a bigger difference in the Family Court than I could in the Circuit Court.  That's why I'm seeking a Family Court Judgeship.

Q.
In terms of your experience, since your last screening, your percentage of cases have really changed. In your current application you reflected 40 percent civil cases, previously it was 50 percent.  Five percent, previously 30 percent criminal cases, and 55 percent now, which was previously 20 percent domestic cases.  Can you explain how your practice has changed in the past two years?

A.
Sure.  I probably have at any given time about 80 or 90 open files, and it depends on what sorts of cases I've got as to what sorts of cases I take.  I have recently had a fairly well -- well, a very large tort case that got settled.  It took a great deal of my time and a great deal of my resources.  Even though I'm in a partnership, we're basically self-employed.  We don't share fees, just expenses.  My cases are my cases and I work on them.  I had a wrongful death, along with three or four other traumatic catastrophic injuries in one case.  I basically stopped taking Family Court cases so that I could devote time to that case.  That case has been resolved about nine months ago.  Now that it's gone, I've started accepting more Family Court cases.  If you were to ask me again in a year, assuming I'm still in private practice, it would change again.  It constantly changes and always has.

Q.
What Family Court experience do you bring that would help you to be an effective Family Court Judge?  What type of Family Court cases have you handled and practiced?

A.
Going all the way back to law school, I took the prosecution clinic, which requires you to go to the Family Court and to prosecute juvenile cases.  When I was at the solicitor's office, I was asked and chose to teach the prosecution clinic at the law school.  And to be honest with you, I don't remember if it was two or three semesters I did that.  It was at least twice.  May have been three.  I'm just not sure.  Again, that was in the Family Court dealing with juveniles.  When I was at the solicitor's office, the solicitor actually had the duty -- he no longer does statutorily, but he did back then -- of prosecuting out-of-state child support cases under URESA.  When the person who owed the child support in South Carolina, the applicant was in another state, they would file the application.  So I was assigned to do that for a period of time, and I did that on a daily basis for a period of time.  Then when I got into private practice -- it seems that most lawyers are not too interested in Family Court cases, so it's pretty easy to get referrals in that area.  So when I started, I had a lot of Family Court cases and started that.  I would also like to add one more time that I do think what I do as a judge now, where I find the facts and the law, very similar to what a Family Court judge does, and I've had 14 and a half years' experience doing that approximately twice a week.

Q.
Are there any areas of family law that you would need to additionally prepare for, and how would you go about that additional preparation?

A.
If there's anything done in Family Court that I haven't done, I don't know what it is.  I've had extensive experience in the juvenile area, obviously divorces, child support, adoptions, abuse and neglect cases.  I've been on both sides of those.  I've worked both for the prosecution and for the defense on those.  Name change, custody, contempt.  I can't think of anything in Family Court that I've not done.

Q.
What would you like your legacy to be as a judge on the Family Court?

A.
You know, I think the best thing that can be said about you -- and I hope somebody might feel this way about me at the City Court too one day -- is that you showed up and did your job the best you possibly could every single day like a professional, and at the end that you cared about the job, you cared about the results, and you cared about the people.  I don't think any trial judge is going to get the sort of reputation that the Appellate Court Judges do, who write a landmark case that changes the law, watershed event, that sort of thing.  These are not watershed events to the public, but they are to the individuals involved.  I would just like for every individual that ever appeared in front of me to think that I was fair, I gave them a fair hearing, I gave them my best, and that they respect me and respect the position when it's all over with.  I don't expect anybody to write an editorial about me when I'm retired, but I hope there's some good feelings to speak of.

Q.
Is there any Family Court Judge you would emulate on the bench; and if so, explain why?

A.
There are a bunch.  Going all the way back to J. McNary Spigner.  I don't know how many of you all can remember him, but he's a wonderful man.  A wonderful man.  I was telling somebody the other day, as a matter of fact, I don't know how Judge Spigner was, because he was certainly not an egotist.  He was exactly the opposite.  But I know how wise he was.  He was extremely wise in the courtroom in dealing with people and in making decisions.  I don't think I'm as wise as he, but I would aspire to be that way.  Judge Marion Myers is another judge that comes to mind, who I just think is wonderful and respected by everyone, everywhere.  He has a great demeanor, he's respectful to people, but he gets things done.  He's respectful, but he still runs the courtroom, and I think that's important.  Those are probably the two favorite -- Judge Byars, Judge Bill Byars, who's now retired.  I've always enjoyed being in front of Judge Byers.  I knew I was going to get a fair hearing, didn't matter who I represented, one side or the other, male, female, old, young, good, bad, rich, poor, it didn't make any difference.  You were going to get a fair hearing in front of Judge Byars.  You were going to get treated fairly and treated properly.  He was going to make prompt decisions.  I think all of this is important.

Q.
Do you plan to serve the full term if elected as Family Court Judge?

A.
Yes.

Q.
Judge Dennis, although you address it in your sworn affidavit, will you tell the members of the Commission what is the appropriate demeanor for a judge?

A.
Well, I think I alluded to it earlier.  You absolutely positively have to be polite to folks.  They deserve that.  And even if you're not a judge, as a human being, you owe them that.  I think any judge -- and there are very few -- that think the courtroom exists for them or somehow or another they're something special because they have a black robe on has the wrong attitude.  I think you are a public servant.  You are there to take care of the people in front of you and to help them resolve their problem that day in as courteous, fair and correct manner as possible.  Having said that, you can't let them run the courtroom.  You have to let them know that you are indeed in charge.  And I think that's a skill that's both learned and somewhat inborn.  I keep telling people my dad was a Marine sergeant and then he was a first sergeant in the National Guard for 25 years.  So discipline in this sort of command comes easy to me.  But the being nice is what I have to work at sometimes.  But that's what I think.  I think you've got to control the courtroom in a polite way.  And I think to specifically answer the question, could you ever raise your voice.  Certainly not.  Certainly not.  Again, you have a -- when you're wearing that robe, you represent the judiciary of the State of South Carolina.  It is not you who is there anymore.  You have an obligation and a duty higher than you would have if you were standing there in the street conducting your own private business.

Q.
Thank you, Judge Dennis.  I have a few housekeeping matters to cover with you.  Have you sought or received the pledge of any legislator prior to this date?

A.
No, ma'am.

Q.
Have you sought or have you been offered a conditional pledge of support by any legislator pending the outcome of your screening?

A.
No, ma'am.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
No, ma'am.

Q.
Have you contacted any members of the Commission?

A.
Oh, the Commission, no, ma'am.

Q.
Do you understand the 48-hour rule?

A.
Yes, ma'am.

Q.
Could you explain it to the Commission members?

A.
A candidate cannot seek pledges until 48 hours after you report out.

MS. SHULER:

I would note that the Midlands Citizens Committee reported Judge Steven D. Dennis to be a qualified candidate.  The Committee approved his candidacy for the Family Court bench.  Mr. Chairman, without objection, I would ask that the Citizens Committee report be entered into the record.

THE CHAIRMAN:
Without objection.

MS. SHULER:

I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions of Judge Dennis.

THE CHAIRMAN:
Thank you, Ms. Shuler.  You did a great job.  Does any member have any questions?  There being no questions, thank you, Judge Dennis, for appearing before us today.

JUDGE DENNIS:
Thank you.

THE CHAIRMAN:
You cited the 48-hour rule correctly.  You've been through this process before.  We hope you have a pleasant day.

JUDGE DENNIS:
Thank you.  Thanks for your time, gentlemen and ladies.

THE CHAIRMAN:
Next candidate will be Dorothy Mobley Jones.

MS. JONES:

Good morning.

THE CHAIRMAN:
Good morning, Ms. Jones.  Glad to see you this morning.

MS. JONES:

Well, thank you.  It's certainly a pleasure to be here.

THE CHAIRMAN:
We have before us this morning Dorothy Mobley Jones, who is seeking a position with the Family Court for the Fifth Judicial Circuit, Seat Number One.  If you would, Ms. Jones, please raise your right hand to be sworn.

(MS. JONES WAS SWORN.)

THE CHAIRMAN:
Thank you, Ms. Jones.

MS. JONES:

Thank you.

THE CHAIRMAN:
Have you had an opportunity to review your Personal Data Questionnaire?

MS. JONES:

I have.

THE CHAIRMAN:
Is it correct?

MS. JONES:

It is.  There was also a letter that was sent after the application by way of clarification to Mr. Lenski.

THE CHAIRMAN:
Mr. Lenski, has that been made part of the record?

MR. LENSKI:

Yes, sir, it has.

THE CHAIRMAN:
Do you object to our making this document with the memo that you just referenced a part of the record of your sworn testimony?

MS. JONES:

No, sir, I certainly do not object.

THE CHAIRMAN:
It will be done so at this point in the transcript.

AMENDED PERSONAL DATA QUESTIONNAIRE

Family Court, Judge, Fifth Judicial Circuit, Seat #1 

1.
NAME:



Ms. Dorothy Mobley Jones


BUSINESS ADDRESS:
1716 Main Street, Suite A, Columbia, S.C. 29201


E-MAIL ADDRESS:

djones@lesterandjones.com


TELEPHONE NUMBER:
(office):  (803) 252-4700, ext. 18 or (803) 454-3993

2.
Date of Birth:  10-07-52.


Place of Birth:  Union, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Divorce: Dorothy Mobley Jones, Family Court Fifteenth Judicial Circuit; Horry County, final divorce issued April 1994 on ground of one year separation.

One child.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina 1970 – 1974, B.A. in Education; and


University of South Carolina School of Law, 1975 – 1978, J.D. 

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


State of South Carolina on November 8, 1978

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

1970 – 1974:  President’s Honor Roll; sorority Delta Zeta; Sunday school teacher, Crescent Hill Baptist Church;

1975  – 1978:  Women In Law; Phi Delta Phi, Sunday school teacher

10.
Describe your continuing legal or judicial education during the past five years.


(a)
Hot Tips from the Best Domestic Law Practitioners, 9/24/99;


(b)
Ethical Dilemmas: Common Problems and not So Common, 9/1/99;


(c)
Women Lawyer Advocates Bridges to the Future, 4/9/99;


(d)
Cool Tips from the Hottest Lawyers, 5/7/99;


(e)
Hot Tips Domestic Law, 9/15/00;


(f)
Hot Tips from the Best Domestic Lawyers, 9/21/01;


(g)
Practical Legal Ethics in S.C., 12/7/01;


(h)
Ring out the Old, Ring in the New, 12/21/01;


(i)
Ethics Video Replays, 1/30/01;


(j)
Hot Tips from the Best Domestic Lawyers, 9/20/02;


(k)
S.C. Family Court Bench/Bar, 12/6/02;


(l)
Cool Tips from the Hottest Domestic Practitioners, 4/19/02;


(m) 
Women Lawyers in the New Millennium, 4/11/03;


(n) 
Cool Tips from the Hottest Domestic Lawyers, 4/15/03;


(o)
2003 SC Bar Annual Convention, 8/7/03;


(p)
Hot Tips from the Best
, 9/19/03;


(q)
Ethics at USC Law Reunion, 11/14/03;


(r)
SCTLA Annual Convention, 8/4/03;


(s)
SCTLA Annual Convention, 8/4/04.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


Yes.  I taught two courses while in private practice.  They are as follows:


College Course Instruction:

(a)
University of South Carolina Coastal Carolina College, Community Law Course, October 1987; and 

(b)
Horry Georgetown Technical College, Conway, SC, Paralegal Curriculum, Fall 1986 


Yes. I served on the faculty, lectured, moderated and coordinated CLE Seminars all of which were related to family law:


(a)
S.C. Bar, Return of Hot Tips by the Experts, coordinator/moderator, 2004;


(b) 
S.C. Bar, Return of Hot Tips by the Experts, moderator, 2003;


(c)
S.C. Bar, Return of Hot Tips by the Experts, moderator, 2002;


(d)
S.C. Bar, Return of Hot Tips by the Experts, moderator, 2000;


(e)
S.C. Bar, Return of Hot Tips by the Experts, speaker, 1996;


(f)
S.C. Bar, Return of Hot Tips by the Experts, speaker, 1995;


(g)
Private Investigators Assoc. Annual Convention, Changes in Law, 1995;


(h)
Judicial Conference, Annual Summit Meeting, JCLE, 1993;


(i)
Family Court Judges – Elect Training Seminar, 1992;


(j)
Alimony Statute Update, Horry-Georgetown, 1992;


(k)
Family Court Judges Annual Convention, Termination Parental Rights;


(l)
SCTLA Annual Convention, speaker, 1998;


(m)
S.C. Bar, Ethics Seminar, coordinator/moderator, 1996;


(n)
S.C. Bar, Family Law Seminar, speaker, 1997;


(o)
SCTLA Annual Convention, speaker, 1989;


(p)
SCTLA Annual Convention, speaker, 1988;


(q)
S.C. Bar, Hot Tips by the Experts, 1997;


(r)
S.C. Bar, Return of Hot Tips by the Experts, 1993;


(s)
S.C. Bar, Return of Hot Tips by the Experts, 1992;


(t)
S.C. Bar, Hot Tips by Experts, 1991;


(u)
S.C. Bar, Hot Tips by Experts, 1990;


(v)
S.C. Bar, Mid year Meeting, joint contributor, Greenville S.C., 1989;


(w)
SCTLA People’s Law School, Horry-Georgetown Tech. College, 1987;


(x)
S.C. Bar, New Rules of Family Court, USC Law School, 1998;


(y)
S.C. Bar, Bench-Bar Conference on Family Law, USC Law School, 1987;


(z)
New Adoption Law, USC School of Law, 1986;


(aa)
S.C. Bar, Family Law Update, 1985;


(bb)
Bridge the Gap Seminar materials, USC Law School, 1984;


(cc)
S.C. Law Clerk Orientation Seminar, SC Supreme Court, 1980.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  No books.


Articles and materials prepared for CLE’s were published in the seminar books as listed in preceding paragraph.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, November 8, 1978;


U.S. District Court, January 17, 1980.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

Amended:


In describing chronologically my legal experience and the firms with which I have been associated, it may not be clear from my application that I have been in practice from 1993-present date in 2004 as an attorney with Lester and Jones with our primary office located at 1716 Main Street, Columbia, S.C.

Judicial Clerkship – Circuit Court Judge Rodney A. Peeples, August 1978- November 1979; traveled around state as a law clerk for a circuit judge, handling trial docket and contacting attorneys for pre-trial conferences and trial appearances; researching legal issues and reviewing legal briefs submitted by attorneys; sitting in on jury trials and motions; assisting with preparation of Orders and jury charges; participating in judicial and law clerk seminars.

Private Practice --Yarborough Fallon and Mobley, Florence, S.C.  November 1979 – 1982 General Practice Firm; I practiced in all courts, magistrate, commons pleas, general sessions, family court; probate court and bankruptcy court.  I began my interest in family law during these years handling divorces, adoptions, termination of parental rights and juvenile matters. I also had an active tort practice.

Private Practice – Baker, Purvis and Mobley, Darlington, S.C. 1982 – 1984, Specialized in medical malpractice and products liability cases.  Also, I was doing family law for the firm.  Our firm represented injured Plaintiffs in medical malpractice and defective product actions.

Private Practice - Harvey L. Golden, P.A., Columbia, S.C. 1984 – Jan. 1987.  Specialized in family law.  By this time, I was primarily interested in family law litigation and had only been exposed to cases in small towns.  I moved back home to Columbia to engage in more complex and sophisticated matrimonial litigation.  Our firm took cases statewide and most were litigated to a conclusion.  This experience enhanced my skills and trial techniques.

Private Practice – Hearn and Corbett, later merged into Van Osdell, Lester, Hearn, Britton and Martin, Myrtle Beach, S.C. 1987 – 1989.  Specialized in family law litigation. Due to marriage, I relocated to Myrtle Beach and began a domestic practice which is still active today.  I continue to enjoy a minimum of 50% of my practice in Horry and Georgetown Counties. 

Private Practice – Dorothy Mobley Jones, 1990 -1993, later formed Lester and Jones, Columbia, S.C., when I returned to Columbia, S.C.  Specialized in domestic law only.  After the dissolution of the Van Osdell firm in 1989, I practiced solo for several years until moving back to Columbia.  I returned to practice with Ken Lester with whom I had previously practiced from 1984 until 1987, the time of my marriage. We have continued our domestic practice and engage only in the practice of family law.

Divorce:  I have initiated and defended actions for divorce for over 20 years.  In some of those actions, I have pled affirmative defenses and have proven condonation at times to bar the divorce being sought.  I have handled divorces for Jewish parties and even for parties who were residing overseas.  On one or two occasions, the case involved obtaining a Jewish “get”, once from the appropriate court in Israel.  Documents at times during that case were presented in Hebrew and had to be transcribed by qualified witnesses for use in the family court hearings.  I strive to assist my clients through this painful process in a patient and understanding manner. I have also handled a number of appointments and pro bono referrals in divorce cases, particularly in Horry County.

Equitable Division of Property:  I have handled divorce cases with significant marital estates, valued at millions of dollars.  Many of my cases have required business valuations such as closely held family owned companies, medical practices, law practices, resort shops, motels, restaurants and other entities of value.  I have tried cases involving transmutation of non-marital assets and been successful on both sides of the argument.  Due to the complexity of many of my equitable distribution cases, an expert witness is often required to present evidence of valuation for the Court’s consideration.  I have worked with a number of CPA’s over the state in regard to more complex valuation issues. On the other hand, during the earlier years of my practice, particularly in small town practices, I also handled insignificant equitable distribution cases. 

Child Custody:  This is my most preferred type of litigation.  I have been contacted by other attorneys to accept referrals when they consider the custody litigation to be complex or beyond their general practice capabilities.   I became more proficient in custody litigation while being associated with Harvey L. Golden in Columbia, SC, where I handled a number of custody cases. During that time, I became involved with psychological experts who are needed to conduct psychological evaluations of the parties, and at times, of the minor children.  I have worked with many experts and learned a great deal from those experiences.  I have tried a number of custody cases over my legal career and most I am pleased to report had successful endings. One case (Housand vs.Housand) was lost at trial but later reversed on appeal.  Our firm has hand-outs and literature which are provided to our clients during custody litigation in order to educate and alert them to the potential harm that can be done to a child by a parent’s negative conduct, particularly during such litigation. To protect the best interest of the children, I often request my client undergo a psychological interview or test prior to filing of the action to be certain that he or she is a fit and capable parent.  I have tried a fair number of relocation cases and have been called on to assist other attorneys with their relocation cases.  I have prevailed on both sides, the party not allowing relocation, and the party wishing to relocate outside SC.  Additionally, I have served as Guardian ad litem for minor children and as the attorney for the Guardian ad litem in a number of custody cases.   

Adoption and Collateral Attacks on Adoptions:  When I first began my practice in 1978, adoptions were fairly straight forward and simple.  At that time, a mother giving up a child for adoption was not required to name the putative father, however, a publication known as “John Doe” was required to provide notice to the unnamed father. Thereafter, the laws on adoption changed.  “John Doe” publications were deemed inadequate for purposes of service and notice of the action.  With the new rules in place, I was asked to lecture on that subject at a CLE.  I also appeared as a guest speaker in July 1988 on Southern Style, a local television talk show about South Carolina’s image as a ‘baby buying” state.  There was a fair amount of publicity at that time in our newspapers and on talk radio/television about non-residents adopting children in SC.  While I handled adoptions, both before and subsequent to the change in our adoption laws, my most challenging case was in the form of a collateral attack on an adoption handled in S.C.  After the baby had been successfully placed and adopted by a non-resident couple, an action was brought by a putative father, asking the adoption be set aside, and alleging that he had not been given adequate notice or an opportunity to be heard.  I represented the adopting couple who naturally were distraught at any notion of losing their child. From experiences such as these, I became fairly well versed in the rules and necessary forms pertaining to adoption.  I have also handled termination of parental rights cases and lectured on this topic at a judicial orientation seminar. I have been appointed to represent parties in TPR cases including as service as a guardian ad litem for the child. 

Abuse and Neglect:  I have tried a number of abuse and neglect cases, particularly in smaller towns such as Darlington and in the coastal area.  I have represented the accused perpetrator as well as the parent or parents of the alleged victim.  These cases have involved sexual and physical abuse of a child.  In many incidences, I have worked with experts involved with the children.  In several cases, it was necessary to question the child in the courtroom.  While residing in Horry County, I was frequently appointed to represent parties in abuse and neglect cases.  At the conclusion of one such case, I was then associated with a criminal attorney to represent that accused perpetrator in a sexual misconduct trial held in General Sessions Court.

Juvenile Justice Cases:  I have primarily been appointed in these types of cases, over the past twenty years, both in Horry and Richland Counties, and served at no cost.  Most recently, an appointment required two to three days of court time in an adjoining county.  Throughout my practice, I have served at various times as an attorney for the parents as well as attorney and Guardian for the children.  Additionally, I have served as the attorney appointed to represent the Guardian ad litem.
15.
What is your rating in Martindale-Hubbell?  Listed without a rating in 2004; 

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

0;


(b)
state:

Average of 8 per month.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

less than 3%;


(b)
criminal:
less than 2%;


(c)
domestic:
95% or greater.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

Amended:


All my trials and hearings for the last five years (100%) have been heard before a family court judge.  I have not had any matters heard by a jury, whether civil or criminal, nor have I handled any non-jury civil matters in Circuit Court or before a Master-in-Equity within the last five years.


(a)
jury:

0;


(b)
non-jury:
0.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel in trials; associate counsel on appeals. 

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Shaw v. Shaw, Darlington County, Family Court, three or four days of trial; case was appealed by opposing counsel; Ct. Appeals, unpublished opinion (94-846).

This case involved issues of transmutation.  There was a significant marital estate with a closely held family lumber business.  The company was owned by the husband who argued that it was his separate non-marital property.  The case was later appealed by the husband, however, the wife prevailed in her argument that the non-marital assets had been used in support of the marriage.

(b)
Housand v. Housand, Georgetown County, Family Court, three or four days of trial.  This case involved contested custody of three minor children.  The action was brought by my client based on an alleged change in circumstances and was thereafter appealed.  As a result of the appeal, my client was awarded custody of the children.  333 S.C. 397, 509 S.E.2d 827 (Ct. App. 1998).  A prior action initiated by the Father and an earlier appeal from that ruling had been unsuccessful prior to my representation in this case.

(c)
Adams v. Adams, Horry County, Family Court, three or four days of trial; no appeal taken by either side; Dec. 2002.  This case raised issues of transmutation of non-marital property owned by the husband which had been used in support of the marriage.  Evidence was developed through scrutiny of banking transactions and land documents to demonstrate the separate nature of the parties’ assets despite their lengthy marriage.

(d)
Mozingo v. Mozingo, Darlington County, Family Court, 1984.  This case involved the issue of support modification for a former spouse.  The litigants were prominent citizens in that county and the husband presented extensive evidence as to his diminished health and reduced ability to earn income.  Expert testimony was submitted to the court and it was one of the first such cases I tried during my legal career. 


(e)
Sheppard v. Sheppard, Florence County, Family Court; 1980.  This case involved extensive litigation over a lengthy period of time, taking the litigants to Family Court on numerous occasions and to the S.C. Supreme Court and to Bankruptcy Court. Custody, support and equitable division were all contested issues.  This was a significant case in my career as it was my first contested divorce case that exposed me to different courts as an active practitioner.  I immediately learned the rules and procedures of Family Court as well as how to prepare contested custody and property division cases.  Additionally, it was my first exposure to expert testimony by a psychological expert pertaining to custody disputes.  While there have been a number of custody and divorce trials since that time, this first one will always be remembered in great detail. 

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.


(a)
Willis v. Willis, Ct. Appeals, unpublished opinion, March 14, 2001 (98-DR-26-1366);


(b)
Kline v. Kline, Ct. Appeals, unpublished opinion, summer 1999  (96-DR-26-1091) 

(c)
Shaw v. Shaw, Ct. Appeals, unpublished opinion, (94-846)


(d)
Williams v. Williams, 285 S.C. 270, 329 S.E.2d 751 (Ct. App. 1985


(e)
Yarbrough v. Yarbrough, 280 S.C. 546, 314 S.E.2d 16 (Ct. App. 1984)

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  None.

22.
Have you ever held judicial office?  No. In 1987, I was appointed to serve as a Special Referee in Common Pleas for Horry County.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


Not Applicable.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


Public School Teacher, Newberry High School, English and French, 1974 - 1975


Richardson Insurance, Myrtle Beach, S.C., flood insurance, 1999

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

Once, sued as an ancillary party in an action to clear title to real estate.

Amended:

Regarding my being named as a creditor Defendant in a lawsuit, to the best of my recollection it was during the late 1980’s when I received a court award of attorney fees in a contested family court matter.  The fee award constituted a lien and was entered as a judgment which went unpaid for a number of years.  Sometime thereafter, when either a parcel of real property was being sold or foreclosed against, a title examiner apparently discovered the judgment for fees.  In an effort to clear title to the land, I assume the lawsuit was brought naming creditors such as myself as Defendants.  It was not an adversarial suit and the obligation was discharged, thereby resulting in my receipt of a portion of those fees.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None other than postage to mail my letters of candidacy.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf? 


I have made my friends and colleagues aware of my interest in serving as a family court judge. I have forwarded letters of my candidacy to members of the General Assembly, however, I have not sought commitments, pledges or votes from any legislator, either directly or indirectly. 

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?


Letters of introduction were sent to all members of the General Assembly announcing my candidacy.  These letters included some of the members of the Judicial Merit Selection Commission, however, at that time I was unaware of their service on the committee.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
South Carolina Bar Family Law Section;


(c)
South Carolina Bar Family Law Executive Council, member, 1985 – 1997;


(d)
South Carolina Bar Family Law Executive Council, chair, 1995 – 1996;


(e)
South Carolina Trial Lawyers Association, member;


(f)
Richland County Bar Association;


(g)
Horry County Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Shandon Baptist Church, Children’s Ministry, Sunday school teacher;


(b)
Shandon Baptist Church, Children’s Ministry, Records Assistant;


(c)
Care Provider/planner for elderly disabled friend who needs long-term care placement and regular assistance;


(d)
School PTO/Parent Organizations.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I have served by appointment on committees for the South Carolina Bar as set out below: 


(a)
South Carolina Bar Joint Commission on ADR/Family Court;


(b)
South Carolina Bar Judicial Qualifications Committee, 1993 – 1995;


(c)
South Carolina Bar, Committee on Specialization of Family Law;


(d)
South Carolina Bar, Long Range Planning Committee;


(e)
South Carolina Bar, Amicus Curie Committee;


(f)
South Carolina Bar Pro Bono Program;


(g)
Horry County Bar, Family Court Advisory Committee;


(h)
During my practice, I have assisted two young attorneys in developing their family law practices.

49.
Personal References:


(a)
George M. Hearn, Jr., Esquire


(b)
John O. McDougall, Esquire


(c)
Lisa Carpenter, Financial Center Manager, BB&T Banking


(d)
Kenneth H. Lester, Esquire


(e)
Cynthia Graham Howe, Esquire

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Dorothy Mobley Jones
Date: September 21, 2004

THE CHAIRMAN:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the  bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar, a SLED and a FBI check; a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appeared, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your candidacy or election.  No witnesses are present to testify today.  Do you have a brief opening statement you would like to make?

MS. JONES:

No, sir, I really don't have an opening statement.  That was good news.  I'm glad to hear that.  I just thank you for letting me be here.

THE CHAIRMAN:
We appreciate you being here.  If you would, answer any questions Mr. Lenski might have for you, our counsel.

MS. JONES:

Certainly.

MR. LENSKI:

Thank you, Mr. Chairman.  Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Ms. Jones has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the candidate's statement; and with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:
Without objection.

Amended Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Dorothy Mobley Jones

Address:

426 Hampton Trace Lane, Columbia, S.C. 29209

Work Telephone:
(803) 454-3993 direct/ (803) 252-4700 ext. 18

E‑Mail Address:
djones@lesterandjones.com

1.
Why do you want to serve as a Family Court Judge?

After being in private practice with an emphasis in contested family law cases, it seems a natural progression to take the skills, knowledge and interest that I have in family law to a higher level.  While I thoroughly enjoy my practice, I believe that I could better serve our state and litigants by being a member of our judiciary, which I hold in high regard.  After twenty five years of private practice, I would consider it a privilege to assist litigants and their families in the proper and expedient disposition of their cases and in a manner which would promote fairness and dignity to all involved in the progress.  Skills, knowledge of the law and judicial temperament are all necessary, and I have worked diligently in my practice to achieve a good balance which benefits everyone, whether opposing counsel, litigants or witnesses who are required to participate in litigation.  It is my desire to impart a true sense of impartiality and justice in all cases and for the public to gain a favorable impression of our legal system and judiciary.  By insisting on civility in the courtroom, we would also see an improvement of our image in the community and throughout our state.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  

Ex parte communications of any nature are prohibited and must be strictly avoided under any circumstance.  I do not engage in such practice nor would I allow those communications.  I cannot envision any circumstances warranting an ex parte communication with the exception perhaps of a situation which threatens the life or safety of a minor child.  At that time, a party would not be prevented from filing an application for relief.  Under those extreme circumstances, any Order issued would have to include a provision to allow any aggrieved party to immediately seek reconsideration.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

A recusal would be necessary under those circumstances in order to avoid the appearance of impropriety.  Even the appearance of impartiality or impropriety must be avoided.  These situations include relationships or connections between a judge and an attorney or litigant, such as a former law partner, associate or former client.  Business relationships or social interests would also justify a recusal.  It is important for the judiciary as well as members of the Bar to avoid these types of situations in order to improve the legal system and its image to the public.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

Yes, I would grant that motion.  The appearance of impropriety would not be avoided if a recusal were not granted.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

I would first disclose the nature and extent of that involvement to counsel of record.  I would require that the litigants be made aware of the involvement.  As well, I would announce on the record in the open courtroom the extent and nature of the involvement.  If either party expressed a concern or if I felt the outcome of the case would be jeopardized by my involvement, then I would immediately recuse myself.  Even after full disclosure and consent by all parties, if I felt that I could not be totally impartial, then I would not hear the case. 

Amended:


In responding to the manner in which I would handle an appearance of impropriety due to financial or social involvement of a spouse or close relative, I would like to reiterate that any appearance of impropriety, whether for financial or social reasons, must be avoided.  There is no justification for jeopardizing the outcome of a judicial matter.  Certainly this includes any matters involving interests of spouses and family members, whether de minimis or otherwise.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

Gifts would not be acceptable. I would consider social invitations provided the event did not conflict with ethical rules governing members of the judiciary.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

Upon becoming aware of proscribed misconduct, I would be required to report that act to the appropriate disciplinary authority.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No, I am not.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

At the conclusion of a case, I would issue a ruling in writing in the form of a memorandum.  It would be addressed and served simultaneously on all counsel of record.  In that memorandum, I would include findings of fact and conclusions of law along with case law and/or statutory authority to be incorporated in the proposed draft.  The party prevailing on the majority of issues would be given an opportunity to draft an order covering all of the matters set forth in the memorandum.  That draft would be reviewed by counsel of record prior to submission to the Court.  As well, I would ask that the draft after approval by all counsel of record be e-mailed so that I could finalize the Order and provide additional legal support or findings of fact as may be needed on a case by case basis. Any Order issued would be my sole responsibility and while I would welcome input of counsel of record, I would be responsible for the Order and its content.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?

As a trial practitioner, I have developed several methods of managing deadlines for the past twenty-five years.  I would track all litigation filed or pending in my Court on computer with reminders as to deadlines.  I would solicit my secretary’s assistance in doing the same.  Attorneys are required to submit proposed Orders within thirty days of a hearing; however, I would provide a reminder after 15 days of the deadline.  In the event the Order is not submitted in a timely manner, it would be marked in the computer to alert my office that a second reminder would be necessary.  After thirty days, I would request that the attorneys appear in chambers to discuss the status of the Order.  As well, in some of these cases, I may prepare my own Order as I enjoy that aspect of my practice now.  I would also consider contacting sitting judges who have developed efficient methods of maintaining up to date dockets to determine other ways to enhance my administrative skills and duties. 

15.
If elected, what specific actions or steps would you take to insure that guardians ad litem and other testifying professionals were adequately supervised by you during the pendency of a case? 

The Guardian ad litem would be appointed by an Order of the Court and the scope of appointment would be defined in the original Order of Appointment. I would require that the Guardian comply with the statutory requirements mandated by the General Assembly.  Status and/or pre-trial conferences would be utilized to detect any problems or conflicts existing prior to trial.  As to witnesses, I would require that the witnesses appearing before the Court adhere to the rules applicable to the family court.

16. What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy? 

I oppose judicial activism.  The legislature is the body empowered to create public policies.  The judiciary is not the appropriate branch to set policies and should be an enforcer of the laws and policies as established by the General Assembly.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

First, I would like to improve the public image of the judicial system in our state.  By presiding over a courtroom, I would require civility by all parties and participants.  As a member of the judiciary, I would exhibit patience, even temperament and fairness to all, including attorneys, litigants and witnesses.  Pro se litigants would leave my courtroom with a sense of justice having been rendered.  I would continue to participate in legal CLE’s and seminars to enhance my legal knowledge.  As to additional activities, I would like to continue involvement of the Drug Court which was implemented by Judge Williams in Richland County.  I would be most interested in implementing pilot programs in Richland County as available so that the efficiency of the judicial system could be improved.

18.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?

No, I personally do not believe I will experience such pressure.  We have had judges and attorneys in our family and this has never been a problem.  As a trial lawyer for over 25 years, doing first tort and medical malpractice in small towns and then family law throughout the state, I have often been on a side not favorable to friends or acquaintances.  I always present my case in a straight forward and ethical manner and I am convinced that as a judge, I would be able to remain impartial to the litigants.  In the event that was not possible due to relationships or other reasons which would warrant a recusal, then I would recuse myself to avoid any appearance of impropriety.

19.
Would you give any special considerations to a pro se litigant in family court?


I would show that litigant the same respect and courtesy that all litigants and witnesses deserve. Since a pro se litigant may not be familiar with the applicable rules of procedures, I would attempt to explain the legal process as well as procedures to be followed in that particular case.  Nonetheless, I would require that the pro se litigant adhere to the necessary rules and policies of the family court.  I would be careful to caution the litigant that as a judge, I could not advise him or her or offer legal advice.  Prior to allowing the pro se litigant to proceed, I would make a proper inquiry into that person’s ability in the event consent should be withheld and representation should be secured.  In the event the litigant requested representation, I would make sure an opportunity is afforded to retain counsel.

20. Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

Amended:


In responding to the manner in which I would handle an appearance of impropriety due to financial or social involvement of a spouse or close relative, i would like to reiterate that any appearance of impropriety, whether for financial or social reasons, must be avoided.  There is no justification for jeopardizing the outcome of a judicial matter.  Certainly this includes any matters involving interests of spouses and family members, whether de minimis or otherwise.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

(a)
Divorce and equitable distribution:  95% of all cases involve these issues.

(b)
Child custody:  50 – 60%.

(c)
Adoption:  less than 15%

(d)
Abuse and neglect:  less than 10%

(e)
Juvenile cases:  less than 15%

25.
What do you feel is the appropriate demeanor for a judge?

A judge should be impartial, of even temperament and courteous to all litigants and attorneys, especially in the courtroom and in chambers.  A judge should not exhibit any appearance of impropriety or show partiality in his or her demeanor. The courtroom should be solemn and improper remarks or gestures should be prohibited at all times. 

26. Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

I would conduct myself in the same manner at all times.

27.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

No, anger or even the perception of anger is never acceptable, no matter what the circumstances are. It is most important to show courtesy to a pro se litigant and with criminal defendants who are most vulnerable and least skilled in courtroom procedures.  Civility in the courtroom should be required of the judiciary and Bar.

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?


None with the exception of stamps to mail letters of candidacy.

29.
Have you sought or received the pledge of any legislator prior to this date?  No.

30.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

31.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

I have made my friends and colleagues aware of my interest in serving as a family court judge.  I have forwarded letters of my candidacy to members of the General Assembly, however, I have not sought commitments, pledges, or votes from any legislator, either directly or indirectly.

32.
Have you contacted any members of the Judicial Merit Selection Commission? 

Letters of introduction were sent to all members of the General Assembly announcing my candidacy.  These letters included some members of the Judicial Merits Commission, however, at that time I was unaware of their service on the committee.

33.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Dorothy Mobley Jones

Sworn to before me this 22nd day of September, 2004.

Notary Public for South Carolina
My commission expires:  February 26, 2011

MR. LENSKI:

Thank you, Mr. Chairman.  Also included in your notebooks for your review is a copy of the candidate's personal experiences statement.  I'd note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire, which was introduced earlier into the record, Ms. Jones meets the statutory requirements for this position, regarding age, residence and years of practice.

EXAMINATION BY MR. LENSKI:

Q.
Ms. Jones, I have a few questions for you.  Why do you want to serve on the Family Court?

A.
I feel, you know, that was an easy question for me to answer when I filled out my application, because I did feel that it was a natural progression after 26 years of practicing law, but that does include one year of a judicial clerkship.  I have been in private practice and I have been doing family law since 1979.  Hard to admit, really, but it has been.  And my very first case, I remember it as though it was yesterday.  In November of 1979, the opposing counsel was a specialist in domestic law at that time, which was very rare, and I found myself struggling just to keep up with him in that particular case.  But after five years of doing all kinds of practice, criminal, civil, and other types, I did find that family law was where my heart is.  And I will say unquestionably since 1981 or 1982, I have been doing exclusively family law.  I love it.  I'm very happy doing it where I am.  It suits me. If the outcome of this entire process is simply that it has renewed my interest and my passion in family law, I really want to say that.  Because I find at 52, 26 years in the legal profession, there are times when I want to second guess and think, gosh, what about the thrill of those jury verdicts, jury trials I used to have.  But I can tell you this process has helped me reevaluate what I really enjoy doing, Phil, and it is family law.  I feel I have gained the skills.  I feel that I have the requisite knowledge.  And over the years of private practice, I've actually learned to have a good temperament and get along with just about everybody, whether it's domestic clients or opposing attorneys.  I would like to add this:  I have had the privilege of traveling over this state, not only as a law clerk, but in my family law practice.  Since the '80s, I've had a statewide practice.  So actually, I have practiced law in small areas such as Gaffney, Allendale, Hampton Counties, but I've also been privileged to practice in other areas where the economy and the clients are a little different.  By that I mean more sophisticated Family Court work, and that's obviously in Columbia when I was with Harvey Golden.  I learned a great deal that enabled me to go out on my own and actually take those skills to other parts of the state.  So I have been, I think, to every county in this state.  I enjoy that, and I feel that I have a good knowledge not only for what it takes to serve as a judge, but a good feeling of what the counties and the makeup of our citizenry and economies require throughout the state.

Q. 
You have substantially answered the next question, but you may have something you wish to add.  How do you believe that your legal and professional experience thus far will help you be an effective Family Court Judge?

A.
Well, maybe I did.  I will try not to be so talkative.  I really do.  As I said, this whole process has brought forth a renewal of my interest in what I do.  It's really enabled me to see that I love this and I just want to make sure the Committee understands that in going all over the state for about 20 years and doing this type of work, I have a great feeling of compassion for Family Court litigants everywhere. I think as a judicial law clerk years ago, I learned the importance of running a courtroom and a docket, and I've been very diligent in my own private practice in doing that.  So I do believe 26 years, just to summarize it, would be my answer to that.

Q.
And are there any areas that you feel that you would need to additionally prepare for before becoming a Family Court Judge; and if so, how would you go about preparing yourself?

A.
Well, that's a good question.  Obviously before making any transition -- because it is going to be different for anyone who makes that transition, time is going to need -- I would need to spend time personally with other Family Court Judges, finding out or sitting in their courtroom and watching them, particularly probably in areas that I don't do that much of anymore.  And by that I will just explain.  Early on in the first probably 10 years of my career, I did a lot of juvenile, DSS work.  I still do some DSS work, but generally speaking our firm is only retained in more complicated complex matters at this time.  I would probably go back and certainly read and study and make sure that I'm familiar with areas that I have not ventured into as much.  I still do juvenile DSS work, but not to the extent that I do sophisticated complex divorce work, Phil.

Q.
You've addressed this in your sworn statement, but if you would, please tell the members of the Commission what you think is the appropriate demeanor for a judge.

A.
Well, obviously, the courtroom has to be a place where all litigants feel comfortable and where respect and dignity is required.  I think this year, one thing that we've done for our bar to elevate this is the new oath.  And I certainly hope that with the oath of civility that we're going to see more respect and more dignity in the courtroom.  The judge is always the one who is responsible for the courtroom decorum.  And obviously, everyone in that room should be treated appropriately, with respect and courtesy and patience.  I can tell you that we have some fine Family Court judges right now, because if you had to sit there day after day listening to some of the issues and the testimony that they hear, you would agree with me that they certainly have developed patience, courtesy, and an ability to show respect under very trying circumstances.

Q.
You revealed in your application materials that you were once sued as an ancillary party in an action to clear title on a parcel of real estate.  Can you please explain to the Commission more about this matter?

A.
I will.  The only thing I really remember about it is that I tried a very long custody case and was awarded attorney fees for my client, who was the plaintiff in that action.  The money obviously didn't get paid, which happens a lot in Family Court cases.  But at some point years later, I do recall getting a phone call and seeing some paperwork to the extent that a piece of property was being sold, and that the defendant who owned that property needed to satisfy some judgments in order to sell the property and get some money.  And as it turned out, I actually benefited some.  I got a partial fee payment out of that.  But that is the only time I can ever recall being sued.

Q.
Have you ever had any grievances filed against you?

A.
I have not had any formal grievances at all.

Q.
Ms. Jones, is there a Family Court Judge on the bench you would emulate if you were elected to the bench; and if so, can you explain why you would emulate that judge?

A.
Well, obviously, Judge Bruce Williams is in my circuit.  He has been a fabulous judge.  His temperament, his ability to handle a courtroom without being overbearing, but at the same time being respectful to all.  Certainly -- he would be someone that I would certainly look to. There have been many good Family Court judges over the years.  Some that come to my mind don't practice or have passed away or are not judges anymore.  When I first started practicing, Judge Caldwell, Judge Wylie Caldwell's father, was on the bench, and I absolutely admired that man.  I would certainly think that he would be someone that I would also want to look at for advice.

Q.
Do you plan to serve the full term if elected as a Family Court Judge?

A.
Oh, I would.

Q.
What would you want your legacy to be as a Family Court Judge?

A.
I would like to be known as evenhanded, fair, of judicial temperament, respectful to all and compassionate.  And I put compassionate in there because I think that is why I enjoy family law so much.  The people we see are very much in crisis.  They're in pain.  The things that are closest and dearest to them are being threatened.  And our jobs as attorneys have been to help them through that as much as we can.  And obviously, as the judge, I would like to think that the litigants in my courtroom would walk away and think that I have heard them, I've listened to what they've had to say, and dealt with it in as fair and just manner as possible.

Q.
Thank you, Ms. Jones.  I have a few housekeeping issues. Have you sought or received the pledge of any legislator prior to this date?

A.
I have not.

Q.
Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.
No.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
No.

Q.
Have you contacted any members of the Commission?

A.
I have not intentionally done so.  Before filing for this and before filing an application or getting the rules, I did send letters of introduction introducing myself as a candidate.  Once I applied and saw we weren't supposed to do that, some of the members here did receive a letter.  Not all of them, obviously, but some that are in the General Assembly did receive a letter of introduction, in which I stated it was my intention to file as a candidate.  Actually, at that time, I wasn't quite sure if I was going to or not, but I did.  Since becoming aware of that rule, I've certainly tried not to do so.  I didn't know who was on this Commission, quite frankly.

Q.
Do you understand the 48-hour rule?

A.
I do.

Q.
Could you explain for the members of the Commission your understanding of that rule?

A.
Well, there's a lapse of time, 48 hours, before any commitments or pledges can be sought, after the issuance of the report and the report is issued by this particular committee.

MR. LENSKI:

I would note that the Midlands Citizens Committee reported that the Midlands Advisory Committee found Dorothy Mobley Jones to be qualified and a highly regarded candidate.  The Committee wholeheartly approved of her candidacy for the Family Court bench.  Mr. Chairman, without objection, I would ask that the Citizens Committee report be entered into the record at this time.

THE CHAIRMAN:
Without objection.

MR. LENSKI:

I would also note for the record that any concerns that were raised during the investigation regarding this candidate were incorporated into the questioning of the candidate today.  I have no further questions, Mr. Chairman.  Thank you.

THE CHAIRMAN:
Does any member of the committee have any questions?  Ms. Jones, would you answer Mr. Smith's question?

MS. JONES:

Yes.

REPRESENTATIVE F. SMITH:
Ms. Jones, not withstanding this new oath, but suppose you're in the courtroom and you've got to raise your voice and say, All right, let's settle down.  Do you think that would be a violation of the new oath and these folks turned you in down here to, I guess, Judicial Standards because you had to raise your voice and take control of your courtroom?

MS. JONES:

Well, I don't think you should ever lose control of your courtroom, obviously.  And I think there are certainly ways to make sure that you don't.  If something like that were to happen, the judge is responsible, whether it's witnesses, litigants or attorneys.  Now, I've practiced with some very high-strung attorneys in the past.  So I know what you're speaking of.  But there's certainly a way to handle that, to make it clear to them when they first come into the courtroom, and to be consistent with them.  And I think if you do that -- and you probably know some Family Court Judges right now that come to mind that have that knack, and that is certainly what I would intend to do.  I would not want anyone to let my courtroom be out of control because I didn't do something.  But if I had to raise my voice I certainly would do so.  Sometimes I think tone and demeanor carry a great deal of weight in the courtroom, just as much as raising a voice.

REPRESENTATIVE F. SMITH:
Thank you.

THE CHAIRMAN:
Any other questions of Ms. Jones?  There being none, thank you, Ms. Jones.  We appreciate you appearing before us today, and you understand the 48-hour rule and we hope you have a good trip home.

MS. JONES:

Thank you very much.

THE CHAIRMAN:
All right.  Next will be Mr. Proffitt.

MR. PROFFITT:
Good afternoon.

THE CHAIRMAN:
We have before us today Mr. R. David Proffitt, who seeks a position on the Family Court for the Fifth Judicial Circuit, Seat Number One.  If you would, Mr. Proffitt, raise your right hand to be sworn.

(MR. PROFFITT WAS SWORN.)

THE CHAIRMAN:
Thank you, sir.  Have you had the opportunity to review your Personal Data Questionnaire?

MR. PROFFITT:
I have.

THE CHAIRMAN:
And is it correct?

MR. PROFFITT: 
t is.

THE CHAIRMAN:
Do you have any objection to our making that summary a part of your sworn testimony?

MR. PROFFITT:
No, sir, I don't have any objection.

THE CHAIRMAN:
It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Family Court for Fifth Judicial Circuit, Seat 1

1.
NAME:



Mr. R. David Proffitt


BUSINESS ADDRESS:
S.C. Supreme Court






Gervais Street






P.O. Box 11330, Columbia, S.C. 29211


E-MAIL ADDRESS:

david.proffitt@scbar.org 


TELEPHONE NUMBER:
(office):  (803) 734-1581

2.
Date of Birth:  June 5, 1962


Place of Birth:  Asheville, North Carolina

3.
Are you a citizen of South Carolina?  Yes


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on April 30, 1988 to Joan Ella (Sterk) Proffitt.


Divorced November 27, 1985; Robin Elaine Mills Proffitt; General Court of Justice, District Court Division, Buncombe County, North Carolina, File No. 85-CV-3178; ground was living separate and apart for required period.

Two children.

6.
Have you served in the military?  No military service.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

DeVry Institute of Technology, Atlanta, Ga.; August-December 1980; no degree; left this computer programming school after deciding it was not a career I wanted to pursue.

University of North Carolina at Asheville, 1982-1986; received B.A. in communications, cum laude

University of South Carolina School of Law, 1993-1996; received J.D., cum laude

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, admitted in November 1996

North Carolina, admitted in June 1997

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

At UNC-Asheville:  Editor, The Blue Banner campus newspaper, fall 1986; news editor, 1985-86; features editor, 1984-85.

At USC School of Law:  Member, South Carolina Law Review; Treasurer, Environmental Law Society; Treasurer, S.C. Trial Lawyers Association, student division; Legal Writing Teaching Assistant for Dean John Montgomery during third year of law school; Order of the Coif (top 10% in final class ranking); Order of the Wig and Robe (top 10% as of second year); Dean’s list, four semesters; Am.Jur. awards in Civil Procedure I and II and Legal Writing; Student member, John Belton O’Neall Inn of Court.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.

2004:
S.C. Judicial Department’s Annual Judicial Conference, August 19, 2004; Bluebooking & Editing (in-house appellate court seminar), June 2, 2004; Law & Education (in-house appellate court seminar), February 20, 2004

2003:
Litigation Under the S.C. Tort Claims Act, August 15, 2003 

2002:
Advanced Workers’ Compensation in South Carolina, June 19, 2002; Masters in Trial Advocacy, November 15, 2002

2001:  S.C. Employment Law Update, May 11, 2001; Document Management, May 29, 2001; S.C. Trial Lawyers Association Annual Convention, August 2001

2000:  S.C. Trial Lawyers Association Annual Convention, August 2000; A Haven for Dissenters in America:  South Carolina, February 18, 2000

1999:  Orientation for Attorneys to Assist Disciplinary Counsel, July 16, 1999; Appellate Law Clerks and Staff Attorneys Seminars, August 19 & 23, 1999; Appointments in Family Court Child Protection Cases, December 10, 1999

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

I was an adjunct professor at USC School of Law for four years, from 1998 to 2002.  I taught legal writing and analysis to first-year law students.  In the fall semester, we focused on how to analyze case law and statutes and learned to write a legal memorandum.  In the spring semester, we again focused on how to analyze case law and statutes, studied how to cite various types of legal authority, and learned how to write an appellate brief.  My classes consisted of ten to twelve students. 

12.
List all published books and articles you have written and give citations and the dates of publication for each.

Condominium Buyer Bound by Restrictions in Master Deed and Bylaws, 47 S.C. Law Review 138 (Autumn 1995) (student note in Annual Survey of South Carolina Law).

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

Admitted before South Carolina Supreme Court and all lower courts in South Carolina, November 1996.

Admitted before North Carolina Supreme Court, and all lower courts in North Carolina, June 1997

Admitted to United States District Court, District of South Carolina, June 2000

Admitted to United States Court of Appeals for the Fourth Circuit, November 2000

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

August 1996 to August 1998:  Staff attorney at the South Carolina Supreme Court; wrote memos to Court explaining facts, parties’ positions, and applicable law in a wide variety of cases and motions; drafted proposed orders and unpublished opinions.

August 1998 to July 2000:  Law clerk for the Honorable John H. Waller, Jr., at the South Carolina Supreme Court; researched law and wrote bench memoranda explaining facts, parties’ positions, and applicable law in a wide variety of cases; drafted opinions for publication.

1998 to 2002:  Taught legal writing and analysis to first-year students at USC School of Law, focusing on preparation of legal memoranda in the fall semester and appellate briefs in the spring semester.

July 2000 to July 2002:  General practice of law in Columbia with emphasis on representing individuals with cases involving personal injury, workers’ compensation claims, medical malpractice, product liability, and general civil litigation; practiced with David E. Massey, David A. Fedor, and Richard L. Eaton, Jr.

August 2002 to November 2003:  General practice of law in Columbia with emphasis on representing individuals with cases involving personal injury, workers’ compensation claims, family law, medical malpractice, product liability, and general civil litigation; worked as a sole practitioner.

November 2003 to present:  Law clerk for the Honorable E.C. Burnett, III, at South Carolina Supreme Court; research law and write bench memoranda explaining facts, parties’ positions, and applicable law in a wide variety of cases; draft opinions for publication.

15.
What is your rating in Martindale-Hubbell?  My listing in Martindale-Hubbell contains basic information.  I am not rated, to my knowledge.

16.
What was the frequency of your court appearances during the last five years?

federal:

Fewer than five;

state:

Average 1-3 times per month.

(Answers based on private practice from 2000 to 2003)

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

civil:

85 percent;

criminal:
5 percent;

domestic:
10 percent.

(Answers based on private practice from 2000 to 2003)

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

jury:

5 percent went to jury;

non-jury:
95 percent settled or resolved prior to trial.

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?

I served as sole counsel in two jury trials.  I was associate counsel in several other cases.

(Answers based on private practice from 2000 to 2003)

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
Weathersby v. Right Way Construction, Inc., and DHA Enterprises, Inc., C.A. No. 2000-26-603 (Horry County).  I represented Mr. Weathersby, who suffered severe, life-changing injuries in an on-the-job fall at a Myrtle Beach construction site.  I was lead counsel during the litigation of the case; Mr. Weathersby also was represented by David Fedor and Pat McWhirter, both of Columbia.  The case was settled after extensive litigation.


(b)
Hollins v. Bobby D. Randall and Wal-Mart Stores, Inc., C.A. No. 2001-CP-20-288 (Richland County).  I helped represent a minor child and her family in a case in which Wal-Mart allegedly employed a known pedophile in an area of the store often frequented by minors unaccompanied by their parents.  This case is ongoing and, I believe, recently was a catalyst in Wal-Mart’s decision to begin performing pre-employment criminal background checks on more employees.  David Massey and Richard Eaton are lead counsel in the case.

(c)
Thomas v. Palmer, C.A. No. 3:03-1640-24 (U.S. District Court of South Carolina).  I, along with David Fedor, represented the family of a man killed when a car collided with his motorcycle on Interstate 20.  The case was settled.

(d)
Branch v. Coca-Cola Bottling Co. Consolidated et al., C.A. No. 99-CP-20-279 (Fairfield County).  I helped represent a minor child and his family after the child was severely injured in a vehicle wreck involving a Coca-Cola delivery truck.  David Massey was lead counsel.  The case was settled.

(e)
Walker v. Department of Defense, Docket No. AT-0752-03-0299-I-1.  I represented Mr. Walker, who alleged he was wrongfully fired as store director of the Fort Jackson commissary.  Mr. Walker remained employed with the Defense Commissary Agency, although at a different location, after a hearing before an administrative law judge of the Merit Systems Protection Board.

All of the above cases are significant in that the persons I represented had suffered a life-altering injury, event, or death of a loved one.  I considered it a great honor, as well as a considerable responsibility, to help my clients recover physically, emotionally, and financially after such events.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

I prepared a return to Waste Management’s petition for a writ of certiorari to the state Supreme Court in Bryant v. Waste Management, Inc., 342 S.C. 159, 536 S.E.2d 380 (Ct. App. 2000), a case in which the Court of Appeals affirmed a jury verdict in favor of the plaintiff.  The Supreme Court denied certiorari.  I have written bench memoranda and drafts of opinions in numerous appeals of all types in my capacity as a law clerk and staff attorney at the state Supreme Court for nearly five years.  I also have taught first-year law students for four years at the USC School of Law how to prepare an appellate brief.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.

I have not personally handled any criminal appeals.  As previously noted, I have written bench memoranda and drafts of opinions in numerous appeals of all types, including criminal appeals, in my capacity as a law clerk and staff attorney at the state Supreme Court for nearly five years. 
22.
Have you ever held judicial office?  No.

23.
If the ANSWER: to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not applicable.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

I had the usual jobs as a teenager, working at restaurants and grocery stores.  I worked part-time in the construction industry in western North Carolina while attending UNC-Asheville from 1982 to 1986, primarily working as a carpenter.  I worked as a newspaper reporter at the Morganton (N.C.) News Herald in 1987, at the Spartanburg Herald-Journal from 1988 to 1991, and at the Summerville Journal Scene from 1991 to 1993.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

None, other than the usual relationships lawyers have with other lawyers when jointly representing clients.  I would resolve potential conflicts of interest under the rules set forth in the Code of Judicial Conduct, Rule 501, SCACR.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None. 

41.
 List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
 Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


a)
South Carolina Bar;


b)
North Carolina Bar;


c)
S.C. Trial Lawyers Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  None.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

49.
Personal References:


(a)
Ronald B. Cox, Bowers Orr, LLP



P.O. Box 25389, Columbia, S.C. 29224 (803) 788-5220


(b)
Elizabeth R. Polk, Scott Law Firm



P.O. Box 2065, Columbia, S.C. 29202 (803) 252-3340

(a) David E. Massey, Massey, Eaton & Assoc.


P.O. Box 7014, Columbia, S.C. 29202 (803) 799-9022

(b) Rev. Franklin D. Morris

228 Lancewood Rd., Columbia, S.C. 29210 (803) 216-0475


(e)
Bank of America and S.C. State Credit Union

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  R. David Proffitt
September 21, 2004

THE CHAIRMAN:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the service on the bench.  Our investigation has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar, a SLED and a FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, Verification of your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared, a study of previous any screenings, which I don't think applies in your case, and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election or candidacy.  No witnesses are present to testify.  Do you have a brief opening statement you'd like to make?

MR. PROFFITT:
I would.

THE CHAIRMAN:
Thank you, sir.

MR. PROFFITT:
I would like to just emphasize that I believe I'm qualified to serve as a Family Court Judge for three primary reasons:  I've served as an appellate lawyer at the State Supreme Court for five years and then three years in private practice.  I'm now a law clerk for Justice Burnett.  I returned to Justice Burnett's office after private practice of three years.  In addition to that, I had six years as a newspaper reporter before going to law school.  So in my job as an appellate lawyer, one thing that I practiced every day and learned on a daily basis is to -- is how to engage in the deliberative process, which is what I think a judge has to do every day all day.  I help the Court draft and figure out what the law ought to be and what the law is and how to apply the law to the facts of the case.  And being a judge is very different, I think, from being a lawyer.  A lawyer comes in and makes the argument, makes the statements and the argument, puts his client's position on the record, and the other opposing counsel does the same.  Then it falls to the judge to weigh all of that and to apply the factors and to put it all together and to engage in that mental process of mental gymnastics that are required to reach the right and correct result.  And I think that's what -- one of the key things that makes me qualified to serve as Family Court Judge.  In addition, I believe a Family Court Judge has to understand human nature.  And I've met and interacted with lots of people as a lawyer, and prior to that when I was a newspaper reporter.  That's like a crash course in human nature.  One morning you're out interviewing, perhaps, say the residents of a public housing complex on issues that are of concern to them, and then that evening you may be at a meeting such as this or a governmental meeting interviewing and interacting with state and local government leaders.  So you have to learn to appreciate and understand a broad range of people and how to deal with them and understand that you have to treat everyone with respect and dignity.  So I believe I have some good experience in that regard.  And finally, I think a Family Court Judge, especially, has to have a lot of energy and stamina and enthusiasm, because Chief Justice Toal reported recently that there are -- each judge in the state among the Family and Circuit Court judges carries an average of 3,300 cases at any given time.  That's a heavy caseload.  So the judge has got to be there all day and really work at it to consider the cases and decide the issues that come before him or her.  Every job I've ever had, every position I've held, I've approached it with energy and enthusiasm.  I have no doubt that I would do the same as a Family Court Judge.

THE CHAIRMAN:
Thank you, sir.  Answer any questions Mr. Lenski might have for you.

MR. LENSKI:

Thank you, Mr. Chairman.  Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Mr. Proffitt has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement; and with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:
No objection.

Sworn Statement to be included in Transcript of Public Hearings

Family Court Judge

Full Name:

Robert David Proffitt

Address:

78 King Charles Road, Columbia, S.C. 29209-2249

Work Telephone:
(803) 734-1581

E‑Mail Address:
david.proffitt@scbar.org

1. Why do you want to serve as a Family Court Judge?

I want to serve as a family court judge because I have the skills, temperament, and desire to fairly and impartially resolve family-related disputes and issues that arise among people who live in Richland and Kershaw counties.  I believe it would be a personally rewarding, but very demanding, position.

A family court judge has the power to affect people’s lives in a tangible, personal, and sometimes dramatic way.  Most civil lawsuits and court actions are personal in the sense that, regardless of how they are resolved, one person may walk away satisfied while another may be unhappy. Family court disputes are perhaps the most personal of all cases, often affecting a party’s relationships with those closest to them.  My great hope would be that, as judge, I would have a positive impact on the lives of those who walk, willingly or not, into the courtroom. That positive impact often might not be immediately apparent to the parties, but I believe a fair and just resolution of a case eventually should have a beneficial effect on those involved in it.

It seems I have spent much of my professional life trying to weigh competing interests or viewpoints and decide how a matter ought to be resolved.  As a newspaper reporter, a job I had for six years before going to law school, I daily realized how important it is to consider all sides of a story when deciding how to report it.  Learning how to examine an issue or case from different perspectives also is one of the primary skills taught in law school.  It is the only way to become a truly effective advocate or judge.  I have spent nearly five years as an appellate court law clerk and staff attorney, helping our state’s highest judges reach a correct, fair, and just decision in the cases that come before them.

I believe I have the necessary legal skills, the ability to understand the law and its application to particular facts and circumstances.  I also believe I have the “people skills” needed to serve as a fair and effective judge, the right mix of empathy, tolerance, patience, and firmness.  I look forward to the opportunity to  put my skills to work for the people of the Fifth Judicial Circuit.

2. Do you plan to serve your full term if elected?  Yes.

3. Do you have any plans to return to private practice one day?  No.

4. Have you met the statutory requirements for this position regarding age, residence, and years of practice?

I have met all requirements as of the date of these responses except the years of practice requirement.  I was admitted to the practice of law in South Carolina on November 18, 1996.  If elected during the 2005 legislative session, I will have been in practice for eight years at the time of my election.

5. What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

Ex parte communications, i.e., contact or communication with only one party to an action without the knowledge or presence of the opposing party, are prohibited, with limited exceptions.  See Canon 3(B)(7) of Rule 501, SCACR.  A judge may speak with one party for routine scheduling or administrative purposes, provided that no party will gain an advantage and provided the judge promptly notifies the other party about the communication.  A judge may confer separately with the parties, with their consent, in an effort to mediate or settle a case.  Canon 3(B)(7) and its commentary provide further advice and illustrations.

I would actively discourage and prohibit ex parte communications even for mundane or allowable reasons because I believe they generally are a bad idea.  A judge not only must be fair and impartial, but also must be perceived as fair and impartial by counsel and their clients.  A judge should strive not do anything which creates a perception of bias or prejudice.  See Canons 1 and 2 of Rule 501, SCACR.  This concept is important not only in the resolution of individual cases, but also to foster public respect for and confidence in the judicial system as a whole.  Secretaries or the staff in the clerk’s office should handle scheduling matters.  I would further instruct my secretary and other staff, of course, that it would be improper for them to engage in any ex parte communications on the substance or merits of any case.  See Canon 3(C)(2) of Rule 501, SCACR.

6. What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

A judge must recuse himself in any case in which the judge’s impartiality might reasonably be questioned.  Disqualification is required in cases in which a judge or his family member has an economic interest or any other interest that is more than de minimis which could be substantially affected by the proceeding, as well as cases in which the judge’s spouse or other family member is a party, officer, lawyer, or witness in the proceeding.  See Canon 3(E) of Rule 501, SCACR.  A judge should always be alert to potential conflicts, even if they appear to be slight.  Some cases are plain under the canons of judicial conduct and the judge should simply recuse himself.  If there is any doubt about the existence of a conflict, the judge should alert the parties and their counsel to the possible conflict, withdraw to allow the parties to discuss the issue, and then allow them to decide whether to waive the disqualification or seek the judge’s recusal.  See Canon 3(F) of Rule 501, SCACR.

I do not believe a judge should automatically recuse himself when a lawyer-legislator appears before him simply because the legislator cast a ballot in a judicial election.  If that were true, lawyer-legislators would find it practically impossible to appear in numerous courts.  A judge should recuse himself if there is some other relationship or conflict at issue in a case handled by a lawyer-legislator.  As for former associates or partners, a judge should not participate in any case in which he was involved or had personal knowledge before becoming a judge.  See Canon 3(E)(1).  A prudent judge also would avoid hearing cases handled by former associates or partners, at least until a substantial period of time had passed.  A judge should routinely disclose the former association on the record and allow the parties to decide whether to waive disqualification or seek the judge’s recusal.

7. If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would tend to give a substantial amount of deference to a party who asserts a legitimate reason for recusal, as set forth in Canon 3(E), even if I personally believed I could remain impartial.  As previously stated, it is important both in individual cases and for the judicial system as a whole that judges not only act impartially, but that they are perceived to be impartial.  It is not necessary, however, for a judge to recuse himself in every instance when disqualification is not required under the ethical rules.  “A judge shall hear and decide matters assigned to the judge except those in which disqualification is required.”  Canon 3(B)(1) of Rule 501, SCACR.  A party at times may assert or fear a judge is biased simply because the judge overrules two objections in a row.  A judge must be able to sort out legitimate assertions of disqualification or alleged bias from those in which a party simply wishes he were standing before someone else.  

8. How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

I would recuse myself if my spouse or a close relative were financially or socially involved in a substantial way with a party or counsel in a particular proceeding.  That is the best and most effective way to avoid any appearance of impropriety in a particular case.  See Canon 2 of Rule 501, SCACR.  Potential financial conflicts deserve special attention because almost everyone believes, rightly or wrongly, it’s money that makes the world go ‘round.  Thus, recusal would be required, for example, if a close relative were in business with a party or his counsel.  If a spouse or close relative of the judge is simply a social acquaintance of a party or his counsel, or perhaps served together in some charitable or civic endeavor, that situation may not require recusal under Canons 2 or 3(E).  The judge should, however, disclose the potential conflict to the parties on the record and allow them to privately discuss whether to waive the disqualification or seek the judge’s recusal.  

9. What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

I would not accept gifts or social hospitality from counsel or parties who appear before me, or are likely to appear before me.  I understand that small gifts are acceptable under the ethical rules in some instances, such as a birthday present from a close friend.  See Canon 4(D)(5) of Rule 501, SCACR.  But I believe a judge can afford to buy his own lunch and ought to do so.  Acceptance of such gifts or hospitality tends to create the appearance of impropriety or partiality, and a blanket prohibition on them is the simplest and best way to avoid problems.

10. How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I would follow the requirements of Canon 3(D) of Rule 501, SCACR.  Under that rule, a judge who receives information indicating a substantial likelihood that another judge or lawyer has committed a violation of applicable ethical rules must take appropriate action.  Such action may include directly communicating with the other judge or lawyer, or reporting the matter to the appropriate disciplinary authorities.  If a judge knows of a violation by another judge or lawyer that raises a substantial question about his or her fitness to serve as a judge or practice law, the judge is required to inform the appropriate disciplinary authorities. 

11. Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No.

See also Canon 5 of Rule 501, SCACR (addressing limits on political activity of a judge).

12. Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

See also Canon 3(A) of Rule 501, SCACR (“judicial duties of a judge take precedence over all the judge’s other activities”) and Canon 4(A) (judge shall conduct all extra-judicial activities in manner that does not cast reasonable doubt on capacity to act impartially, demean the judicial office, or interfere with proper performance of judicial duties).

13. Since family court judges do not have law clerks, how would you handle the drafting of orders?

The caseload of a family court judge usually is too heavy to allow the judge to draft the order in every case.  Therefore, I would often ask counsel for the parties to draft orders, which I would modify as needed. In more complex matters, I would either write the order myself or ask counsel to submit a proposed order by email, which I would then modify as needed.  I have extensive experience in the drafting of orders and opinions due to my nearly five years as a law clerk and staff attorney at the state Supreme Court.  I also drafted orders for circuit and family court judges as counsel in various cases while in private practice.

14. If elected, what method would you use to ensure that you and your staff meet deadlines?

Deadlines are a fact of life in all types of cases in private practice and I expect it would be no different as a family court judge.  I always disliked it when it took what seemed like an unnecessarily long time for a clerk to schedule a hearing or a judge to issue a ruling or order.  I understand that parties appreciate and need a timely, accurate response from the family court system.  I know that deadlines are especially crucial in cases involving children, such as emergency removal actions initiated by law enforcement or the Department of Social Services.  I anticipate that I would use a computer-based scheduling system with a “tickler” feature that alerts the user to upcoming deadlines.  I also would expect my secretary and counsel for the parties to help keep me on track in meeting various deadlines.

15. If elected, what specific actions or steps would you take to insure that guardians ad litem and other testifying professionals were adequately supervised by you during the pendency of a case?

The role of guardians ad litem (GAL) in family court proceedings has been the subject of substantial discussion and controversy in recent years.  Major concerns included a perception that GAL recommendations were too often biased and a usurpation of the judge’s role, and overpayment of ineffective or unqualified GALs.  The Legislature in 2002 enacted the Private Guardian Ad Litem Reform Act, which sets forth the role and duties of a GAL in some detail.  See S.C. Code Ann. §§ 20-7-1545 to –1557 (Supp. 2003). 

I would expect and require a GAL to adhere closely to the statutory mandates.  Those mandates include minimum qualifications, a requirement that the GAL inform the parties of his or her qualifications, a listing of the GAL’s specific duties and responsibilities, and payment provisions.  A GAL’s final report must not include a recommendation on a custody issue unless requested by the judge for reasons specifically set forth on the record.  The family court also maintains a list of qualified GALs eligible for appointment.  I anticipate that I would participate in the preparation of that list.

16. What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

Our system of government at both the state and federal levels contemplates three distinct branches – executive, legislative, and judicial.  Each is generally charged with a separate task and, as first-year law students learn, the legislative body writes the laws, the executive agencies enforce them, and the judiciary applies and interprets them.  A judge is not a legislator and should strive to avoid “judicial activism.”

Family court issues, in particular, are largely addressed in comprehensive statutes.  A trial judge must apply and interpret the law as it is written by the legislature and interpreted by higher courts.  A judge may not ignore or “rewrite” the law simply because he disagrees with it.  Nor may a judge create new law out of whole cloth.  The distinction between writing the law and interpreting it is a fine one in some instances.  The state Supreme Court, for example, sometimes writes new law when it extends or modifies existing principles of common law, or “court-created” law.  However, a family court judge by and large is charged with applying and interpreting the law, not creating it.

Similarly, judge should promote the public policies established by the Legislature and appellate courts, as those policies are expressed in statutes, regulations, and case law. 

17. Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

The first, most important action any judge can take to improve the legal system and administration of justice is to work long and hard to reach a just and lawful decision in each particular case.  It would be of little comfort to a party to have the state’s most renowned and influential jurist hear her case, only to have that jurist give her matter inadequate attention because he must be off to bigger and better things.  Beyond that, a judge is in a unique position to identify shortcomings in the system, whether they are procedural or substantive.  A judge who hears numerous cases should more quickly recognize a systemic problem than a practitioner who may encounter the problem only twice a year.  I would always be alert to potential ways to improve things, whether it is the flow of cases or potential modifications to statutes.  I also believe veteran judges must actively participate in continuing education seminars, sharing their knowledge and wisdom with those who are less experienced.  I would strive to do so after gaining sufficient experience. 

18. Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?

Serving as a family court judge would be a very demanding job.  A judge must make many difficult decisions on extremely personal matters that are of the utmost importance to the parties involved.  Family court cases often are replete with raw emotional issues that affect not only the parties, but their counsel and the court.  I have no doubt that the impact of deciding such cases could affect a judge’s personal relationships. 

I believe the primary way of relieving the stress, so that it does not damage the judge’s own personal relationships, is to give the utmost attention and absolute best effort while considering and deciding cases.  But when the day or week ends, a judge must be able to shift gears and not let the stress of work-related worries spill over into every aspect of the judge’s personal life.  That’s not to say that a judge would never think about a case outside the court.  Judges are humans, not robots with an “off” switch.  Work issues simply cannot dominate all other personal issues all the time.  It’s much the same effort a lawyer must make to reduce stress, particularly when handling complex or emotionally charged cases.

A judge also should be able to discuss issues of job-related stress and overwork with his spouse or other judges.  They are the ones most likely to appreciate the pressures and develop effective ways to deal with them.  The bottom line is that a judge whose personal life is troubled or in turmoil cannot be expected to deal adequately with others’ problems in a fair and evenhanded way.  I am blessed with a strong, understanding wife and an ability to keep things in perspective, attributes that would serve me well as a judge.

19. Would you give any special considerations to a pro se litigant in family court?

Pro se litigants pose special problems for courts at every level of our system.  I recognize and appreciate that a person has a right to represent himself in court, regardless of whether it is a smart thing to do.  Litigants in family court often must represent themselves for financial reasons.  The rules contemplate some leniency toward pro se litigants who are struggling to cope with an unfamiliar system.  See e.g. Rule 17, SCRFC (allowing defendant to be heard at merits hearing even though he failed to file an answer to the complaint).

“A judge shall accord to every person who has a legal interest in a proceeding, or that person’s lawyer, the right to be heard according to law.”  Canon 3(B)(7) of Rule 501, SCACR.  I would strive to make the system accessible for pro se litigants within the limits imposed on a judge’s and the clerk’s staff.  However, neither the judge nor the clerk’s staff may give legal advice to pro se litigants.  Canons 4(G) and 3(C)(2).

20. Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?

No, nothing other than typical mutual funds, stock, or bond investments invested in retirement-related accounts.

See also Canons 3(A) and 4(A) of Rule 501, SCACR (judicial duties take precedence over all the judge’s other activities and judge must conduct extra-judicial activities in a manner that does not interfere with performance of official duties).

21. Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

I would follow the requirements of Canons 3(E) and (F).  Disqualification is required if a case involves more than a de minimis interest that could be substantially affected by the proceeding.  The rules contemplate that a judge, for example, may hold shares in a mutual fund as an ordinary investor without recusal being required simply because that fund is peripherally involved in a matter.  See definition of “economic interest” in Rule 501, SCACR.  If I believed the interest held by me or my family member might trigger the application of Canon 3(E), I would disclose it on the record to the parties, allow time for them to discuss the issue privately, and decide whether to waive the disqualification or seek recusal.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

24.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

25.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

a. Divorce and equitable distribution: 

b. Child custody:

c. Adoption:

d. Abuse and neglect:

e. Juvenile cases:

I have limited experience as a lawyer in handling divorce, equitable distribution cases, and child custody matters.  About 10 percent of my practice was devoted to family law issues when I was in private practice.  I have not personally handled any adoption, abuse and neglect, or juvenile cases in private practice.  I have worked on all the listed types of cases in my capacity as an appellate court law clerk and staff attorney.

While experience in a particular type of case or area of law certainly is helpful, I do not believe it is an absolute prerequisite to serving as a judge.  The best judges are those with a great capacity to understand the factual situations and people who appear before them, and apply the law in a just and fair manner to the facts of a case.  I would compensate for my lack of experience by careful, constant study of relevant statutes, case law, and treatises on family court law by recognized authorities, and by attending all available continuing legal education courses on family court matters.

26.
What do you feel is the appropriate demeanor for a judge?

A judge should at all times do his best not only to act fairly and impartially, but also to be perceived as acting fairly and impartially.  A judge should avoid comments and actions that tend to show bias toward one side or the other.  Specifically, a judge should refrain from conduct that manifests any bias or prejudice toward a person based on race, sex, religion, national origin, disability, or age.  A judge should be patient, dignified, courteous, and compassionate.  That means a judge must be very careful what his words and facial expressions convey to those involved in a case.  A judge should strive to maintain a neutral demeanor and appearance.  At the same time, a judge must maintain order and decorum in the courtroom, and should not hesitate to deal with inappropriate or disrespectful behavior.  A judge should also ensure that the lawyers appearing before him and the judge’s staff follow the same rules.  See Canon 3(B)(4), (5), and (6) of Rule 501, SCACR. 

27.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

These rules apply all the time, in and out of court.  A judge is not required to be a humorless monk.  But he must always be aware of how his actions or conduct reflect on not only the judge personally, but on the judicial system as a whole.  See also Canons 1 and 2 of Rule 501, SCACR (requiring judge to uphold integrity and independence of judiciary).

28.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

It may be appropriate to feel anger with a member of the public, a criminal defendant, attorneys, or pro se litigants due to the actions of those persons.  Judges are not automatons and they feel emotions like any other human.  Any judge who is unable to experience a normal emotional range probably ought not to be on the bench.  However, feeling anger and displaying anger are two entirely different things.  As discussed above, a judge should always maintain an appropriate demeanor in and out of the courtroom.  Angry outbursts or attacks on a person appearing in court should never occur.  Furthermore, angry reactions from the bench only prompt equally angry responses from the other person, making a bad situation worse.  If a judge becomes so upset that he thinks it might affect his words or conduct, he ought to call a recess and retreat to his chambers for a break.

29.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?  None.

30.
Have you sought or received the pledge of any legislator prior to this date?  No.

31.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

32.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

Have you contacted any members of the Judicial Merit Selection Commission?  No.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

R. David Proffitt

Sworn to before me this 21st day of September, 2004.

Notary Public for South Carolina
My commission expires:  April 1, 2014

MR. LENSKI:

Thank you, Mr. Chairman.  Also included in your notebooks for your review is a copy of the candidate's personal experiences statement.  I would note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire, which was introduced earlier into the record, Mr. Proffitt meets the statutory requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MR. LENSKI:

Q.
Mr. Proffitt, I have some questions for you.  Sir, why do you want to be a member of the Family Court?

A.
Well, I've touched on some of the reasons in my opening statement.  I believe I have the skills and the temperament and just the desire to do it.  As you all know, I don't have the most Family Court experience of the candidates that you're looking at.  That was one area of my practice that I was trying to expand into before I -- in my last year when I was a sole practitioner.  But I have less Family Court experience -- direct Family Court experience than some of the candidates that you're looking at.  I do find it an interesting and challenging part of the law and believe that I would enjoy it and do an excellent job if given the opportunity.

Q.
Mr. Proffitt, I know you addressed some of this -- the answer to this question in your statement, your initial statement to the Commission, but how do you believe that your legal and professional experience thus far will help you be an effective Family Court judge?

A.
I would just reiterate that I've tried to think and act like a judge for years, and that's -- I've tried to help our State's highest court in my job as an appellate lawyer for them to reach a correct and just result in the cases that come before them, including many family law cases.  But that would be, I believe, my primary qualification.  I also have some trial experience and a lesser amount of Family Court experience.

Q.
Are there any areas that you feel you would need to additionally prepare for before becoming a Family Court Judge; and if so, how would you go about getting that additional preparation?

A.
Well, I think I would just have to engage in a vigorous study of the case law -- as I have been, of the case law and the rules and the procedures of Family Court.  And I'm sure that I would be able to figure out what I needed to do and to apply the law as it applies to the facts.

Q.
Mr. Proffitt, although you address this in your sworn affidavit and also reference some of this in your initial statement to the Commission, could you please tell the members of the Commission what you think is the appropriate demeanor for a judge?

A.
Well, I think a judge has to remain a fair and impartial person on the bench.  You have to not only be fair and impartial, but you have to look fair and impartial.  You can't give body language signals, through your comments, any indication of favoring one party over the other while a procedure is going on until you've ruled.  A judge should, outside the court and inside the court, carry himself or herself in a dignified manner and not do anything to soil the reputation of that judge or the judicial system as a whole.  When people look at you and they know you're a judge, and if you do untoward or things that you shouldn't do, that reflects on the whole system.  And if they think you're a frivolous person or a person with no bearing of weight, that reflects on the system as a whole.  So you always try to present yourself well no matter where you are.

Q.
Mr. Proffitt, have you ever had a grievance action filed against you or have you ever been a party to a lawsuit?

A.
I have never been a -- well, I was divorced.  So I was a party in that lawsuit in North Carolina.  But other than that, no party to a lawsuit.  I did have a grievance filed against me, which I assume you have records on.  I will be glad to talk about it.

Q.
If you would, please, sir.

A.
Sure.  I represented a lady by the name of Alexis Williams in an employment discrimination case.  We went -- took the case to mediation.  We settled it that day at mediation.  After the mediation Ms. Williams changed her mind, in my view, and decided that it was not enough money.  There were a couple of other points in the settlement agreement that she disagreed with after the fact and she filed a grievance.  And it was investigated by the grievance board and dismissed.

Q.
Mr. Proffitt, is there a Family Court Judge on the bench you would emulate if you were elected to the bench; and if so, would you explain why you would emulate that judge?

A.
No, I can't think of any one particular Family  Court Judge that I would emulate.  I would just reiterate that I've seen a lot of judges in action, both at the trial level and the appellate level.  And I would mimic the ones who I think are best.  Some of the ones I've worked with most closely are the ones on the Supreme Court.  All of them are, in my estimation, some very good judges that people emulate.  So that would probably be where I would get my most direct contact from.

Q.
What would you like your legacy to be as a judge on the Family Court?

A.
I would like for my legacy to be that he was a fellow who could fully and fairly hear me out and consider the merits of my case.  And even if I disagreed with him, he always treated me with respect and dignity.  And even though I may not -- even though a party may not have realized at the time that a decision might have a positive impact in their life, maybe it would down the road, and that at some point they might come to see that.

Q.
Do you plan to serve the full term if elected as a Family Court Judge?

A.
I do.

Q.
I just have some brief housekeeping issues.

Have you sought or received the pledge of any legislator prior to this date?

A.
No, sir.

Q.
Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.
No, sir.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
No, sir.

Q.
Have you contacted any members of this

 Commission?

A.
No, sir.

Q.
Do you understand the 48-hour rule?

A.
I do.

Q. 
Would you, in your own words, please explain to the Commission what you understand that rule to be?

A.
That rule says that until you issue your final report to the legislature, that I'm not allowed to contact legislators and ask them for support, because the theory is that they're going to have time to look at the report and come to their own conclusions before people start banging on the door asking for support.

MR. LENSKI:

Thank you.  Mr. Chairman, I would note for the record that the Midlands Advisory Committee found R. David Proffitt to be a qualified candidate.  The committee approved of his candidacy for the Family Court bench.  Without objection, I would ask that the Citizens Committee report be entered into the record at this time.

THE CHAIRMAN:
Without objection.  Does any member of the Commission have any questions for Mr. Proffitt at this time?  There being no further questions, Mr. Proffitt, we would like to thank you for your willingness to offer to serve.  I would remind you again about the 48-hour rule.  I would also remind you that this concludes this portion of your screening.  We could call you back if we so chose to do so for further examination, although it's very unlikely.  And with that, again, thank you for being here today.  I hope you have a good day.

MR. PROFFITT:
Thank you.

THE CHAIRMAN:
We've been advised by counsel that we need to go into executive session.  All in favor.

(Continued in Executive Session.)

PUBLIC SESSION

THE CHAIRMAN:
The next candidate is Ms. Potterfield.  Good afternoon, Ms. Potterfield.

MS. POTTERFIELD:
Hi, how are you?

THE CHAIRMAN:
Fine.  I see you have some folks with you.  Would you like to introduce them?

MS. POTTERFIELD:
I would love to.  This is my husband, John Potterfield.  This is Beth and John Carrigg.

THE CHAIRMAN:
Nice to have you all today.  We have before us today Ms. Ashlin B. Potterfield, who seeks a position with the Family Court for the Fifth Judicial Circuit, Seat Number One.  If you would, Ms. Potterfield, raise your right hand to be sworn.

(MS. POTTERFIELD WAS SWORN.)

THE CHAIRMAN:
Thank you, ma'am.  Have you had an opportunity to review your Personal Data Questionnaire?

MS. POTTERFIELD:
I have.

THE CHAIRMAN:
Is it correct?

MS. POTTERFIELD:
It is.

THE CHAIRMAN:
Do you have an objection to our making that document a part of your sworn testimony?

MS. POTTERFIELD:
No, sir.

THE CHAIRMAN
It will be done at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Family Court, Fifth Judicial Circuit, Seat 1

1.
NAME:



Ms. Ashlin Blanchard Potterfield


BUSINESS ADDRESS:
1712 Main Street, Columbia, S.C. 29201


E-MAIL ADDRESS:

ashlinp@aol.com


TELEPHONE NUMBER:
(office):  803-779-3700

2.
Date of Birth:  September 1, 1967


Place of Birth:  Orangeburg, South Carolina

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status:  Married on August 5, 1989, John Cheney Potterfield; Never divorced.


One child.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Converse College 1984-1988 Bachelor of Arts Degree

University of South Carolina School of Law 1988-1991 Juris Doctorate

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina 1991

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Converse College 1984-1988

Pi Gamma Mu honor society 


Mortar Board President 1988


Strom Thurmond Scholar


S.C. Student Legislation, Delegation Chairman


USC Law School 1988-1991


Johnson Legal Award, Spartanburg County Foundation


Palmetto Law Society


Volunteer, Domestic Pro Bono Clinic

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.


1999
S.C. Trial Lawyers Annual Convention, August 1999

2000
Family Court Bench/Bar Update, January 7, 2000; S.C. Trial Lawyers Annual Convention, August 3, 2000

2001
S.C. Trial Lawyers Annual Convention August 2, 2001; Richland County Bar 7th Annual Ethics Seminar, November 2, 2001

2002
S.C. Trial Lawyers Annual Convention, August 1, 2002; Richland County Bar Ethics CLE, November 1, 2002

2003
S.C. Trial Lawyers Annual Convention, August 7, 2003

2004
New Judges School; Revised Lawyer's Oath and Ethics, September 14, 2004

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Do NOT attach a separate list.


1999
Cool Tips from the Hottest Lawyers, May 7, 1999, speaker;



That Was the Year that Was, January 8, 1999, speaker on Family Court issues;



S.C. Trial Lawyers Annual Convention, August 1999, speaker Family Court section.


2000
Family Court Bench/Bar Update January 7, 2000, speaker;


S.C. Trial Lawyers Annual Convention, August 3, 2000, moderator/coordinator.


2001
S.C. Trial Lawyers Annual Convention, August 2, 2001, moderator/coordinator.


2002
Cool Tips from the Hottest Lawyers, April 19, 2002, speaker;



S.C. Trial Lawyers Annual Convention, August 1, 2002, moderator/coordinator;



Hot Tips from the Best Domestic Lawyers, September 20, 2002, speaker.


2003
Cool Tips from the Hottest lawyers, April 25, 2003, speaker;


S.C. Trial Lawyers Annual Convention, August 7, 2003, moderator/coordinator.


2004
New Judges School;


S.C. Trial Lawyers Annual Convention, August 5, 2004, speaker criminal law section.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.   South Carolina state courts 1991

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


In September 1991, I started working for the Aiken County Public Defender Corporation.  This was a Family Court position that was funded through a grant from the Governor's office.  I solely represented juvenile defendants.  In approximately May 1992, I started working at the Richland County Public Defender Office as an attorney assigned to Family Court.  I did make a few appearances in General Sessions with juvenile defendants that had been waived from Family Court to Juvenile Court.  In February 1993 I started working as an associate for Harvey L. Golden.  My practice turned from 100% criminal in Family Court to 100% civil in Family Court.  In the Fall of 1994, I was made a partner in the current law firm of Golden, Taylor, Potterfield, and Barron.  I handle all domestic cases.

15.
What is your rating in Martindale-Hubbell?  I have an AV rating.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
None;


(b)
state:

an average of 1 to 2 times per week.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

0;


(b)
criminal:
1% Criminal domestic violence;


(c)
domestic:
99%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

0;


(b)
non-jury:
100%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole Counsel

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
DSS v. Denter.  This Abuse and Neglect case began with sexual abuse allegations against the father.  The allegations surfaced during a hotly contested custody action.  This case was important because the allegations were made in an effort to impact the divorce and custody case pending in another county.  The Court in this case did not find that the father was the perpetrator.

(b)
King v. King.  The case was the culmination of almost 10 years of litigation between these parties.  This specific trial dealt with post divorce custody.  This case was important because mental health professionals, the Guardian ad Litem, the lawyers, and the Court worked very hard to put together creative solutions for this family.

(c)
Snyder v. Snyder.  This case was a short marriage that ended with a fault ground and a great deal of debt.  This case was a challenge because the parties created a great deal of this debt during the time they lived together prior to their marriage and it was very difficult to show what portion should be contributed to each party.  The husband shifted balances on credit cards so much that it was almost impossible to track the entire amount.

(d)
Grainger v. Grainger.  This case involved multiple real property problems.  Both parties had property from a previous marriage and/or inheritance.  This marriage was of average length and the parties made direct and indirect contributions to all the properties.  The challenge of this case was to present the contributions of each piece of property in a way so the Court could award the appropriate amount of property to the deserving party.  This case was appealed by the husband and was affirmed by the Court of Appeals in Unpublished Opinion No. 2002-UP-617.

(e)
Rabert v. Rabert.  This case involved the reduction of alimony.  The husband wanted to reduce his alimony obligation to his wife of almost 30 years.  The basis of the reduction was that his reduction in income.  The case was significant because I was able to show that the husband voluntarily reduced his income and was supporting his girlfriend while his ex-wife was still working two jobs.  The Court did not reduce his alimony and required him to pay her attorneys fees.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.


Ralph R. Grainger, Appellant v. Betsy G. Grainger and Morgan Manor, LLC, Defendants of whom Betsy G. Grainger is Respondent.  South Carolina Court of Appeals, unpublished opinion No. 2002-UP-67 filed October 9, 2002.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  None.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  None.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  There may be some outstanding cases and fees from my employment by Harvey L. Golden, PA or from Golden, Taylor, Potterfield, & Barron.  If elected I would not hear any cases that were associated with any member of this firm.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.  I received a ticket for under age drinking in April or May of 1985 at the end of my freshmen year of college.  I paid a small fine.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

In 1998, Mr. Golden and I were sued in Texas in the District Court of Dallas County, Texas by T.G. Herron.  At the time we were representing Mr. Herron's wife in a domestic action pending in Richland County South Carolina.  The case was dismissed in July 24, 1998.  There were no grounds or jurisdiction for the law suit.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  I have talked to numerous friends and colleagues about my intention to run for this position.  I have talked with some of them about informing their legislators that I would like to introduce myself to them.  I have explained to all of them that I cannot request any commitments until the proper time and I have advised them of the 48 hour rule.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  None.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar 1991 to present



Currently I serve on the Family Law Council.


(b)
Richland County Bar 1991 to present



I have served as the Family Court chair and the Family Court Committee.


(c)
South Carolina Trial Lawyers Association, 1993 to present



I served as the Family Law Chairperson from 1999-2003.


(d)
American Bar Association Family Law Section 1993 to present.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
I am an active member of the Junior League of Columbia.  I have served as the co-chair of the Clean Sweep Silent Auction; co-chair of the Clean Sweep Preview Party; and currently as the Chair of the Clean Sweep Preview Party Committee.


(b) 
My husband and I are members of the Thalian Club of Orangeburg.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

49.
Personal References:

(a)
Ms. Laura Jackson, First Citizens Bank

1225 Lady Street, S.C. 29201 (803) 733-2020

(b)
Mrs. Libby Anne Inabinet, President, Junior League of Columbia

1544 Milford Road, Columbia, S.C. 29206 (803) 738-2622

(c)
Grace Gilchrist Knie, Esquire

Post Office Box 3544, Spartanburg, S.C. 29304 (864) 582-3991

(d)
Cyril B. Rush, Jr., Esquire, 1418 Laurel Street, Columbia, S.C. 29202 (803) 252-0370

(e)
Zoe Sanders Nettles, Esquire, Nelson, Mullins, Riley, & Scarborough, 1320 Main Street, Columbia, S.C. 29201 

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Ashlin B. Potterfield

Date:  September 21, 2004

THE CHAIRMAN:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar, a SLED and a FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared, and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  Do you have a brief opening statement you would like to make?

MS. POTTERFIELD:
Yes, sir.  I would just like to say that it's a privilege and honor to be part of this process, and I appreciate all of the hard work and time that's gone into it and the various committees that have submitted information to you.  I'm happy to be here.

THE CHAIRMAN:
Thank you, ma'am.  If you would at this time answer any questions Ms. Shuler might have for you.

MS. SHULER:

Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Ms. Potterfield has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement; and with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:
Without objection.

Amended Sworn Statement to be included in Transcript of Public Hearings
Family Court Judge

Full Name:

Ashlin Blanchard Potterfield

Address:

2617 Heyward Street, Columbia, South Carolina 29205

Work Telephone:
803-779-3700

E‑Mail Address:
ashlinp@aol.com

1.
Why do you want to serve as a Family Court Judge?

The Family court touches the lives of so many people in so many ways.  I have personally witnessed this, first, as a child in a custody case; second, as a juvenile public defender; and, third, as a Family Court practitioner.  At age 7, my younger sister and I talked with Judge Maxey Watson in his chambers.  As the subjects of a custody action, he made us feel that he was listening and would help.  This experience is what led me to be a lawyer that helps children and families.  Since 1991 I have dedicated my legal career to Family Court cases.  My clients are important to me personally and professionally and this is why I want to now be a Family Court judge.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

My philsophy on ex parte communications is that it is only acceptable when the appropriate Court rules and statutes are properly applied.  For example, an ex parte restraining order can be requested of the Court.  Otherwise, ex parte communication is unacceptable.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

Amended:

My philosophy on recusal in a situation involving a lawyer-legislator appearing before me would be the same as for anyone.  If anyone has a valid question about recusal then it should be done.  The case law and the Canons set forth the reasons for recusal in any scenario and these should be followed.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would grant the motion if a party requested my recusal on ths basis.  I would not want a litigant to feel that they were not getting a completely fair and impartial hearing.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

I do not believe that such involvement would impact my impartiality, and I would always inform all parties of that fact, but if such a relationship were close enough to appear to have the ability to impact my decision making I would recuse myself.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

I would not accept gifts.  The issue of social hospitality is more difficult but I would avoid any social hospitality that may have the appearance of impropriety.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

The Rules of Professional Conduct provide guidelines as to handling reporting conduct.  It would depend on the conduct itself as to whether the offending person should be dealt with directly or reported to the proper authorities.  In either event one of those two choices must be done.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?

I am currently a member of the S.C. Bar Family Law Council and I would resign this position if elected.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

I would request that one of the attorneys in the case prepare an Order, send it to opposing counsel for review, and then forward to the Court for approval.  There may be times that I would prepare the Order myself.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?

I would probably keep the same methods I currently employ in my practice.  This includes a paper calendar and a tickler system.

15.
If elected, what specific actions or steps would you take to insure that guardians ad litem and other testifying professionals were adequately supervised by you during the pendency of a case?

Supervision of guardians ad litem can be done at several intervals of a case.  Their service to the minor children can be monitored at any pre-trial hearing or temporary hearing.  There are many times that the Family Court Judge can request a GAL make an interim report after the temporary hearing but prior to a final hearing.  The Court also has control over the GAL fees.  I feel that these are steps, as well as making sure the time frame for the final report before trial is met, that I would do to supervise a GAL.  As for testifying professionals, I would be vigilant during the trial about their reports, credentials, and candor so that I could give the expert testimony the proper weight.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

It is my position that a Judge is supposed to apply the Court rules and laws of the State of South Carolina and not set public policy.  Properly applying the law is promoting public policy.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I have devoted a great deal of time over the past 10 years to continuing legal education and would continue to do so if elected.  I am also a proponent of the Juvenile Drug Court which has been established in Richland County.  If elected and a vacancy existed in Juvenile Drug Court, I would be happy to volunteer for that position.

18.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?

I do not think that I would have any problems with this since I have been dealing with the pressures of representing people in Family Court cases for over 12 years.

19.
Would you give any special considerations to a pro se litigant in family court?

I think that the only special consideration that a pro se litigant may need would be some additional time and patience from the Court.  Because they do not know all the proper procedures they may require some additional time to present their case.  This does not mean that they should be allowed to go forward improperly.  As always, the Court should be respectful of a pro se litigant and make sure they have access to the Family Court.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

a. Divorce and equitable distribution:  My practice has been 100% Family Court since 1991.  It has been 100% civil Family Court since 1993.  Of that 100%, I would say that about 75% is divorce and equitable distribution.

b. Child custody:  Of the 100% my domestic practice, approximately 20% is solely custody.

c. Adoption: I have been the GAL for several adoptions over the past 10 years.

d. Abuse and neglect:  Every year I receive appointments from the court to represent parties in Abuse and Neglect actions.  This year I have had two abuse and neglect cases that were not appointed but private cases.  This makes up approximately 5%.

e. Juvenile cases:  I worked at the Aiken County Public defender's office on a grant from the Governor's office to defend juveniles.  I left the Aiken County PD office and went to the Richland County Public Defender's to handle juvenile cases in that county.

25.
What do you feel is the appropriate demeanor for a judge?

I believe that a judge should be cordial and polite yet firm and straight forward.

26.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

I try to adhere to this policy all the time and will continue to do so.

27.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?

Is anger ever appropriate in dealing with attorneys or a pro se litigant?  I have never found that anger helps any situation.  I believe that a judge can be firm and in control of the courtroom without getting angry at a defendant or a lawyer.  Of course, every one's patience can be tested but I would do my best to not allow anger into the situation.

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?  None.

29.
Have you sought or received the pledge of any legislator prior to this date?  No.

30.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

31.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?

I have talked to numerous attorneys and friends about my intention to run for this position.  I have asked them to inform their legislators that I would like to introduce myself.  I have explained to all of them that I cannot request any commitments until the proper time and I have advised them of the 48-hour rule.

32.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

33.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Ashlin B. Potterfield

Sworn to before me this 21st day of September, 2004.

Notary Public for South Carolina

My commission expires:  9/29/2008

MS. SHULER:

Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  One final procedural matter--I'd note for the record that based on the testimony contained in the candidate's PDQ introduced earlier into the record, Ms. Potterfield meets the requirements of this position regarding age, residence and years of practice.

EXAMINATION BY MS. SHULER:

Q.
Ms. Potterfield, why do you want to serve on the Family Court?

A.
I have provided you all with my life experiences paragraph, the beginning reason for why I want to do this job.  When I was in second grade, my parents began a very lengthy divorce/custody process.  At that point, Judge Maxey Watson, who is from Orangeburg, which is where I grew up, took my younger sister and myself into his chambers and talked to us.  He listened to us because what we told him is what happened.  So I felt at that moment that that's what I wanted to do.  He listened to us, made us feel important, and it worked out well for our family.  Through that experience, I saw how much a Family Court Judge can actually touch a family and affect a family and improve their situation.  After that, I proceeded to make many decisions which have led me here to this day.  This is what I've always wanted to do.  I've specifically geared all the years of my practice to family law.  I've tried to experience everything there is to experience in Family Court so that I could be standing before you here today.  I would very much like to serve as Family Court Judge. I would like to continue Judge Williams' drug court.  I feel like it's a very important thing that he got started.  And I would certainly volunteer my time to do that, as well, if elected to the Family Court bench.

Q.
You have alluded to the fact that your practice for almost all of your 13 years, except for one year working as a public defender, has been devoted to domestic practice.  So would you expand on how your legal and professional experience would help you to be a Family Court Judge, an effective one?

A.
Sure.  I -- when I first got out of law school, I started on a grant from the governor's office doing juvenile defense in Aiken County Public Defender's Office.  That is where I started my career.  Then I moved to the Richland County Public Defender's Office, where I represented juveniles there as well.  I was fortunate enough to be hired by Harvey Golden after that and have practiced 100-percent domestic.  During that process, I have been a guardian, I have been a guardian in abuse and neglect cases, in adoption cases.  I've tried numerous custody cases.  I've done abuse and neglect trial cases.  Like I said, I have done every piece of Family Court that there is so that I could have the varied experience to do this job.

Q.
Are there any areas you would need to additionally prepare for to become a Family Court Judge, and how would you go about that additional preparation?

A.
Well, I guess I would have to probably brush up on my criminal defense.  Fortunately, I have a criminal defense expert that lives with me.  My husband is a criminal defense lawyer.  But I can certainly catch up with that.  As well as when I did my research for my written test, go to the law center, they're very helpful with all of that information.  I feel like at this point, I'm caught up to speed on that.  Certainly, that might be an area that I would need to make sure I was completely up to date.

Q.
What would you like for your legacy to be as a judge on the Family Court?

A.
I would like for the litigants to feel like they had their day in court and that I thought what they had to say was very important.  The domestic cases that I see every day, most people just want you to listen to them and make them feel that what they have to say is important.  I would want a litigant and the lawyers to leave my courtroom feeling that even though they might not agree with what I did, they felt like I had been courteous and fair and that I had listened and made their case important.

Q.
You've already mentioned one Family Court Judge who had touched your life.  Is there any other Family Court Judge you would like to emulate on the bench and explain why?

A.
Well, fortunately, for me when I started working in Aiken, I got to practice in front of Larry Inabinet almost every day.  He is a fine gentleman and showed me that patience and courteousness will make all of your litigants feel like they've at least, you know, had their day and that what they had to say to you is important.  So that was my foundation.   Then I moved to Richland County, where Bob Burnside finished it off and helped me really become a much better trial lawyer.  We are very fortunate today that we have many good Family Court Judges, particularly in the Fifth Circuit, that all have fabulous qualities that I would certainly try to emulate.

Q.
Do you plan to serve the full term if elected as a Family Court Judge?

A.
I do.

Q.
Ms. Potterfield, although you addressed this in your sworn affidavit, could you please tell the members of the Commission what you think is the appropriate demeanor for a judge?

A.
Well, again, I think that the politeness and the courteousness to the lawyers and the litigants has to come first.  It also has to be combined with firmness to run your courtroom in an efficient manner.  And I think that you have to apply both of those equally, so that everybody knows what they're coming to do in your courtroom and respects the court as a whole.

Q.
You received a ticket for underage drinking your freshman year of college.  How was that matter resolved?

A.
I paid a small fine.

Q.
Your SLED report and application materials indicated that in 1998, you were sued in Texas by the husband of a wife your law partner, Mr. Golden, and you previously represented in a case in Richland County, South Carolina.  What was the nature and result or disposition of that litigation?

A.
All right.  It was Mr. Golden's client, then I was assigned to the case.  Her -- we represented the wife.  The husband sued us in Texas after we sued him with written discovery in the pending case in Richland County, and it was dismissed.

Q.
In 1999 you had a grievance filed against you.  What was the nature and disposition of that grievance?

A.
Again, that was a client of Mr. Golden's that I was assigned to the case.  The disposition of that was that we both received a caution letter, the same letter, that cited some rules in their -- I understand that that is not a formal complaint.  But that was the disposition of that case.

Q.
Thank you, Ms. Potterfield.  I have some housekeeping issues to address with you. Have you sought or received the pledge of any legislator prior to this date?

A.
No.

Q.
Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.
No.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
No.

Q.
Have you contacted any members of the Commission?

A.
No.

Q.
Do you understand the 48-hour rule?

A.
I do.

Q.
Would you explain it in your own words to the Commission members?

A.
Sure.  I understand that only after the report comes out and then 48 hours expires, then at that point, all candidates can seek direct commitments.

MS. SHULER:

I would note that the Midlands Citizens Committee found Ashlin B. Potterfield to be a qualified and highly regarded candidate.  The committee wholeheartedly approved of her candidacy for the Family Court bench.  Mr. Chairman, without objection, I would ask that the Citizens Committee report be entered into the record.

THE CHAIRMAN:
Without objection.

MS. SHULER:

I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning today.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:
Does any member of the Commission have any questions for Ms. Potterfield?  Thank you, Ms. Potterfield.  We appreciate your willingness to offer yourself for this position.  And you've stated the 48-hour rule, and we would also remind you that if we wanted to call you back and ask you more questions, we could do that up until the time we issued the report, although it's very unlikely we would do that.  We thank you for being here, and we hope you have a safe trip back to wherever you're going.

MS. POTTERFIELD:
Thank you, very much.

THE CHAIRMAN:
Go ahead and bring in Ms. Smalls.  Good afternoon, Ms. Smalls.

MS. SMALLS:

Good afternoon.

THE CHAIRMAN:
Do you have someone you would like to introduce us to today, who I believe some of us already know?

MS. SMALLS:

Sure.  My husband, Darryl Smalls, has accompanied me here today.

THE CHAIRMAN:
Darryl, good to see you.  We have today before us Ms. Gwendlyne Y. Smalls, who seeks a position for the Family Court, Fifth Judicial Circuit, Seat Number One.  Ms. Smalls, if you would raise your right hand to be sworn.

(MS. SMALLS WAS SWORN.)

THE CHAIRMAN:
Thank you, ma'am.  Have you had an opportunity to review your Personal Data Questionnaire?

MS. SMALLS:

I have.

THE CHAIRMAN:
Is it correct?

MS. SMALLS:

It is.

THE CHAIRMAN:
Do you object to our making that document a part of the record of your sworn testimony?

MS. SMALLS:

I do not.

THE CHAIRMAN:
It will be done at this point in the transcript.

Amended PERSONAL DATA QUESTIONNAIRE

Family Court for the Fifth Judicial Circuit, Seat 1

1.
NAME:



Ms. Gwendlyne Young Smalls


BUSINESS ADDRESS:
115 East Moultrie Street






Winnsboro, South Carolina 29180


E-MAIL ADDRESS:

gysmalls@acninc.net

TELEPHONE NUMBER:
(office): (803) 635-6200

2.
Date of Birth: November 19, 1962.


Place of Birth: Greer, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on November 30, 1991, to Darryl Dwain Smalls.


Never divorced; Two children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina - 1980-1984, Bachelor of Science;


University of South Carolina School of Law – 1985-1989, Juris Doctor.

Amended:
I attended law school for 4 years rather than 3 years because of academics.  I was given the option of continuing to my second year or repeating my first year.  I chose to repeat my first year.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1989.


I did not take bar exam in any other state.


I did not take South Carolina bar exam more than once.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.



Delta Sigma Theta Public Service Sorority (1981-current), Legal Advisor;



Criminal Justice Honor Society (1981-1984);



A Touch of Faith Gospel Choir (1981-1984);



Black Law Students Association (1981-1984);



Student Bar Association (1985-1989).

10. Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.


(a)
Juvenile Defense Seminar, 02/05/1999;


(b)
S.C. Public Defender Annual Conference, 10/03/1999;


(c)
S.C. Public Defender Annual Conference, 10/02/2000;


(d)
S.C. Public Defender Annual Conference, 10/01/2001;


(e)
S.C. Public Defender Annual Conference, 09/30/2002



New Strategies for Difficult Times;


(f)
Estates, Guardianships, 12/12/2003;


(g)
Celebrating 40 Years of Gideon, 09/29/2003;


(h)
Civility Ethics Oath, 07/28/2004.


(i)
Annual Public Defender Conference, 09/27-29;


(j)
South Carolina Black Lawyers Conference, 10/22-23.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  No.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  Not applicable.

13.
List all courts in which you have been admitted to practice and list the dates of your admission. Give the same information for administrative bodies that require a special admission to practice.


Supreme Court of South Carolina (May 5, 1989);


United States District Court for the District of South Carolina (July 9, 1991);


United States Court of Appeals for the Fourth Circuit (June 16, 2000).

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Richland County Office of the Public Defender:


1989-1995:  Responsible for the representation of indigent persons in jury trials, guilty pleas, bond hearings, preliminary hearings and probation violations.


1994-1995 Supervisor of the Juvenile Division:  Responsible for the overseeing of two other attorneys within the public defender’s office.  Duties included representing indigent persons in Family Court in bench trials, guilty pleas, and detention hearings.


1992 Interim Chief Public Defender:  Responsible for the management of fifteen attorneys and support staff; presenting budget to County Council and maintaining an active caseload of approximately two hundred and fifty (250) cases.


Solo Practitioner, Law Office Of Gwendlyne Young Smalls:


1995-Present:  Practice in Family Court involving juvenile defense, divorces, adoptions, abuse and neglect, termination of parental rights, guardian ad litem and child support matters; criminal defense in magistrate, state and federal court.

Amended:
I worked on a contract basis with the South Carolina Department of Social Services under the Kellogg Grant terminating parental rights while in private practice from June 1995 through July 1996.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  I am listed, but have not yet been rated in Martindale-Hubbell.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

5%;


(b)
state:

95%.

17. What percentage of your practice involved civil, criminal, and domestic matters during the last five years? 


(a)
civil:

20%;


(b)
criminal:
50%;


(c)
domestic:
30%.

18. What percentage of your practice in trial court during the last five years involved matters that went to a jury? 


(a)
jury:

20%;


(b)
non-jury:
80%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

20.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
In Re Robert G.  This case involved the representation of an eleven (11) year old that was charged with the participation in a lynching that ultimately led to the death of his cousin.  It was alleged that he along with his brother participated in the beating, all at the direction of their mother.  In representing this minor, I advocated vehemently that the minor was acting solely at the direction of the mother and should not be held accountable for his behavior.  Based on the child's age, lack of criminal history and psychological evaluation, I was successful in getting his charges dismissed.  This matter was significant because of the tender age of the child and the tremendous impact that a finding of delinquency would have had on him.  The case was particularly noteworthy because the child was truly the victim of the undue influence of the mother.


(b)
In Re Scott T.  This case involved the representation of a juvenile charged with taking a knife on school grounds.  After a thorough psychological evaluation, the juvenile was permitted to attend Three Springs, a therapeutic resident school and treatment facility in Trenton, Alabama, rather than being committed to the Department of Juvenile Justice.  This case is significant in that I learned the value of researching alternatives for consideration as an option for the court.


(c)
State v. Roderick Folks.  This case involved the hostage-taking at Broad River Correctional Facility.  The defendant was accused of participating in the hostage-taking, but was actually forced by other inmates to do so.  The significance of this case was the opportunity it provided me to closely investigate and observe the risks associated with maintaining control and security within a correctional facility.


(d)
Brandon Robins v. Rolanda Robins.  In this case, I acted as the Guardian ad litem for a child in an extremely contentious and adversarial custody proceeding.  In the case, the allegations against the mother were serious and it appeared to me that the father placed his disdain for the mother over and above the best interests of the child, focusing on the material benefits that he could provide.  This case was significant because it highlighted the importance of involving a well-trained, neutral Guardian Ad Litem who will provide an unbiased and objective view of the circumstances surrounding the issue of custody.  In this case, despite the allegations of the mother’s unfitness, my investigation revealed that she had better parenting skills and that the best interests of the child would be served by placement of custody with the mother despite the outward appearance that the father could provide a better environment for the child.


(e)
State v. Laverne Henry.  This case involved a defendant charged with criminal sexual conduct of a step-daughter that occurred when she was a child.  The allegations did not come forth until the step-daughter, now a young woman, was in counseling while in military training.  The detailed facts and accounts of the actions of the step-father were alarming.  The significance of the case is that it enlightened me about the horrors of child sexual abuse and repressed memories of such abuse as well as the impact of Post Traumatic Stress Disorder on the lives of child sexual abuse survivors.

21.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  Not Applicable

22.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  Not Applicable.

23.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not Applicable.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not Applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

Amended:
I worked as a security clearance investigator with Daniel Construction Company in Greenville, South Carolina from approximately June 1984-May 1985.  I also worked at the Waffle House in Spartanburg, South Carolina, from 1979-1983 as a cashier, hostess and waitress. During the years of College, I worked on a seasonal basis.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29. A complete, current financial net worth statement was provided to the Commission.


A sample net worth statement is provided with this questionnaire for your convenience.  You may use any other comparable form if it was prepared within the past six months.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  Not Applicable.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?


Yes.  Approximately two (2) years ago I was made aware of allegations from a criminal client (Timothy Joseph) alleging that I, along with an assistant solicitor, another private practitioner and a judge had been involved in inappropriate behavior.  Specifically, the criminal client, while serving a sentence, alleged that I had financed his criminal activity and had received merchandise that he had received through his unlawful activity.  The matter was investigated and was deemed unfounded. To date, the client has repeated the same illegal activity after having been released from of jail and is currently serving time in prison.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  


Yes.  An insufficient amount was deducted from my taxes in 1995.  Once I learned of the deficiency, I paid the amount in full.  Since I took care of the matter, I never was aware that a lien had been filed against me until I refinanced by home recently.


Have you ever defaulted on a student loan?  No.


Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

Yes.  A criminal defendant, Latoya Lyles and her boyfriend Taukedrick Roberts sued me in magistrate court in April of 2004, for seven thousand five hundred dollars ($7,500.00) alleging that I was responsible for loss that she sustained because a bench warrant was issued against her and her boyfriend for failure to appear in court.  I provided information that I was not retained until after the date of the bench warrant.  In addition, this allegation was not made until almost 4½ years after the alleged wrongdoing.  The criminal charges against Ms. Lyles were ultimately dismissed.  The case was dismissed against me on a summary judgment motion with prejudice.

Amended:  
I learned during my interview with Jane Shuler on Wednesday, November 3, 2004, that Carl Eric Hopkins, a former client, sued me in the United States District Court, District of South Carolina, Charleston Division, resulting in a dismissal.  The case number is 02-CV-38.  I was never served with any complaint and am not aware of the circumstances.  However, the Assistant United States Attorneys William Witherspoon and Mark Moore made me aware several years ago that Mr. Hopkins had been sending mail from the prison addressed to me, but going to an address other than mine.  The purpose of the mail was to avoid prison officials from reading it since it was addressed to a lawyer.  In actuality, it was intended for a relative outlining various illegal activity, all of which was discovered during the execution of a search warrant on that relative’s home.

36.
Have you ever been the subject of a formal complaint, or is there a complaint pending against you before such a group?  No.

37.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not Applicable.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not Applicable.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


Approximately sixty-three ($63.00) dollars spent on postage in July of this year.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.


Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Richland County Bar Association;


(b)
Columbia Lawyer’s Association;


(c)
South Carolina Black Lawyers’ Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Delta Sigma Theta Sorority, Incorporated (Legal Advisor);


(b)
School Improvement Council (Breenen Elementary, Crayton Middle Schools);

(c)
Trustee Board, Lay Visitation Team Member, Francis Burns United Methodist Church;

(d)
Advisory Board, South Carolina Community Bank.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.



A considerable portion of my practice has been devoted to the issues that are relative to Family Court.  I firmly believe that I possess the requisite experience and judicial temperament to serve as a Family Court Judge.  My varied legal experience has prepared me to meet the challenges that will be presented in the Family Court.  My knowledge of the law, ability to apply the law to the facts before me, to relate well to others, and to remain neutral and unbiased will prove an asset to the Family Court.

49.
Personal References:



(a)
Clente Fleming



South Carolina Community Bank



1545 Sumter Street, Columbia, South Carolina 29201



(803) 733-8100


(b)
Retired Judge Ernest A. Finney, III.



110 South Sumter Street, Sumter, South Carolina 29151-0836 



(803) 773-1415


(c)
Rev. Mack C. McClam



5616 Farrow Road, Columbia, South Carolina 29203



(803) 754-1760


(d)
Attorney John D. Delgado



914 Richland Street, Suite A102, Columbia, South Carolina 29201



(803) 254-7745


(e)
Attorney Jeffrey P. Bloom



1911 Pickens Street, Columbia, South Carolina 29201



(803) 256-7001

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Gwendlyne Young Smalls

September 20, 2004

THE CHAIRMAN:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our inquiry has focused primarily on our nine evaluative criteria, which have included a survey of the bench and the bar, a SLED and a FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appears, a study of previous screenings, and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your candidacy or election.  No witnesses are present to testify.  Do you have a brief opening statement you'd like to make, Ms. Smalls?

MS. SMALLS:

Yes, sir.  Thank you.  Just briefly.  First of all, I would like to thank you for giving me the opportunity to address you this afternoon.  I would just like to say that I thoroughly and genuinely would like to serve in the capacity of Family Court Judge here in Richland County.  I feel that Family Court encompasses what actually is the core of our community.  Women, men and children appear before Family Court on a daily basis, whether it's a divorce, child custody, child support, a termination of parental rights, adoption, or a delinquency matter, I have had experience in all of those areas, and I would love to have the opportunity to give back to my community in that capacity.  Thank you.

THE CHAIRMAN:
Thank you.  Please answer any questions from our counsel, Ms. Jane Shuler.

MS. SHULER:

Mr. Chairman and members of the commission, I have a few procedural matters to take care of.  Ms. Smalls has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with this statement; and with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:
Without objection.

Amended Sworn statement to be included in the Transcript of Public Hearings

Family Court Judge

Full Name:

Gwendlyne Young Smalls

Business Address:
115 East Moultrie Street, Winnsboro, South Carolina 29180

Work Telephone:
(803) 635-6200

E‑Mail Address:
gysmalls@acninc.net
1.
Why do you want to serve as a Family Court Judge?

I want to serve as a Family Court Judge because the judgeship would allow me to utilize my legal skills in a neutral capacity in an area of the law that impacts the core of the lives of the men, women and children who appear before the Court.  The role of the Family Court Judge in deciding important issues of abuse and neglect, child support, custody, and other family law issues is critical to our judicial system and the judgeship would afford me the opportunity to give back to our community by becoming a member of the Court.  I have enjoyed the nearly fifteen (15) years of practice as an advocate and view the Family Court judgeship as a new and challenging way to make a positive difference in the lives of others.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?

No.  I would like to retire serving on the bench and would welcome the opportunity to serve while in the retired capacity.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?

Yes.  I am 41 years old, a resident of Richland County, State of South Carolina and have been practicing law for nearly fifteen (15) years.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

My philosophy regarding ex parte communications is that they should be avoided to the extent possible.  There are, however, circumstances under which ex parte communications may be tolerated.  If the communication does not address substantive matters or issues on the merits the communication is not likely unethical.  For example, if there is an exigent scheduling problem with a witness during trial, and an attorney needs to notify the court, such an ex parte communication would not be inappropriate if limited to the scheduling issue without reference to the substance or merits of the case.  However, in an abundance of caution, attorneys should always attempt to notify opposing counsel before communicating with the court.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


My philosophy on recusal is that a judge should comply with the Canons of Judicial Conduct and recuse herself or himself in any circumstance where the judge’s impartiality could reasonably be called into question.  These circumstances include economic interest in the proceeding, bias or prejudice concerning a party or attorney, and where a close familial relationship exists with a party or lawyer.  In situations where lawyer-legislators, former associates or law partners are to appear before me, I would employ the same analysis that I would in any other situation to determine whether recusal is appropriate.  I would disclose my relationship/knowledge of the attorney and entertain a motion for recusal, if any.  However, unless I have been involved in the matter personally, or know of a reason why I cannot be impartial or am automatically disqualified for one of the reasons set forth in the Rules, I would not be inclined to grant a motion for recusal based only on the fact that the party is a lawyer-legislator, former associate or law partner. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would grant the motion if my impartiality might reasonably be questioned, regardless of whether or not I believed I could be impartial.  The reasonable appearance of impropriety is sufficient to grant a motion for recusal.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  If I am aware that my spouse or close relative has a financial interest in the proceeding, I would be required to recuse myself and would do so sua sponte.  If there is social involvement of my spouse or a close relative with one of the parties, I would fully disclose the relationship to the parties and either obtain the consent of all parties or entertain a motion for recusal.  If the extent of the social involvement is such that my impartiality might reasonably be questioned, I would grant the motion.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

The standards that I would set for myself regarding the acceptance of gifts or social hospitality would be in compliance with the rules set forth in the Code of Judicial Conduct.  I would seek to avoid any appearance that the Code has been violated.  Accordingly, I would not accept gifts from anyone except incident to public testimonials, books, tapes and other materials supplied on a complimentary basis for official use, or an invitation to attend a bar-related function devoted to the improvement of law, the legal system or the administration of justice; incident to business, profession or to her separate activity of a spouse or other family member residing in the household, provided the gift could not reasonably be perceived as intended to influence the judge in the performance of judicial duties. In accordance with the Code, I would accept invitations of ordinary social hospitality and gifts from a relative or friend, for a special occasion, such as birthday or wedding, provided the gift is fairly commensurate with the occasion and relationship.  If there were any doubt about the propriety of the gift or invitation, I would err on the side of caution and not accept the invitation or gift.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

If the misconduct is such that it raises a substantial question as to that lawyer's or judge's honesty, trustworthiness or fitness, I would report the misconduct to the proper agency for investigation and resolution subject to the limitations set forth in the Code of Professional Responsibility pertaining to the disclosure of confidential information relating to representation of a client.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

I would have counsel appearing before the Court draft proposed orders.  In instances where litigants or defendants are pro se, I would draft the order.  I have been a solo practitioner for eight (8) years, and I often have been charged with the responsibility of preparing orders in various courts without the assistance of support.  My background and experience in drafting orders has prepared me for the responsibility of doing so as a Family Court Judge without the support of a law clerk.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?

I would utilize a computer program that has a tickler system as well as maintain a hard copy of notes from each hearing.  In addition, I would have the secretary maintain a hard copy of deadlines on a desk calendar.

15. If elected, what specific actions or steps would you take to insure that guardians ad litem and other testifying professionals were adequately supervised by you during the pendency of a case?

I would take steps to insure that guardians ad litem are adequately supervised by setting deadlines for the completion of fact investigations and the submission of reports during the pendency of a case to insure that the GAL is personally involved to the extent necessary to issue a meaningful report in compliance with the applicable statutes and case law.  

With regard to testifying professionals, I would insure that the witness is qualified to present the proferred testimony.  If I am unable to make a determination based on the questions raised by counsel, I would inquire further of the professional and obtain sufficient information to support my ruling.  If I am unsatisfied with the relevance, qualifications, or sufficiency of the evidence presented, I would, where appropriate, require the professional to take steps to obtain additional information or discount the testimony where appropriate.  Such a determination would depend upon the individual facts and circumstances of each particular case.

16. What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

My philosophy is that judges should not engage in judicial activism in any manner.  Judges should simply apply the law as it has been written by the legislature.  It would be inappropriate for judges to even be perceived as being predisposed to a particular position with regards to any law or political viewpoint.  The judge needs to appear neutral at all times.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I plan to speak, lecture and participate in other judicial activities concerning the law, particularly bar association and law school functions to the extent that time permits.

18.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?

I do not feel that the pressure of serving as a judge will unduly strain any of my personal relationships.  Having practiced as a litigator for close to fifteen (15) years, I have handled the pressure of litigation and the stress and it has not unduly strained my personal relationships.  I do not anticipate that the judgeship will unduly strain those relationships either.  I do anticipate that personal friendships with attorneys who practice in the Family Court may become strained because the nature of those relationships may necessarily change.  I would address this by limiting those relationships in a way that is not offensive, but will avoid the appearance of any bias or impropriety.

19.
Would you give any special considerations to a pro se litigant in family court?

I would warn the litigant of the dangers of self-representation and would advise them to seek counsel.  If the litigant chooses to proceed, they must adhere to the rules and procedures just as litigants who are represented by counsel.  I will consider, however, the litigant’s pro se status in reviewing pleadings and requests for relief and their presentation in open court, giving the appropriate consideration to the fact that they are not represented by counsel.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

Because it is de minimis, I am not automatically disqualified, however, I would fully disclose the de minimis financial interest to all the parties involved, and entertain a motion.  If a motion were made I would carefully review all of the facts of the situation before determining whether to grant the motion, including the question of whether there is a reasonable appearance of bias or impropriety.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

Divorce and equitable distribution: 
20%

Child custody:

5%

Adoption:

5%

Abuse and neglect:
5%

Juvenile cases:
30%

25.
What do you feel is the appropriate demeanor for a judge?

I feel that a judge should be patient, respectful and fair toward all of the parties involved.  A judge should be courteous and dignified at all times.  A judge should be open-minded and possess the ability to relate well to others and should be able to control his or her courtroom without resorting to behavior unbecoming to a judge, such as the use of derogatory language or personal insults to counsel or litigants.

26.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

I feel that the rules enunciated in question twenty-five (25) apply seven days a week, twenty-four hours a day.  A judge is a full-time occupation.  The demeanor exhibited on and off the bench should be examined to insure that the integrity of the judiciary is respected, and public confidence is maintained.  A judge should strive to establish and maintain the highest standards of conduct so that the integrity of the judiciary will be preserved.

27.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

While I anticipate that circumstances may make me angry, I do not feel it is ever appropriate to exhibit such anger in an inappropriate or belittling manner.  A judge should not, by words or conduct express any gesture that could reasonably be perceived as prejudicial.  A judge can be deliberate and firm while conducting the business of the Court without exhibiting inappropriate anger or rudeness.  My position would be the same as it relates to attorneys or pro se litigants.

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?

I have spent approximately sixty-three $63.00 for postage and thus, have not reported any amount to the House and Senate Ethics Committees.

29.
Have you sought or received the pledge of any legislator prior to this date?  No.

30.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

31.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
32.
Have you contacted any members of the Judicial Merit Selection Commission? No.

33.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Gwendlyne Y. Smalls

Sworn to before me this 20th day of September 2004.

Notary Public for South Carolina
My commission expires:  01/27/2007

MS. SHULER:

Also included in your notebooks for your review is a copy of the candidate's personal experiences statement.  One final procedural matter--I'd note for the record that based on the testimony contained in the candidate's PDQ introduced earlier into the record, Ms. Smalls meets the requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MS. SHULER:

Q.
Ms. Smalls, why do you want to serve as a Family Court Judge?

A.
I would like to serve as a Family Court Judge because after serving for 15 years as a private practitioner, I feel that I have what it takes to actually do what needs to be done in Family Court.  As I indicated in my opening statement, I feel that Family Court actually is the crux of our community and I would be able to impact actually the core of the community, and that would be a genuine way to give back.  And basically based on both my expertise and my experience, my educational background, my life experiences, I feel it would be an asset to the bench here in Richland County.

Q.
Regarding your experience, and you have alluded to your years of private practice, you also served for the -- in the public defender's office.  As it relates to your Family Court candidacy, can you explain how you feel your legal professional experience will help you to be an effective Family Court Judge?

A.
After having been in the public defender's office for six or seven years, while there, I only had experience in the juvenile court.  But having now been in the private sector for almost nine years, I've had an opportunity to branch out from having the Kellogg Grant with the Department of Social Services, terminated parental rights for almost one year, and since that time having branched out into divorces, adoptions, child custody matters, and to other areas that actually are involved in Family Court.  I feel like it has given me the tools that are necessary to effectively do the job that needs to be done in the Family Court sector.

Q.
Are there any areas that you feel you would need to additionally prepare for on the Family Court and how would you do that additional preparation?

A.
Actually, I do not.  I think I've actually had a diverse amount of experience that actually entails every facet of the Family Court area.

Q.
What would you like for your legacy to be as a judge on the Family Court?

A.
My legacy?  I would like to be remembered as -- recently the bar required all the lawyers to retake the lawyer’s oath.  We have actually coined it -- we call it as the civility oath.  In that oath, in reading it, I've had the opportunity to take it a number of times.  There are certain words that constantly ring throughout that oath, such as integrity, honesty, being diligent, being fair.  I would like my legacy to be one that has actually exemplified every aspect of that oath that was recently taken by being a member of the bar.

Q.
Is there any Family Court Judge you would emulate on the bench, and what would be the reasons for emulating that judge?

A.
If I had to emulate a Family Court Judge, I probably would have to do a combination, that being Judge Byers, Judge Burnside and Walter B. Brown.  I think those three judges, a combination of their demeanor, their promptness, their taking control of their courtroom, exemplifies the type of judge that I think I would like to be in serving in this position.

Q.
Do you plan to serve the full term if elected as Family Court Judge?

A.
I do.

Q.
Although you address this in your sworn affidavit, would you tell the members of the Commission what you believe to be the appropriate demeanor of a judge?  And you've alluded to that, the characteristics of the judge you would like to emulate?

A.
Sure.

Q.
Will you expound broader?

A.
Sure.  I feel that the appropriate demeanor should be that of a person that is fair, impartial.  I think that the judge should remain neutral.  I don't think angriness or any type of abusive behavior is ever appropriate in any form, whether in the courtroom or otherwise.  I think the parties, the litigants and otherwise should leave there with a feeling that they have been treated with utmost fairness.

Q.
Your SLED check and application materials indicate that you were sued in 2002 in Federal Court and also in 2004 in Magistrate's Court.  Can you explain the nature of those lawsuits and the disposition?

A.
The Magistrate's Court -- the lawsuit?  The Magistrate's Court lawsuit was one of a young lady and her boyfriend who were charged with racing charges.  They alleged that because they were arrested for failing to appear in court, that I was responsible for whatever loss they may have accumulated as a result of that.  However, as I indicated in my explanation of my application, my retainer was not even until after that bench warrant was issued.  As it relates to the -- did you also say a General Sessions matter?

Q.
You had a suit in 2002 in Federal Court, a 1983 lawsuit filed by Carl Eric Hopkins?

A.
I was made aware of that particular lawsuit by you.  I have represented Carl Eric Hopkins in a Federal Court matter.  Subsequent to our representation, I think I represented him on a probation or parole violation for having a handgun in Federal Court.  While in prison, he actually sent mail to a family member.  All of that mail was actually addressed to me, but it was sent to that family member.  At the time that the authorities executed a search warrant on the residence of the family member, all of this mail was actually retrieved and I was given a phone call and somewhat jokingly indicated that they didn't know I lived at that particular address.  Of course, I didn't find it funny at the time.  Basically what Mr. Hopkins was doing, he was trying avoid anybody within the prison system from opening his mail.  He was actually giving drug instructions to that family member, because drugs were being smuggled into -- I think it was the Edgefield Correctional Facility.

Q.
You indicated in your application materials that approximately two years ago you were made aware that you had been investigated for a possible violation of a criminal statute.  Can you explain the nature of that investigation and the disposition?

A.
Yes.  I wasn't positive, but I wanted to be frank with the Commission.  I don't know if there was ever a formal complaint filed or not.  However, while serving in my capacity, I was made aware by then the Deputy Solicitor Johnny Gasser, that a particular defendant had made allegations against myself, a judge, one of the solicitors, and several other attorneys that we had actually assisted him in the furtherance of his criminal activity.  An investigation was conducted and it was found to be unfounded.  As a matter of fact, that particular defendant has since committed the exact same offense and now serving approximately an eight-year sentence for the exact same crime in which I represented him on.

Q.
Ms. Smalls, in 1995 you had a tax lien filed against you.  Could you explain the nature of that lien and the disposition?

A.
Excuse me?

Q.
In 1995, you had a tax lien filed against you. Could you explain what was the nature of that lien and its disposition?

A.
Yes.  I was not made aware of any type of tax lien until, I think, I may have refinanced my home.  And at that particular time during a credit check I found that there was a tax lien in Lexington County.  I went to Lexington County.  They told me that it had indeed been satisfied.  There was some type of overage in payment.  Once I was notified, I immediately took care of that.

Q.
Thank you, Ms. Smalls.  I have some housekeeping issues to cover with you. Have you sought or received the pledge of any legislator prior to this date?

A.
I have not.

Q.
Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.
I have not.

Q.
Have you asked any third parties to contact members of the General Assembly on your behalf?

A.
 have not.

Q.
Have you contacted any members of the Commission?

A.
I have not.

Q.
Do you understand the 48-hour rule?

A.
I do.

Q.
Could you explain it in your own words to the Commission?

A.
Yes.  It's my understanding that until this Commission has issued its screening report, until the expiration of 48 hours, we are not allowed to seek pledges or commitments from any member of the legislature to consider a vote in our favor.

MS. SHULER:

I would note that the Midlands Citizens Committee found Gwendlyne Y. Smalls to be a qualified candidate.  The Committee approved of her candidacy for the Family Court bench.  Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record.

THE CHAIRMAN:
Without objection.

MS. SHULER:

I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions for Ms. Smalls.

THE CHAIRMAN:
Does any member of the Commission have questions for Ms. Smalls? There being none, Ms. Smalls, we appreciate you and your husband coming today.  We appreciate your willingness to offer as a candidate to serve on the Family Court bench for the Fifth Judicial Circuit.  You understand the 48-hour rule and how it will be printed on the report itself when the 48 hours has expired.  I would also remind you, although it's very unlikely, we could call you back and ask you more questions if something came up and we felt like we needed to do that.  With that, we again thank you for being here today and hope you have a good day.

MS. SMALLS:

Thank you.

THE CHAIRMAN:
We will be back at 2:00.

(Deposition adjourned at 1:15 p.m.)
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PUBLIC SESSION

Now we have the last candidate for the Family Court seat, Caroline Streater.  Good afternoon, Mrs. Streater.

THE WITNESS:
Good afternoon, Mr. Chairman.

THE CHAIRMAN:
We have before us today Ms. Caroline Streater who seeks a position with the Family Court Fifth Judicial Circuit, Seat Number 1.  Ms. Streater, would you would please raise your right hand to be sworn.

CAROLINE W. STREATER, being first duly sworn, testified as follows:

EXAMINATION BY THE CHAIRMAN:

Q.
Do you have anybody you'd like to introduce to us today?

A.
Yes, sir.  I brought my husband with me today, Campbell Streater.

Q.
Glad to have you here, sir. Have you had an opportunity to review your personal data questionnaire?

A.
Yes, sir.

Q.
Is it correct?

A.
Yes, sir.

Q.
Do you object to our making that document a part of your sworn testimony?

A.
No, sir.

Q.
It will be done so at this point in the transcript.

Amended PERSONAL DATA QUESTIONNAIRE

Family Court Judge for the Fifth Judicial Circuit, Seat #1

1.
NAME: 


Ms. Caroline Whitehead Streater


BUSINESS ADDRESS:
South Carolina Department of Juvenile Justice


E-MAIL ADDRESS:

cstreater@sc.rr.com


TELEPHONE NUMBER:
(office): (803) 896-9388

2.
Date of Birth:  August 7, 1964.


Place of Birth:  Gainesville, Florida.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.
5.
Family Status:  Married on. May 14, 1994, to Campbell Laney Streater.


Never divorced.  Three children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


College of Charleston, August, 1982 – June 1986 Bachelor of Arts;


University of South Carolina School of Law, August 1986- May 1989, Juris Doctorate.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1989.

9. List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Kappa Sigma Fraternity, Little Sister 1982-1986.

10. Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.

02-05-99
ABA Resisting the Abolition of Childhood:  In Defense of Children in the Juvenile Court;
04-10-99
ABA 9th National Conference on Children and the Law;

09-29-99
National Council of Juvenile and Family Court Judges, A Forum on Family Court: Best Practices;

10-03-99 Annual Solicitors’ Association Conference;

11-12-99
Ethics and Rules of Conduct for Representing, Lobbying of Doing Business with the Public Sector in South Carolina;

06-02-00
Options for Juveniles;

10-02-00
Annual Solicitors’ Association Conference;

10-05-00
South Carolina Truancy Summit;

12-13-00
Nuts and Bolts for In-House State Government Lawyers;

05-18-01
Third Annual Children’s Law Conference;

08-15-01
Legal and Ethical Issues in School Safety;

09-30-01 Annual Solicitors’ Association Conference;

11-01-02 County Bar Annual Ethics Seminar;

11-15-02 Ethics for Government Lawyers;

12-13-02
S.C. Association of Counties, Local Attorneys Institute;

03-12-03
Alternative Dispute Resolution: Mediation Theory and Skills;

09-05-03 Federal Practice in the District of South Carolina;

08-20-04
Ethics and the Revised Oath for Government Lawyers;

08-27-04
The ABC’s of School Discipline.
11. Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs? Yes If so, briefly describe each course or lecture.  Do NOT attach a separate list.

Moderator, S.C. Bar CLE on Perspective of Victims of Abuse (1995)

Presenter before the Family Court Judges on a number of occasions: 

· 1998 Regional Trainings on a new risk assessment implemented in the Department of Juvenile Justice;

· 2002 Family Court Judges Conference on juvenile justice issues;

· 2004 Orientation for New Family Court Judges on dispositional alternatives in juvenile matters.

Presenter, ABA Sponsored Conference, Resisting the Abolition of Childhood:  In Defense of Children in the Juvenile Court (1999);
Presenter, Annual Conferences for both Public Defenders and Solicitors on juvenile justice issues (1998);

Guest lecturer at the University of South Carolina, both at the law school and the College of Criminal Justice (1998 and 2004) and Coker College (2002);

Guest lecturer for the S.C. Criminal Justice Academy in the areas of child abuse investigations and juvenile procedures.

As part of my current job duties, I present the annual legal update to DJJ correctional staff and present on Courtroom Presentation and the Children’s Code to community staff.

Throughout my career, I have presented at a number of professional conferences and forums.  All presentations have focused on the areas of child abuse investigations and prosecutions or juvenile justice issues.

12.
List all published books and articles you have written and give citations and the dates of publication for each. N/A

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina State Courts, November 15, 1989;


United States District Court for the District of South Carolina, July 28, 2003.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


November 1997 
The Department of Juvenile Justice


Assistant Legal Counsel;


Advise staff on state and federal laws impacting juvenile justice;


Advise the agency on general legal matters;


Represent the agency in employment matters;


Coordinate agency representation in civil actions.


December 1995 
The Department of Social Services – Aiken County


Staff Attorney;


Family Court - Represented the department in all abuse and neglect proceedings;


Common Pleas - Assisted counsel in defending civil actions filed against the Department.


May 1994 
 
South Carolina Commission on Prosecution Coordination


Special Prosecutor;


General Sessions Court- Prosecuted criminal cases involving special victims;


Advised solicitors and law enforcement on criminal prosecutions involving special victims.


August 1990

The 12th Judicial Circuit Solicitor’s Office


Assistant Solicitor;


General Sessions - Represented the state in criminal prosecutions;


Common Pleas - Represented the state in drug forfeiture proceedings;


Family Court - Represented the state in abuse and neglect proceedings;


Prosecuted juvenile justice delinquency petitions.


August 1989

The Honorable C. Anthony Harris, Circuit Court Judge


Law Clerk, General Sessions and Common Pleas Court.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating. I am not listed in Martindale-Hubbell.  The S.C. Department of Juvenile Justice does not have a listing in Martindale-Hubbell.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

0;


(b)
state:

7.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

20%;


(b)
criminal:
5%;


(c)
domestic:
75%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

0;


(b)
non-jury:
100%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
The State v. George Lewis, 478 S.E.2d 861(Ct of Appeals 1996.)  The defendant was indicted on several counts of sexual abuse while operating a day care facility.  At the trial level, this case presented some difficult legal issues, including the competency of young victims, severability and the defendant’s 6th Amendment right to confront his accusers. Ultimately, the jury only convicted the defendant with respect to one victim.  However, I believe that the trial itself provided the victims’ families and the community with some degree of closure despite the verdict.  The Court of Appeal’s opinion on this case provides an analysis of the law regarding a defendant’s rights under the 6th Amendment Confrontation Clause balanced against the risk of further trauma to a child victim.  The conviction was reversed. 

(b)
The State v. Gary Grovenstein, 517 S.E.2d 216 (S.C. Supreme Ct 1999.)  The defendant was indicted and found guilty of sexually assaulting children.  The trial of the case required addressing and explaining complex issues such as delayed reporting of abuse and recantation to a jury.  It was significant because the jury was able to process a great deal of testimony regarding the victims’ credibility and still return a guilty verdict.  This case was appealed on the grounds that the defendant did not receive a fair trial because an alternate juror was accidentally allowed to remain with the jury during a period of deliberation.  The Court of Appeals reversed the conviction.  However, the Supreme Court later upheld the conviction.

(c)
The State v. Donnie Wayne Sheffield, 96UP018.  The defendant was indicted and convicted for sexually assaulting a young child.  This case was ultimately reversed on the issue of the court’s admission of a co-conspirator’s statements.  The child sustained permanent severe injuries from the sexual assault but was not old enough to verbalize how the injuries were sustained. This made prosecution difficult.  Because of the mother’s complicity, this case highlighted for me the inherent sadness present when a child, abused and traumatized by their family, must suffer further trauma through the removal of their family support system and participation in the criminal justice process.  All of this for their protection. 


(d)
The State v. Terrell Wayne Thompson, II, (94-GS-21-1100).  This was my first experience with prosecuting under the homicide by child abuse statute.  There were significant legal considerations regarding circumstantial evidence and lesser-included offenses and there was no state precedent yet established with respect to this statute.  Additionally, the nature of the crime made it personally difficult for me and many of the personnel involved in the prosecution of this case.


(e)
Aiken County Department of Social Services v. John and Diana H.  This case was an abuse and neglect matter where the children had been taken into emergency protective custody by law enforcement.  It was significant to me for several reasons. When I assumed responsibility for representing the department, this case was one that had failed to process through the court system in a timely manner.  The children had languished in foster care with no permanent plan.  Criminal charges against a parent were pending.  Additionally, the mother had borne another child in the intervening time and was caring for that child.  Balancing the presumption of family reunification with the children’s right to be safe required some complex analysis in crafting the Department’s recommendations and trial strategy and ultimately in the judge’s decision.
20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

South Carolina Department of Social Services v. Connie Sevier, Daniel Sevier, Gary Grovenstein, and Bobby Randall, The S.C. Court of Appeals, June 30, 1997, UP 97-UP-402.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.

I have not personally prepared a brief or presented an oral argument in a criminal appeal during my legal career.  However, as a prosecutor I had the opportunity to consult with the S.C. Attorney General’s office staff on appeals of criminal matters in which I represented the state at trial level.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

24.
Have you ever held public office other than judicial office?  No.

25. List all employment you have had while serving as a judge other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

Amended:
From 1982 until 1986, while attending the College of Charleston, I worked in various capacities within the hospitality industry.  While in law school, I worked as a law clerk for Sally A. King, P.A. during the summer of 1990.  I clerked for the Kneece Law Firm during my second and third years of law school.

28. Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  N/A

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  No.  Have you ever defaulted on a student loan?  No.  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  Yes.  My husband and I owned, at one time, a condominium located at 1006 Creekside Way, Columbia, S.C.  In 1996, a downstairs neighbor filed a civil action against us for damage sustained to her condominium as a result of a water pipe bursting in our condominium.  Our insurance company (Allstate) settled the suit.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I have no information regarding any such charges or allegations

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I am not aware of any such charges or allegations.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.  I anticipate expenditures for postage and stationery for letters of introduction to members of the General Assembly.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf? No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?


I contacted Representative Greg Delleney to advise him of my intent as I had worked with him on legislative issues in the past.  While I had contacted the State Ethics Commission regarding this type of contact, I was unaware of the Commission Members’ desire to avoid this type of contact. 

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Children’s Justice Act (CJA) Task Force;


(b)
S.C. Bar, Children’s Law Committee.

Amended:
The CJA Task Force was established in accordance with the Child Abuse Prevention and Treatment Act (42 USC 5106c) which authorizes grants to states to develop, establish, and operate programs designed to improve the state’s administrative, investigative and judicial handling of child abuse and neglect cases.  Eligibility for grants is contingent on the maintenance of an ongoing multi-disciplinary task force that makes recommendations to improve the state’s systemic response to child maltreatment.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Forest Lake Elementary School Educational Foundation, Treasurer 2004-2005;


(b)
Forest Lake Presbyterian Church Childhood Enrichment Center Board;

(c)
Forest Lake Presbyterian Church, Senior High Sunday School Teacher;

(d)
South Carolina Executive Institute Alumni.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I believe that that most important role of the Family Court is determining the best interest of the children in matters before the court.  I have devoted my career to issues and problems faced by our state’s children.   My activities outside of work and family also focus on providing educational and spiritual foundations for children.  I believe my experience and passion for the subject uniquely qualify me for this position.
49.
Personal References:


(a)
Timothy D. Harbeson


6334 St. Andrews, Suite 101, Columbia, S.C. 29212 (803) 354-9809

(b)
Ellen Skidmore


6511 Courtwood Drive, Columbia, S.C. 29206 (803) 738-8064

(c)
Virginia Williamson


S.C. Department of Social Services


1535 Confederate Avenue Suite 622, Columbia, S.C. 29202 (803) 898-7368

(d)
Larry Vanderbilt


S.C. Department of Juvenile Justice


PO Box 21069, Columbia, S.C. 29221 (803) 896-9764

(e)
Sharon Berger


South Carolina State Credit Union


Post Office Box 726, Columbia, S.C. 29202 (803) 252-8439

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Caroline W. Streater

September 21, 2004

THE CHAIRMAN:
The Judicial Merit Selection Commission thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar, a SLED and a FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appeared, a study of previous screenings, and a check for economic conflicts of interest.  We have not received any affidavits in opposition to your candidacy or your election.  There are no witnesses here to testify.  Do you have a brief opening statement you'd like to make?

A.
Just that I appreciate the opportunity, Mr. Chairman.

Q.
Thank you, Ms. Streater.  If you would, answer our questions from our able counsel, Ms. Shuler.

MS. SHULER:

Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Ms. Streater has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with this statement, and with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:
Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name: 

Caroline Whitehead Streater

Address:

6450 Goldbranch Road, Columbia, S.C. 29206

Work Telephone:
(803) 896-9388

E‑Mail Address:
cstreater@sc.rr.com

1.
Why do you want to serve as a Family Court Judge?

The Family Court has exclusive jurisdiction over actions concerning children. A Family Court judge has the ability to make a “life-changing” impact on families and children.  My passion in the law has always centered on children’s involvement with the legal system. I believe that I have the requisite experience and knowledge to consider and decide actions involving our state’s families and children, and I would take the responsibility seriously and deliberately.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the statutory requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

Ex parte communications should be avoided.  However, the law does allow for certain instances of ex parte communication such as temporary restraining orders.  Additionally, the Rules allow for limited ex parte communications for scheduling or other administrative purposes in addition to other limited circumstances.  In all cases, the judge must ensure that no party gains a procedural advantage as a result of the communication and must disclose the content of the communication promptly to the other parties and allow them an opportunity to respond.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

I would disclose the relationship to all parties. If the relationship were the basis for a personal bias or prejudice in the case, then I would recuse myself.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

If the party requesting recusal can demonstrate that my impartiality can be reasonably questioned based on the disclosed information, I would grant the motion.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?

I would disclose the information to all parties on the record.  I would consider the matter under the provisions of Canon 3(E).  If I believed that the information would not prevent me from hearing and deciding the matter impartially, I would then request from the parties whether they choose to waive the disqualification and proceed as set forth under the Rules.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?
In general, I would not accept gifts or hospitality when the source or the value may give the appearance of influencing performance of judicial duties or otherwise give the appearance of impropriety. I would report all compensation in accordance with the state ethics laws. In specific instances, I would refer to the Rules and Advisory Opinions for guidance.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

If the misconduct raises a substantial question as to the other person’s fitness for office, honesty, trustworthiness or fitness as a lawyer, I would inform the appropriate authority.

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re‑evaluated?  Yes.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

I would ask counsel appearing on a matter to draft the findings and conclusions for review by opposing counsel.  Once they agreed on the contents, I would review the order myself.  If there were disagreements, I would hear from both parties and edit the order personally.  I would draft the order myself in certain situations.  

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?

I believe that some type of tracking system would be beneficial to ensure that cases are heard within the statutorily required time frame and that orders are promptly issued.

15.
If elected, what specific actions or steps would you take to insure that guardians ad litem and other testifying professionals were adequately supervised by you during the pendency of a case?

I would review reports in evidence and listen to the testimony to ensure that the standards of fidelity and diligence have been observed and that they have not demonstrated bias or prejudice in the performance of their duties.  If I had evidence that these standards had not been met, I would relieve a guardian or not qualify a professional as an expert.  Additionally, I could, as the finder of fact, discount the testimony of a witness, in whole or in part.

16.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

A judge must apply the law as it is written, either by the General Assembly or by the Courts through precedent.  I think judicial activism should be reserved for activities to improve the law, legal system or administration of justice.  A judge’s activities should not cast doubt on his ability to be impartial. 

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I would be interested in volunteering time and energy to efforts approved by the Chief Justice to improve court processing of juvenile delinquency and child abuse cases.  I would also be interested in initiatives to educate non-lawyers on the work of the family court.

18.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?

I think that it could.  However, I would make every effort to separate work decisions from my personal life and not discuss the specifics of my work with family and friends.

19.
Would you give any special considerations to a pro se litigant in family court?

Only as necessary to ensure that a lack of legal knowledge did not hamper the ability of each party to be heard by the court, thus allowing the judicial system to operate fairly and impartially.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

22.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

23.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

24.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

a.
Divorce and equitable distribution: 0%.  I would compensate for my lack of experience through reviewing relevant case law and Bar materials, and discussions with other lawyers.

b.
Child custody:  5% I have legal experience with child custody issues in so far as they have arisen in abuse and neglect and juvenile cases that I have handled. I would compensate for my lack of experience through reviewing relevant case law and Bar materials and discussions with other lawyers. 

c.
Adoption:  0% I have personal experience with the laws of adoption as my husband and I adopted a child in 1998.  I would compensate for my lack of experience through reviewing relevant case law and Bar materials and discussions with other lawyers.

d.
Abuse and neglect:  30%

e.
Juvenile cases:  50%

25.
What do you feel is the appropriate demeanor for a judge?  Courteous and impartial. 

26.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

I think the rules always apply. 

27.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

You certainly can and should control any expression of feelings.  I believe that it is inappropriate for a judge to behave in any manner that does not give the appearance of being courteous objective and impartial. 

28.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees? $ 0   N/A

29.
Have you sought or received the pledge of any legislator prior to this date?  No.

30.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

31.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
32.
Have you contacted any members of the Judicial Merit Selection Commission?

Yes, only to announce my intent to file as a candidate for a judicial vacancy.

33.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Caroline W. Streater

Sworn to before me this 21st day of September 2004.

Notary Public for South Carolina
My commission expires:  June 4, 2012

MS. SHULER:

Also included in your notebooks for your review is a copy of the candidate's personal experience statement.  One final procedure matter, I note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Mrs. Streater meets the constitutional requirements regarding age, residence, and years of practice.

EXAMINATION BY MS. SHULER:

Q.
Ms. Streater, I note that you have worked with the Department of Juvenile Justice since 1997 as counsel.  Why do you now want to serve on the Family Court bench?

A.
I think it presents a wonderful opportunity to make decisions regarding the best interest of children, children of the state of South Carolina.  And I would relish the opportunity to be involved in those matters.

Q.
Regarding your 15 years of legal practice as it relates to your candidacy, can you explain to the Commission how you feel your legal and professional experience thus far would help you be an effective Family Court judge?

A.
Well, I have a great deal of experience with abuse and neglect proceedings through my work with the Department of Social Services, also adult protective services proceedings as well as termination of parental rights, and as you mentioned earlier, juvenile delinquency matters both as a legal counsel for the agency and earlier in my career as a prosecutor.  So I feel like all of those situations and experiences have prepared me to hear matters involving the best interest of the children of the state of South Carolina and make determinations.

Q.
You reported in your PDQ, your personal data questionnaire, that in the past five years, your practice has consisted of 20 percent civil cases, 5 percent criminal, and 75 percent domestic.  But to clarify, do those percentages relate to prior to your joining the Department of Juvenile Justice or is that during your time with the Department?

A.
During my representation for the Department of Juvenile Justice.  Would you like me to clarify?

Q.
Yes, if you would clarify that.

A.
As I'm sure you know, many juvenile justice matters cross over into the adult criminal proceedings matters, which requires us to be well versed in adult criminal proceedings and adult criminal law and application thereof.  Additionally, obviously, the agency's involved in many aspects regarding civil liability, and I advise the agency accordingly.

Q.
Are there any areas in your practice that you feel that you would need to additionally prepare for, and if so, how would you go about that additional preparation that would relate to becoming a Family Court judge?

A.
Well, the areas that I have not had work experience in -- I have had personal experience in the custody area personally.  And in the divorce, alimony, equitable distribution area that is before the Family Court, I would prepare by taking advantage of all continuing legal education opportunities and any materials.  And I believe I have had to do that to some extent to prepare for the test that we've already taken.

Q.
What would you like your legacy to be as a judge on the Family Court bench?

A.
I think that I would like it to be one who was fair, impartial, but dedicated to an efficient and, again, impartial administration of justice.

Q.
Is there any Family Court judge that you would emulate, and if so, why would you emulate that judge?

A.
Oh, there are several.  But I guess I would have to choose Judge Morehead, Gene Morehead, from Florence.  He sort of raised me, so to speak, in the Family Court.  And I always felt that no matter what the circumstances, he was always extremely courteous and extremely professional, but made all the lawyers appearing before him work and work hard. And I liked that, appreciated the opportunity.

Q.
Do you plan to serve the full term if you're elected to Family Court?

A.
Absolutely.

Q.
Although you've addressed this in your sworn affidavit, could you please tell the members of the Commission what you think is the appropriate demeanor of a judge?

A.
Obviously professional, and I think encompassed in that would be always courteous to all parties.  I think in the Family Court perhaps more so than other courts, you get pro se defendants and parties.  And I think it's very important to be fair, impartial and courteous.

Q.
I would note for the record that Ms. Streater's SLED report indicated no concerns.  In 1997, you had a complaint filed against you.  Could you tell me and explain the nature of that complaint and its disposition?

A.
I can.  I was the attorney for the Department of Social Services handling an adult protective services matter.  The gentleman that filed the complaint was a party in that matter who appeared pro se.  The allegations that he raised in his complaint were extremely vague and had no factual specifics behind them.  He, I think, made some broad comments such as I have misinformed the court.  And he also made some vague motions for reconsideration to the Commission and -- excuse me -- the office of disciplinary council.  And in my -- after my opportunity to respond, it was dismissed at the staff level.

Q.
You were also suspended from the practice of law in 1996.  Could you explain the circumstances surrounding your suspension and how you were reinstated?

A.
Yes.  At that time, it was explained to me subsequently the committee on continuing legal education and specialization through a computer malfunction had lost the names and addresses of their membership.  And so they were forced to rely on an old membership roster they had, which unfortunately had me as single and working at a different address.  Unfortunately for me, all mailings including my CLE report of compliance was mailed to that address.  And someone signed for it, but they never provided it to me.  And that year, while I did pay my bar dues, it didn't occur to me that I had not received my report of CLE compliance.  And so I went along my merry way until on May 6th, my old secretary called me and told me that she had received a certified letter from the bar.  And she read it for me over the phone.  And the next day, I contacted the Commission and was reinstated.  So I was actually suspended for one day.

Q.
You were on the Children's Justice Task Force, and would you continue to serve on the task force if you were elected to the Family Court bench?

A.
I certainly would have to ask permission of the Chief Justice, but we do have judges that serve on that task force currently.  Judge Garfinkel comes to mind.

Q.
Thank you, Ms. Streater.  I have a few housekeeping matters to cover with you.  Have you sought or received the pledge of any legislator prior to this date?

A.
No, ma'am.

Q.
Have you sought or have you been offered a conditional pledge of support from any legislator pending the outcome of the screening?

A.
No, ma'am.

Q.
Have you asked any third parties to contact members of the general assembly on your behalf?

A.
No, ma'am.

Q.
Have you contacted any members of the Commission?

A.
No, ma'am.

Q.
Do you know what the 48-hour rule is?

A.
Yes, ma'am.

Q.
Could you explain it to the Commission in your own words?

A.
It's my understanding that once the report is released and the date and time are included on the report, then we have 48 hours after which -- which I believe is also included in the reports -- after which we may pursue commitments.

MS. SHULER:

I would note that the Midlands Citizens Advisory Committee found Caroline Streater to be a qualified candidate.  The committee approved of her candidacy for the Family Court bench.  Mr. Chairman, without objection, I would ask that the Midlands Citizens Committee report be entered into the record.

THE CHAIRMAN:
Without objection.

MS. SHULER:

I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions for Ms. Streater.

THE CHAIRMAN:
Does anybody on the Commission?

MR. RITCHIE:

Just a couple of questions.

EXAMINATION BY MR. RITCHIE:

Q.
Ms. Streater, I want to make sure that I understand a couple things.  When you went to DJJ in 1997 as assistant legal counsel, were you predominantly an office practitioner or were you in court how often, let's say, in the last five years?

A.
I would say occasionally.  It is the case that I appear before the Family Court in situations where most often other agencies are involved and there had become a dispute about roles and responsibilities with respect to a particular child.  I represented the agency in court in those matters, also frequently in record requests because of the general -- the statutes on confidentiality of juvenile records and attorneys requesting motions before the Family Court with respect to those records.

Q.
As far as an active trial practice representing litigants or children in the process or the agency, when was the last time you had an active trial practice?

A.
Active trial practice would be in 1997 when I represented the Department of Social Services, and that was in court almost every day.

Q.
Since that time, predominantly an agency role?

A.
Absolutely, yes, sir, occasional court appearances.

Q.
And obviously your background is different than most attorneys who are vying for a judgeship.  Can you speak to the question of being in private practice versus an agency practice and how that would better or worse prepare you for being on the bench?

A.
Well, I think it's very important to be mindful of the private practitioner.  I have not been one, but I think that I am aware of and cognizant of the difficulties that private practitioners face.  My particular experience with them -- and when I was in Aiken and came down to represent the Department of Social Services, we had a particular problem with docketing and private practitioners having difficulties with the way the Department of Social Services docketed the cases before the Family Court.  And I was able to work with them in an collaborative effort to come up with a system that worked best for them, the best use of their time.  So while I don't have the private practice experience, I believe that I try to be cognizant of the difficulties faced by private practitioners practicing for the Family Court.

SENATOR RITCHIE:
Thank you, Mr. Chairman.

THE CHAIRMAN:
Thank you, Senator Ritchie.  Does anyone else have questions for Ms. Streater?  With that, Ms. Streater, again we thank you for coming before us today.  And you understand the 48-hour rule.  I would just remind you that if we needed to, we could call you back and ask you more questions in another public hearing.  But that's very unlikely.  With that, I thank you and your husband for appearing today and hope you have a safe trip back home.

THE WITNESS:
Thank you, sir.  And also I would like to mention that the staff has been extremely courteous and professional, and I could not have asked for a more helpful staff and just wanted you to know that.

THE CHAIRMAN:
Thank you, ma'am.  Staff tells me we need to go to a short executive session.

(Continued in Executive Session.)

THE CHAIRMAN
 Now we will move on to the Honorable Joseph M. “Mickey” Epting, candidate for the Administrative Law Court, Seat Number 2.  Good afternoon, Judge Epting.

THE WITNESS:
Good afternoon.

THE CHAIRMAN:
We have before us today the Honorable Joseph M. “Mickey” Epting who seeks a position with the Administrative Law Court, Seat Number 2.  If you would, Judge, would you raise your right hand to be sworn.

JOSEPH M. EPTING, being first duly sworn, testified as follows:

EXAMINATION BY THE CHAIRMAN:

Q.
Have you had an opportunity to review your personal data questionnaire?

A.
I have.

Q.
Is it correct?

A.
It is.

Q.
Do you have an objection to our making that document a part of the record of your sworn statement?

A.
Not at all.

Q.
It will be done at this point in the transcript.

Amended PERSONAL DATA QUESTIONNAIRE

Administrative Law Judge, Seat #2

1.
NAME:



Mr. Joseph M. Epting


BUSINESS ADDRESS:
P.O. Box 2387, Irmo, S.C. 29063


E-MAIL ADDRESS:

mepting@eptinglaw.com


TELEPHONE NUMBER:
(office): (803) 781-8700

2.
Date of Birth:  January 2, 1942.


Place of Birth:  Columbia, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 6, 1966, to Nancy G. Epting.


Never divorced.  Two children.

6.
Have you served in the military?  United States Army, 1964-69; First Lieutenant, Honorable Discharge.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel, 1960-64, BA;


University of South Carolina, 1966-69, JD.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state. 


South Carolina – 1969.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


University of South Carolina;



Prince Court Competition Winner – 1968;



Member, National Moot Court Team – 1969.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed. 



I normally exceed the annual hour requirements required for attorney and judges.  In many cases the courses are useful in both the area of my practice as well as my judicial duties.  Each year the training will include annual updates on the law and current topics in the area of ethics.  The following are representative of the courses taken.


(a)
Legal:  S.C. Trial Lawyers Auto Seminar in Atlanta (2002 and 2003); Elder Law Training (2003); Predatory Lending (2002); Real Estate Law seminars (2003); SC Trial Lawyers Convention (2004) 


(b)
Judicial:  ABA National Conference Specialized Court Judges – Traffic Court Technology; Summary Court Judge annual convention and seminars (2002); Judges and Attorneys Seminar on Substance Abuse (2003); Annual Criminal Law Update (2003); National Judicial College course on opinion writing and logic.

Amended:


1999
ABA Annual Review of Supreme Court Decisions-Criminal;



ABA Traffic Court Technology Program;



National Judicial College, Opinion Writing Course;



National Judicial College, Logic for Judges;



S.C. Trial Lawyers, Auto Torts XXII;


2000
ABA 2000 ABA Traffic Court Seminar;



Suggs & Kelly How to Prove Liability;



SCCR Family Mediation Training;


2001
MUSC S.C. Bar 2001;


2002
S.C. Summary Court Judges Association, Summary Court Judge Classes;



SCTLA Auto Torts;


2003
SCLSA Elder Law Training;



First American Title Annual Agents Real Estate;



MUSC Judges & Attorneys Substance Abuse & Ethics;



SCLTA Auto Torts XXVI;


2004
S.C. Bar 19th Annual Criminal Law Update.
11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

(a)
Chaired a S.C. Bar CLE on regulated industries focusing primarily on practice before the public service commission.


(b)
Presided over mock trial demonstrating trial procedure and evidentiary matters for criminal justice academy continuing education seminar for magistrates.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Courts – 1969;


United States District Court – 1969;


United States Court of Appeals – 1974.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

Legal:
General Practice – the early years included practice with the firm of Berry, Lightsey, Gibbes, & Bowers in Columbia.  The firm was composed of some senior experienced attorneys who provided a good foundation in the practice of law.


From 1973 to 1998 in sole practice.  Since 1998 in partnership with my son operating under the name Epting Law Firm, LLC. 

My practice includes business law with focus on regulated industries, estate/ probate, real property and general litigation.  I have appeared and represented clients before several agencies and commissions including the South Carolina Public Service Commission, S C Pharmacy Board, South Carolina Department of Revenue, and South Carolina Contractors Licensing Board.  I have tried cases in most South Carolina courts including appellant courts, circuit courts, master in equity, probate court, family courts, and summary courts.

15.
What is your rating in Martindale-Hubbell?  BV.

16.
What was the frequency of your court appearances during the last five years?


(a)
Federal:
I appear in Federal District court once a year.  Additionally, I have prior experience before Federal Administrative Law judges on social security matters.


(b)
State:

I appear in state courts 25 to 30 times per year for motions hearings, trials, and appellant arguments. 

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

90%;


(b)
criminal:
5%;


(c)
domestic:
5%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

50%;


(b)
non-jury:
50%.



This is the percentage of cases filed, but 90% of the cases would be resolved during the litigation process prior to a resolution by the jury or court.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Primarily sole or chief counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Epting v. Devaney, Common Pleas case involving a wrongful death action in a boating accident on Lake Murray.  The case involved a difficult legal and factual issue dealing with the Statute of Limitation and the definition of navigable waters.  We were successful in determining that the lake was non-navigable for jurisdiction purposes and ultimately achieve a favorable result for the client.

(b)
Bland v.               , Common Pleas.  I, along with co-counsel, represented Mrs. Bland in a case in which she received severe burns throughout her body as a result of a water heater that exploded due to faulty installation.  A favorable result for our client was reached in the case, and similar products that had been installed in the state of South Carolina were correctly reinstalled as a result of the litigation.

(c) Cooke v.                  , U.S. District Court for the District of South Carolina.  I, along with co-counsel, litigated this case on behalf of the Estate of Jimmy Cooke.  Mr. Cooke drowned in Lake Murray when the boat seat installed on his boat failed. This was a product liability case which focused on flaws on the manufacturing process of the seats.  The case was settled on the eve of trial which a favorable result to the client. Ultimately the case revealed a flaw in the manufacturing process that was easily corrected for future consumers.


(d)
Lucas v. Rawl, Lexington County, Common Pleas.  I represented Franklin Lucas after surface water from cleared land of a upper landowner damaged his property and caused tremendous financial damage to his agricultural operation and pond on his property.  A Lexington county jury awarded our client a substantial monetary verdict.  The South Carolina Supreme Court ultimately upheld that verdict and strengthened the legal principal that a nuisance cause of action is viable as an exception to the common enemy rule in the State of South Carolina.


(e)
South Carolina Small Business Chamber of Commerce, intervener, SCE&G rate-hike case, 2003. Public Service Commission.  I represented the South Carolina Small Business Chamber of Commerce and its’ membership as intervenors in a case in which SCE&G sought to raise basic utility rates among several classes of customers.  This case was significant because of the many classes and intervenors, my clients and I were the only organization seeking to represent the interest of small businesses and entrepreneurs who would have been by far the most affected by this particular rate-hike.  We succeeded in reducing the overall rate-hike by a significant amount for our clients.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.


(a)
Epting v. Brumble, 264 S.C. 114, 212 S.E.2d 711 (1975)


(b)
Thomas v. Gathings, 304 S.C. 308, 403 S.E.2d 682 (1991)


(c)
Timmons v. Timmons, 2002 UP 608 (S.C. Ct. App. filed October 2, 2002)


(d)
Lucas v. Raw Family Ltd. Partnership, Op. No 2003-UP-62 (S.C. Ct. App. filed January 22, 2003)


(e)
Lucas v. Rawl Family Ltd Partnership, 359 S.C. 505, 598 S.E.2d 712 (May, 2004).

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  No criminal appeals.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Town of Chapin (1986-1997); Appointed Chief Judge Town of Irmo (1989 – present).  Court has criminal jurisdiction – trial jurisdiction mostly for crimes involving sentences up to 30 days and fines with costs of $1087.00; however court now has jurisdiction for such crimes as DUS 2nd and above involving much larger fines and longer sentences.  Jurisdiction also includes bond settings; conducting preliminary hearings and conducting roster meetings and jury trials.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


My decisions normally do not result in written opinions.  My rulings and decisions have been appealed to the circuit court for review.  Since 1986, I can recall only one remanding by the South Carolina Circuit Court to any of my decisions.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.


None except while serving as a municipal judge I was able to continue my law practice.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


In 1980, I ran unsuccessful for school board in Richland, Lexington District Five.  Also in the early 1980’s I ran unsuccessfully for Richland County Council.  In 2000, I offered myself as a candidate for Circuit Court Judge in the Fifth Judicial Circuit and was unsuccessful.

26.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?


None other than owning at times some rental property.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  If so, give details.


None except for a state tax lien misfiled some years ago in Lexington County for interest due on some tax returns.  Since I did not reside in Lexington County I was unaware of the liens and took care of them immediately upon notification of their existence.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Summary Court Judges Association;


(b)
South Carolina Bar Association;


(c)
Richland and Lexington County Bar Associations;


(d)
South Carolina Administrative and Regulatory Law Association;


(e)
American Bar Association;


(f)
South Carolina Trial Lawyers Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Lake Murray – Irmo Rotary Club;


(b)
Irmo Chamber of Commerce;


(c)
Senior Resources – Board Member.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.



We have been pioneers in utilizing video teleconferencing for bond hearings and guilty pleas.  In addition, we have utilized new and innovative techniques for providing courtroom security and controlled access to our judicial center.

49.
Personal References:

(a) Lisa Mosely, First Citizens Bank


949 Lake Murray Blvd., Irmo, S.C. 29063



(803) 733-2076


(b)
James B. Richardson, Jr., Attorney at Law



1229 Lincoln Street, Columbia, S.C. 29201



(803) 799-9412


(c)
B. Mike Alexander



1401 Washington Street, Columbia, S.C. 29201



(803) 256-2417


(d)
John S. Nichols, Attorney at Law



PO Box 7965, Columbia, SC 29202



(803)  779-7599

(e) D Michael Kelly, Attorney at Law

P O Box 8113, Columbia, SC 29202

(803) 256-7550

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Joseph M. Epting
September 21, 2004

THE CHAIRMAN:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our investigation has primarily focused on nine evaluative criteria which include a survey of the bench and bar, a SLED and FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared, a study of any previous screenings, and a check of economic conflicts of interest.  We have not received any affidavits in opposition to your election, and there are no witnesses here to testify today.  Do you have a brief opening statement you'd like to make?

A.
Certainly, very brief.  It's a pleasure for me to be here.  If I appear a bit nervous today, I need to explain to the Commission it's not about this meeting.  It's one I have later on this afternoon.  Last Friday, my town administrator, while I'm a judge, came to see me and said, you know, we're going to have a Christmas celebration in the Town of Irmo on Tuesday afternoon.  All the children are going to come.  Going to sing Christmas Carols, light the Christmas tree, and we're going to have to have a Santa Claus.  In the past, that's always been a member of the legislature, either a senator or house member.  But they're all booked this year.  We're going to have to ask you to be Santa Claus.  It's one of the few things that I'm built for.  And so I gladly accepted, but I'm rather nervous.  In a few hours, I'm going to have some child sit on my lap and ask me for something that I know that her parents cannot afford.  As Santa Claus, I'm going to have to tell her she can't have it.  I said, what am I to do?  He said, I don't know.  He said, that's why we always ask a house member or senator to be Santa Claus.  He said, they're always being asked for something that they know that the state can't afford, but somehow they get by without offending the people.

Q.
You're starting out good.

A.
So I will try to survive that later on this afternoon.  It is a pleasure for me to be here.  I want to thank the courtesies of the Commission staff, the courtesies they have extended to me during this process.  I have been a lawyer since 1969.  I have been a judge since 1986.  I think I am well-received by the members of the bar and the clients who appear before me and by the town.  They would, of course, they tell me, regret to see me go, at least to Santa Claus.  But they know that I have a desire for some higher judicial office.  In 2000, I sought the position of Circuit Court judge, appeared before this commission, and we had a large number of candidates.  I know the rules.  I know you're only able to report out three.  And at that time, I was not – although found to be qualified -- was not one of the three.  I appear before you today seeking the position of administrative law judge.  I think my years of experience and my practice as an attorney and my role as a judge qualify me.  And I respectfully request that at the end of the day and at the end of the hour, that I hopefully will be reported as one of those who can at the appropriate time and under the rules have the opportunity to seek the support of the members of the general assembly.  And if elected by that body, I would welcome the opportunity to serve the citizens of South Carolina.  I'll be glad to answer any questions you may have.

Q.
Thank you, Judge.  At this time, if you would answer any questions Mr. Gentry might have for you.

MR. GENTRY:
Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Judge Epting has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional and statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement and, with the Commission's approval, would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:
Without objection.

Sworn Statement to be included in Transcript of Public Hearings

ADMINISTRATIVE LAW COURT

Full Name:

Joseph M. Epting

Address:

P.O. Box 2387, Irmo, S.C. 28963

Work Telephone:
(803) 781-8700

E‑Mail Address:
mepting@eptinglaw.com

1.
Do you plan to serve your full term if elected?  Yes.

2.
Do you have any plans to return to private practice one day?  Not at this time.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  My philosophy is simply not to permit or consider ex parte communications concerning a pending or impending proceeding.  However, I would envision ex parte communications being tolerated for the limited purposes of such matters as scheduling and administrative matters that do not deal with substantive issues.  Even in those cases, I would advise the other side of the ex parte communication and allow them to respond.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I believe that a judge should disqualify himself if the judge’s impartiality can be questioned. I believe recusal is appropriate for former associates and law partners.  However recusal is not appropriate simply because one of the attorneys is a lawyer-legislator.  If every judge recused himself where a lawyer legislator appeared before them it would effective prohibit lawyer legislators from practicing their profession?  My duty as a judge is to disclose on the record any information that the parties might consider relevant to my qualifications.   If I had any connections or relationship with a lawyer legislator or any attorney that would raise into question my impartiality or integrity, I would recuse myself.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I believe the best course would be to grant the motion because the appearance bias and lack of impartiality would impair the proceeding.

7.
If elected, what standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I would decline to accept such gifts and decline such hospitality unless it was specifically allowed by the exceptions allowed in the Canons of Judicial Conduct 4D(5) (a) through (h).  The guiding principal is that if the gift or hospitality raises questions about my impartiality or integrity, I should not accept it.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would have a duty to report the misconduct to the appropriate authority if I received information indicating a substantial likelihood that the individual had committed a violation of the Rules of Judicial Conduct or the Rules of Professional Conduct.

9.
Are you affiliated with any political parties, boards or commissions that, if you are elected, would need to be re‑evaluated?  I concurrently serve on the Board of Directors of Senor Resources and the Lutheran Homes of South Carolina.  Because the activities of these organizations are to some degree regulated by agencies of the State of South Carolina which in turn appear before the Administrative Law Court, I would resign my positions on those boards.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you handle the drafting of orders?  I would consider the arguments of the parties and where appropriate any requested proposed findings of fact and conclusions of law submitted by the parties.  I may also consider research perform by my staff.  In the end however, I would primarily focus on my own research and understanding of the law, the evidence presented, the arguments of counsel and draft the final order myself.

12.
What method would you use to ensure that you and your staff meet deadlines?  I would establish internal deadlines early in the process and provide repeated checks and staff meetings to review dockets and ensure that deadlines are met and cases disposed of in an orderly fashion.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I believe a judge’s role as a decision maker is to decide cases based upon the constitution and the statutory and case law of the state.  The courts may be required to enforce the established public policy of this state but the setting of public policy is best left to the General Assembly.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  It is important that our children learn about our judicial system.  I have acted as judge for the local high school trial advocacy teams. I have appeared before school groups and invited school classes to attend my court.  On each of these occasions I have attempted to explain the judicial process so that it is understandable on their level.  I would continue these activities where appropriate.

15. 
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.  I have served as a City Judge for many years my family has always been fully supportive. 

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17. 
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Yes.  I would disclose the interest and consider any concerns raised by the parties but such interest is normally not grounds for disqualification under Canon 3E(1) (c).

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19. 
Have you met the mandatory minimum hour requirement for continuing legal education courses?  Yes.

20.
What percentage of your legal experience has dealt with cases that appear before the Administrative Law Court?  Please describe to the Commission your experience in these areas.

Approximately 15 to 20% of my legal experience over the years has been with matters before state agencies whose actions in turn may be subject to review or appeal to the Administrative Law Court.  For example, my private practice has included such matters as:


a.
Representation of individuals seeking alcohol licenses;

b.
Representation of individuals in license revocations or suspensions by a state agency or commission (such as the Board of Pharmacy);

c.
Representation of individuals and companies, (i.e., water and sewer companies, trucking companies, etc) before the South Carolina Public Service Commission as applicants and intervenors in new applications, rate cases and other matters.  Assisting some of those clients with compliance with DHEC requirements.

d.
Handling cases for and against contractors before state agencies in regard to complaints and license revocation.

21. 
What do you feel is the appropriate demeanor for a judge?  The appropriate demeanor should reflect calmness, patience, dignity, respect and control.  The parties are normally tense and the judge should reflect claim impartiality and at the same time clearly reflect that he has the court and the proceedings under control.

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  All the time.

23.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  Anger is never appropriate.

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None at this time and it any is spent I will comply with the reporting requirements of the House and Senate Ethics Committees.

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
28.
Have you contacted any members of the Judicial Merit Selection Commission? No.

29.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Joseph M. Epting

Sworn to before me this 22nd day September of 2004.

Notary Public for S.C.

My Commission Expires:  September 5, 2011

MR. GENTRY:
Also included in the notebooks for your review is a copy of Judge Epting's personal experiences statement.  One final procedural matter--I note for the record that based on the testimony contained in Judge Epting's PDQ, which was introduced earlier in the record, he meets the constitutional and statutory requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MR. GENTRY:

Q.
Judge Epting, you discussed this a little bit in your introduction, but could you please explain to the Commission why you would like to serve on the Administrative Law Court?

A.
I've had some experience with the type of issues which are confronted by that court.  My experience as a judicial officer has primarily been in the criminal area, although my civil experiences as a trial lawyer has been in regulated matters as well as general practice in the court of common pleas.  I am familiar with the regulatory issues of the type.  I have previously represented people before what was then the ABC Commission prior to those issues being taken over by the Department of Revenue.  I have represented people individually before the contractor’s board.  I have represented individuals who are having their license suspended or revoked by state agencies, and I have represented a number of clients before the public service commission, all of which are regulatory matters, and I think I can contribute in that area.

Q.
Do you believe there are any additional steps you'd need to take to prepare yourself to serve as administrative law judge?

A.
Of course in preparation for your exam earlier, I familiarized myself with the rules.  I would believe there would be an opportunity at some point if elected to at least shadow one of the current judges.  And of course the rules -- although we apply the rules of evidence in South Carolina, there are some unique rules to the court which I would become familiar with.

Q.
If elected, what would you like for your legacy to be as an Administrative Law Court judge?

A.
I think any judge likes to have the legacy, and I've always sought, that the people appearing before the court feel that they've been treated fairly, that they've been treated impartially, and regardless of the outcome, that the judge has given them a fair hearing.

Q.
Is there an administrative law judge either sitting at this time or might have sat in the past that you would emulate on the bench, and if so, why?

A.
There are a number of judges I would consider.  On the Administrative Law Court, I think, of course, Judge Kittrell does a good job.  I have seen a number of other judges from their opinion writing ability that I have admired in this state.

Perhaps one of the best appellate judges we had was Judge Bell, and the manner in which he wrote opinions was tremendous.  I am a big fan of Judge King, who is a Circuit Court judge, in the way he handles court.  I am a big fan of a number of those judges.  Former appellate judge Alex Sanders, you couldn't stop reading his opinions.  There are a number of judges I would try to emulate.

Q.
What do you believe is the appropriate demeanor for a judge?

A.
You know, when people come into a court, I don't care what the situation is, they have -- they're having a problem.  They're tense.  They're upset.  The judge has to exercise -- show that there's some calm in the situation, some control of the situation.  And the older I've gotten, the better my demeanor has gotten.  And so I think you have to be calm and in control of the situation.

Q.
Do you plan to serve the full term if elected?

A.
I do.

Q.
According to your application materials, you told the Commission that the state of South Carolina filed a tax lien against you for interest due on tax returns.  Can you explain the nature of that tax lien and the disposition?

A.
It was a tax lien filed by South Carolina Department of Revenue some many years ago.  I have never lived in Lexington County, South Carolina.  I've always been a resident of Richland County.  The lien was filed in Lexington.  I was unaware of the lien.  And it was for interest.  It was not for taxes.  I had paid the taxes.  Evidently they computed some interest.  As soon as I became aware of it, I paid it immediately.

Q.
I have a few more housekeeping issues for you.  Have you sought or received the pledge of any legislator prior to this date?

A.
No.

Q.
Have you sought or have you been offered a conditional pledge of support from any legislator pending the outcome of the screening?

A.
I have not.

Q.
Have you asked any third parties to contact members of the general assembly on your behalf?

A.
No.

Q.
Have you contacted any members of this Commission?

A.
No.

Q.
Do you understand the 48-hour rule, and if so, could you please briefly explain it to the Commission?

A.
As I understand it, 48 hours after the official publication -- it has to be at least 48 hours after the official publication of the report of this Commission before we can seek the support of any legislator.

Q.
Thank you for answering my questions, Judge Epting.  I would note that the Midlands Advisory Committee found Judge Epting to be a qualified and highly-regarded candidate.  The committee approved his candidacy.  Mr. Chairman, without objection, I'd ask that the Citizen's Committee report be entered into the record.

THE CHAIRMAN:
Without objection.

MR. GENTRY:
I would just note for the record that any questions raised during the investigation regarding Judge Epting were incorporated in his questioning today.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:
Does any member of the Commission have questions for Judge Epting?  Thank you, Judge Epting, for being here with us today.  And you correctly recited the 48-hour rule.  You understand that.  And I'd also remind you that if we needed to reconvene a public hearing because we had further questions, we could do that, although that is very unlikely.  Thank you for appearing before us.  And I hope you enjoy your afternoon as Santa Claus.  Would you bring in Ms. Hagler?  Good afternoon, Ms. Hagler.

THE WITNESS:
Thank you.  Good afternoon.

THE CHAIRMAN:
We have before us today Ms. Wanda P. Hagler who seeks a position with the Administrative Law Court, Seat Number 2.  If you would at this time, Ms. Hagler, raise your right hand to be sworn.

WANDA P. HAGLER, being first duly sworn, testified as follows:

EXAMINATION BY THE CHAIRMAN:

Q.
Have you had an opportunity to review your personal data questionnaire?

A.
Yes, I have.

Q.
Is it correct?

A.
Yes, it is.

Q.
Do you have an objection to our making that document a part of your sworn testimony?

A.
No objection.

Q.
It will be done at this point in the transcript.  

Amended PERSONAL DATA QUESTIONNAIRE

Administrative Law Court, Seat #2

1.
NAME:



Ms. Wanda P. Hagler


Mailing Address:

P.O. Box 11292, Cola. S.C. 29211


BUSINESS ADDRESS:
S.C. Office of Appellate Defense






1205 Pendleton Street, Room 306, Columbia, S.C, 29201


E-MAIL ADDRESS:

hailew@infoave.net


TELEPHONE NUMBER:
cell (803) 546-6636 






(office): (803) 734-1238 or (803) 734 1330

2.
Date of Birth:  August 21, 1960.


Place of Birth:  Walterboro, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Divorced Dec. 4, 2003, and I, Wanda P. Hagler, was the moving party in the Richland County Family Court.  The ground was on one year’s separation. 

One child.

6.
Have you served in the military?  N/A

7. List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Furman University, 1978-1982, B.A;


USC School of Law, 1982-1985, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


S.C. Admitted November 1985.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


USC School of Law, Student Bar Association, 2 years; Phi Alpha Delta Fraternity, 2 years; Black Law Students Association, 2 years.


Furman University, Pi Gamma Mu Honor Fraternity (1982); Truman Scholarship Nominee; Furman University Orchestra.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  


(a)
Annual S.C. Public Defender Conferences (past 10 years) 


(b)
S.C. Association of Counties (past two years)

Amended:


2003 S.C. Public Defender Association Conference;


2002 S.C. Public Defender Association Conference;


2001 S.C. Public Defender Association Conference;


2000 S.C. Public Defender Association Conference;


1999 S.C. Public Defender Association Conference.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture. 


Lectured 1996 SCPD Conference


Speaking Oct. 22, 2004 Black Lawyers Summit and Retreat

12.
List all published books and articles you have written and give citations and the dates of publication for each.  N/A

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.  S.C. State/Appellate Courts (admitted 1985)

14. Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.  S.C. Office of Appellate Defense 1985-Present  Criminal 

Appellate Practice

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  Not listed.

Amended:  Regarding Questions #16-18, which address the specific areas of my legal practice, I submit the following information:


I have practiced as an appellate defender at the S.C. Office of Appellate Defense for the past nineteen years.  Although my areas of practice do not include appearances before the Administrative Law Court, my practice before the state appellate courts would provide me with the experience necessary to serve on this court.  For example, the Administrative Law Court handles appeals from SCDC inmates who have non-collateral prison and parole issues per the Supreme Court’s holdings in Al-Shabazz and Furtick.  Previously, I and the staff at Appellate Defense handled all of those appeals.  Also, the Administrative Law Court applies the S.C. Appellate Court Rules when it sits as an appellate tribunal handling appeals from final agency decisions.  As an appellate attorney, I am very familiar with the appellate court rules as this is my area of practice.  Additionally, the rules of evidence apply in administrative proceedings and judges must rule on motions and the admissibility of evidence in cases.  Fortunately, as an appellate attorney, 90% of the issues I brief concern whether the circuit court judge ruled properly on the admissibility of evidence in cases.  Therefore, I have experience with evidentiary issues as well.  Finally, the judges must issue written orders and findings in cases.  Again, as an appellate attorney, I write for a living.  In my briefs and petitions, I analyze cases, the constitution, statutes, and the like.  Writing orders and submitting written findings would not be a problem for me.  Finally, I handle civil appeals in addition to criminal appeals because our office takes PCR appeals, which means I am also familiar with the S.C. Rules of Civil Procedure.  In short, I believe my legal background and practice would provide me with the knowledge needed to perform competently and effectively on the Administrative Law Court.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

None;


(b)
state:

Appellate (State Supreme Ct. & Ct. of App.) 40 times.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

0%;


(b)
criminal:
100%;


(c)
domestic:
0%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

0%;


(b)
non-jury:
100%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole Counsel

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
State v. Thompson, 584 S.E.2d 131 (2003) Right to counsel in trials in absentia;


(b)
State v. Lindsey, 583 S.E.2d 740 (2003) 1976 rape is not LWOP enhancer;


(c)
State v. Forrester, 541 S.E.2d 837 (2001) suspect can limit scope of search;


(d)
Wade v. State, 559 S.E.2d 843 (2002) false testimony sanctions differ at PCR;


(e)
In Re: Johnny F., 443 S.E.2d 543 (1994) school emancipation is no probation condition.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  N/A

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.


(a)
State v. Whaley, 406 S.E.2d 369 (1991) admit eyewitness expert testimony;


(b)
State v. Easler, 489 S.E.2d 617 (1997) In Custody/Miranda Definition;


(c)
State v. Evans, 582 S.E.2d 407 (22003) In Custody/Miranda Definition;


(d)
Hope v. State, 492 S.E.2d 76 greater/lesser offenses in CSC cases;


(e)
Lydia Johnson v. State, upheld battered woman’s early release from PCR.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court. N/A

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  N/A

24.
Have you ever held public office other than judicial office?  N/A

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  Yes, I ran for two ALJ seats in 1999.

Amended:


Regarding Question #26, which addresses prior candidacies, I ran for a seat on the Administrative Law Court in 1999.  I was not one of the final three applicants chosen for presentment to the legislature, so I withdrew from consideration.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  N/A

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  N/A

32. Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  N/A

33. Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  N/A on both questions.

34. Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A

40. Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
S.C Women Lawyers Association;


(b)
S.C. Public Defenders Association; 


(c)
S.C. Black Lawyers Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


Brookland Baptist Church, member.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  N/A

 49.
Personal References.


(a)
Daniel T. Stacy, Esq., 2409 Monroe St. Columbia. S.C. 29205


(b)
Charles Grose. Esq., 600 Monument St., Box P-133, Greenwood, S.C. 29646


(c)
Tara Taggert, Esq., 113 Watts Lane, Blythewood, S.C. 29016


(d)
Paulette Edwards, Esq., 5000 Thurmond Mall Ste. 343, Cola. S.C. 29201

Amended: 


(e)
Ben Porter, BB&T, 1901 Assembly St., Cola S.C. 29201

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Wanda P. Hagler
September 22, 2004
THE CHAIRMAN:
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the bench.  Our investigation is primarily centered on nine evaluative criteria, which include a survey of the bench and bar, a SLED and a FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name may have appeared, a study of any previous screenings, a check for economic conflicts of interest.  And we have not received any affidavits in opposition to your election or candidacy, and there are no witnesses here to testify.  Do you have a brief opening statement you'd like to make?

A.
I would.  I'd like to state that it's a pleasure to appear before this Commission.  It's also a privilege.  And I want to thank you for your time this afternoon.

Q.
Thank you, ma'am.  If you would, answer any questions Mr. Lenski might have for you.

A.
All right.

MR. LENSKI:

Thank you, Mr. Chairman.  Mr. Chairman and members of the Commission, I have a few procedural matters to take care of.  Ms. Hagler has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement, and with the Commission's approval, I would ask that those questions be waived at this public hearing today.

I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:
Without objection.

Amended Sworn Statement to be included in Transcript of Public Hearings

ADMINISTRATIVE LAW COURT

Full Name:

Wanda P. Hagler

Address:

P.O. Box 11292, Columbia, S.C. 29211

Work Telephone:
(803) 734-1238 or (803) 734-1330

E‑Mail Address:
hailew@infoave.net

1.
Do you plan to serve your full term if elected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

Ex parte communications are prohibited except in emergencies, exigent circumstances or under exceptions authorized by law.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

I would recuse myself to avoid the appearance of impropriety.

Amended:


In other words, in any matter where there are questions regarding an issue about any impartiality, I would disclose the matter and disqualify myself from the case.  I would continually monitor and keep abreast of my fiduciary responsibilities and my and my family’s economic interests to ensure that I would recognize cases in which I or a family member had an economic interest in the outcome of a case or was substantially affected by the outcome.  I have not worked for a law firm so the question of recusal when former partners or associates appear would not be an issue.  However, as a government attorney, if a matter arose in which my association with the government would affect or appear to affect my ability to be impartial, I would disclose the association and disqualify myself.

6. If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would respectfully receive the request for recusal and grant the motion to recuse to avoid even the appearance of impropriety or partiality.

7.
If elected, what standards would you set for yourself regarding the acceptance of gifts or social hospitality?

Other than ordinary acts of social hospitality or special occasions, I would not accept gifts so as to avoid doubts on my capacity to perform without bias.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

I would report said misconduct to the appropriate authority.

9.
Are you affiliated with any political parties, boards or commissions that, if you are elected, would need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you handle the drafting of orders?

I am capable of drafting orders.

12.
What method would you use to ensure that you and your staff meet deadlines?

My staff and I would devote whatever additional time was needed to dispose of cases as promptly, efficiently, and fairly as possible.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

Avocational activities concerning the law or connected to the administration of justice are allowed, but activities promoting public policy are prohibited.

Amended:


Certainly the independence of the judiciary is paramount.  Contributions that lead to improvements in the law are acceptable of course.  As an executive arm, the Administrative Law Court can only follow the law.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

CLE speeches, Student Bar Association speeches, and Pre-Law class speeches.

15.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No, N/A 

Amended:


I submit that my past record would prove that I am able to manage/juggle/handle both my professional duties and family duties.  I am a divorced mother of one child who is an eleven-year-old male.  Motherhood is not a strain and I sufficiently multi-task to combine both roles of attorney and child-rearer.  My son’s father lives in Columbia and I have adult relatives in the Columbia area who would assist me if necessary.  My immediate family is small: a father and sister.  We are in good health as it stands.  I don’t believe that service on the bench would interfere with or place any undue strain on my personal relationships and vice versa.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Not yet.

Amended: 


I have satisfied the requirements for the year 2004.  I had six carry forth hours from the year 2003, and after having attended this year’s Public Defender Conference held on September 27-29, 2004, I have satisfied all 14 hours for this year.  Also, I should have additional hours per a speaking engagement for the S.C. Lawyers Association held on October 22, 2004.

20.
What percentage of your legal experience has dealt with cases that appear before the Administrative Law Court?  Please describe to the Commission your experience in these areas.  None.

Amended:


I would certainly state that my background and experience as an appellate attorney would provide me with the tools and knowledge needed to serve effectively and competently on the Administrative Law Court.  Please see #2 answer above.

21. What do you feel is the appropriate demeanor for a judge?

A judge should conduct himself or herself in a patient, courteous, and dignified manner and act in a manner consistent with high standards of conduct both professionally and personally.

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

This high standard of behavior should apply 365 days a year.

23.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?

Anger is an unproductive emotion and thus is not an appropriate emotion for judges.

Amended:


A judge should be patient and courteous to litigants.  Anger is the opposite of patience and is therefore an inappropriate judicial emotion.  Additionally, a judge’s anger directed at a particular litigant or attorney could be interpreted as a form of bias toward that paty, which in turn can be perceived as favoritism toward the other party

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

No money has been spent.

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Wanda P. Hagler

Sworn to before me this 22nd day of September 2004.

Notary Public for S.C.

My Commission Expires:  11/16/08

MR. LENSKI:

Thank you, Mr. Chairman.  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  I note for the record that based on the testimony contained in the candidate's personal data questionnaire, which was introduced earlier into the record, Ms. Hagler meets the statutory requirements for this position regarding age, residence, and years of practice.

EXAMINATION BY MR. LENSKI:

Q.
Ms. Hagler, I have some questions for you.  Why do you want to serve on the Administrative Law Court?

A.
Well, basically I enjoy the academic side of the law.  I've worked hard over the years to hone my legal writing and legal research skills. And I'm of the opinion that a seat on the Administrative Law Court would mean the continuation of the work that I already do.  As you all know, I practice at the office of appellate defense.  And at appellate defense, as a matter of fact, we used to handle the Shabazz cases, which the Administrative Law Court handles at this time.  It's also my understanding that the Administrative Law Court sits as an appellate tribunal.  And of course, I am an appellate attorney.  That area would be familiar to me.  It would be a challenge for me to serve on the bench.  I believe I would meet that challenge. Also there are other areas of the Administrative Law Court in which I'm not exactly familiar with, but I could familiarize myself with those areas, those areas being the promulgation of regulations and the contested cases.  I don't see that as an impediment to my service on the bench.

Q.
You've answered a couple of questions there substantially, but I would give you an opportunity if you wanted to add anything.  My question was:  How do you believe your legal and professional experience thus far will help you to be an effective Administrative Law Court judge?  I think you've answered a good bit of that, but do you have anything to add to that?

A.
I have answered that.  As I stated earlier, the Administrative Law Court handles the special appeals, which would be the Shabazz appeals.  And those cases came to us at appellate defense before the court took those away.  So I'm familiar with those cases, and also I'm familiar with the South Carolina Appellate Court rules because that's what I do now.  And as an appellate tribunal, that would be an area where I would be familiar with that type of work.  It's also my understanding that the court implements the evidentiary rules into its proceedings, and that's another area where I'm familiar.  At appellate defense, we pretty much raise issues based on the court's error in introducing or not introducing certain pieces of evidence.  So I'm familiar with that area as well.  We also handle PCR appeals, which is pretty much the civil aspect of the law.  I'm familiar with those cases as well.

Q.
Are there any areas where you feel that you would need to additionally prepare yourself for the role of an Administrative Law Court judge, and if so, how would you go about preparing yourself?

A.
I would have to familiarize myself with the statutes that would come before the court with respect to the promulgation of regulations.  And I would have to familiarize myself with the contested cases that would come before the court.  That would be a challenge I would be prepared to meet.  I don't foresee that as a problem with my bench service on the ALC.

Q.
Ms. Hagler, although you addressed this in your sworn statement, would you please tell the members of the Commission what you think is the appropriate demeanor for a judge?

A.
It's my understanding or it's my opinion that a judge, of course, should be patient with the litigants and to be courteous with the litigants and the attorneys.  I'm also of the impression that a judge should be in control of his courtroom and have courtroom decorum always exercised.  And in addition, a judge's duty is to promote fairness and in addition to that to promote justice.

Q.
Ms. Haggler, the Commission members are aware that you were a candidate for the Administrative Law Court back when it was the administrative law division in 1999 and appeared before the Commission at that time.  Since then, have you had any grievances filed against you or been a party to any lawsuits?

A.
No, I have not.

Q.
Is there an Administrative Law Court judge on the bench who you would emulate if you were elected to the bench, and if so, could you tell the Commission members why you would emulate that judge?

A.
There is a judge by the name of John Geathers who sits on the court.  He is very intellectual.  He works very hard, very industrious.  He cares about his work, puts in long hours, very conscientious.  If there is a judge I would emulate on the Administrative Law Court, it would be Judge Geathers.  In addition, if I might add, appearing before the court of appeals, appellate court judges, and the Supreme Court judges, I must admit that all of those judges are excellent role models and prototypes with respect to their expertise on their courts.

Q.
Thank you.  What would you like your legacy to be as an Administrative Law Court judge?

A.
If nominated by this committee and if elected, my legacy, of course, would be a caring and concerned and compassionate jurist who promoted fundamental justice and fairness.

Q.
Thank you.  I just have a few -- well, do you plan to serve the full term if elected as an Administrative Law Court judge?

A.
Yes.

Q.
I just have some housekeeping measures to ask you.  Have you sought or received the pledge of any legislator prior to this date?

A.
No.

Q.
Have you sought or have you been offered a conditional pledge of support from any legislator pending the outcome of your screening?

A.
No.

Q.
Have you asked any third parties to contact members of the general assembly on your behalf?

A.
No.

Q.
Have you contacted any members of the Commission?

A.
No.

Q.
And do you understand the 48-hour rule?

A.
I do, yes.

Q.
Could you please explain to the members of the Commission in your own words what the 48-hour rule is?

A.
It's my understanding that there is to be no contact with legislators after this Commission issues its report or its draft report for a period of 48 hours.

Q.
Thank you.  I would note that the Midlands Advisory Committee found Wanda P. Hagler to be a qualified candidate.  The committee approved of her candidacy for the Administrative Law Court.  Mr. Chairman, without objection, I would ask that the Citizen's Committee report be entered into the record at this time.

THE CHAIRMAN:
Without objection.

MR. LENSKI:

And I would just note for the record that any concerns that were raised during the course of the investigation regarding this candidate were incorporated into the questioning of the candidate today.  Mr. Chairman, I have no further questions.

THE CHAIRMAN:
Thank you, sir.  Does anybody on the Commission have any questions for Ms. Hagler?  There being no further questions, Ms. Hagler, thank you for appearing before us today.  And you have correctly stated the 48-hour rule.  I'll remind you that if we needed to call you back for further public hearing, we could do that, although that’s very unlikely.  And with that, again, we thank you for being here, and I hope you have a safe trip back home.  Staff tells me we need to briefly go to executive session.

REPRESENTATIVE SMITH:
So move, Mr. Chairman.

(Continued in Executive Session)

THE CHAIRMAN:
Good afternoon, Mr. McLeod.

THE Witness:

Mr. Delleney, ladies and gentlemen.

THE CHAIRMAN:
We have before us today Mr. John D. McLeod of Fairfield County, Winnsboro, who seeks a position with the Administrative Law Court, Seat Number 2.  If you would, Mr. McLeod, raise your right hand.

JOHN D. McLEOD, being first duly sworn, testified as follows:

EXAMINATION BY THE CHAIRMAN:

Q.
Have you had an opportunity to review your personal data questionnaire?

A.
Yes, sir.

Q.
Is it correct?

A.
Yes, sir.

Q.
Do you have any objection to our making that document a part of your sworn testimony?

A.
I do not.

Q.
It will be done so at this point in the transcript.

Amended PERSONAL DATA QUESTIONNAIRE

Judge, Administrative Law Court, Seat #2

1.
NAME:



Mr. John D. McLeod


BUSINESS ADDRESS:
P.O. Drawer 30, Winnsboro, S.C. 29180


E-MAIL ADDRESS:

Office: Fmutual@infoave.net





Home: glenelg@infoave.net

TELEPHONE NUMBER:
(office): 803-635-3330

2.
Date of Birth:  October 4, 1942.


Place of Birth:  Colorado Springs, Colorado.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married to Virginia Martin Ingram McLeod on June 1, 1968.  Never divorced.  Two children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release. Fall of 1961 or early 1962 thru February 27, 1964, United States Naval Reserve, Seaman Apprentice; Honorable Discharge.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel, 1960-61; transferred to University of South Carolina to get into Naval ROTC (Citadel did not have Naval ROTC);


University of South Carolina 1961-64, BA English;


University of South Carolina 1964-67 (Law) Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission. Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina only. Admitted September 1967.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Undergraduate-Sigma Alpha Epsilon-President; Naval ROTC Smallbore Rifle Team;


Law-Phi Delta Phi Legal Fraternity. Appellate Advocacy Competition.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.


(a)
Post Mortem Planning and Estate Administration, Oct. 8-10, 1998;


(b)
Annual Mtg. and Seminar, S.C. Mun. Atty’s Assn., Dec. 4, 1998;


(c)
S.C. Real Estate Title Law. Problems and Solutions, Oct. 8, 1999;


(d)
Annual Mtg. and Seminar, S.C. Mun Atty’s Assn., Dec 3, 1999;


(e)
Road and Access Law in S.C., How to Research and Resolve Disputes, Sept. 7, 2000;


(f)
Important Issues in SC Residential Real Estate Aug. 10, 2000;


(g)
Advanced Probate Practice in S.C, June 15, 2001;


(h)
Annual Mtg. And Seminar, S.C. Mun Atty’s Assn., Nov. 29, 2001;


(i)
S.C. Foreclosure and Repossession, Feb. 22, 2002;


(j)
Exempted from further CLE due to age and years of practice.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

Presentation to annual South Carolina seminar of Security Title Guaranty Company of “Dean Figg’s Great Mosaic of the Law, A Few Facets for the Real Estate Lawyer” which was a discourse on a myriad of title issues and a memorial bow toward Dean Robert M. Figg, Professor David Means and Professor Coleman Karesh.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All S.C. Courts and U.S. District Court on September 13, 1967.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.



From June of 1967 thru June of 1969 I was employed in the Legal Department of the South Carolina Public Service Authority.  I was required to do extensive research in the Regulations of the Federal Power Commission (now known as the Federal Energy Regulatory Commission).  I also did a substantial amount of real estate title work.



I left SCPSA after two years and opened a law office in Winnsboro, S.C., and have been in solo practiced there ever since.  My practice was a broad general practice for the first fifteen or twenty years but I gradually phased out criminal law and auto accident litigation in favor of a general civil practice with emphasis on probate, real estate and municipal law.



My exposure to administrative law commenced with my substantial immersion in it while at SCPSA.  Later I intervened for affected landowners opposing the V.C. Summer Nuclear Plat in a pending license application by SCE&G before the Federal Power Commission.  More recently I represented landowners in a matter pending before the Federal Energy Regulatory Commission in regard to issuance of dock permits but the matter was not pursued to conclusion.



For more than thirty years I have been Secretary-Treasurer and legal counsel for Farmer’s Mutual Fire Insurance Association of Fairfield County, an SC domestic mutual insurance company and as such have had to have some facility with the laws and administrative regulations relating thereto.



I, along with able assistance from the Chicago CPA firm of Coopers & Lybrand successfully staved off a challenge by the Internal Revenue Service of the tax exempt status of Farmer’s Mutual Fire Insurance Association.



My probate practice has required that I be conversant with basic laws and regulations of the IRS relating to estate taxes. I have represented two large estates before the IRS in which valuations were challenged.  I successfully obtained the agricultural use exemption under Section 2032A in two estates over the adamant opposition of the IRS.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  I am rated “AV”.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

None;


(b)
state:

Several times a year, usually before a Master in Equity.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

95%;


(b)
criminal:
0;


(c)
domestic:
5%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

None;


(b)
non-jury:
100%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole Counsel

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  Do NOT attach a separate list.


(a)
Most significant was my representation of landowner families in opposition to the V.C. Summer Nuclear Project before the Federal Power Commission. Even though the matter was settled without hearing, all of the research and preparation was complete and it provided meaningful insight into administrative law.


(b)
C. Ray Miles Construction Company, Inc., Respondent v. R.E. Weaver, Appellant, 373 S.E.2d 905 (S.C. Court of Appeals 1988) in which I represented the appellant is significant as the hardest fought civil case in my career. I prevailed in the appeal but later lost on the merits.


(c)
I, along with the late Thomas Lydon successfully defended John Wells Trowery who was accused of the murder of Dr. Dill Pittman, a prominent Lancaster, S.C. physician.  This case was significant because of its high profile, length, complexity and success.


(d)
I represented the Plaintiff in a partition suit for a division of the estate lands of a decedent and the construction of the Will of one of the original devisees who died before the division.  The case is significant because of the complexity of the legal issues and the value of the land and timber involved. The timber was sold by sealed bid prior to the division in kind and to the best of my knowledge still stands as the largest amount ever received in a Court ordered sale in Fairfield County. The matter was uncontested but it stands out because of the spectrum and magnitude of issues involved (legal, surveying, environmental, financial and personalities).


(e)
In a similar partition suit I prevailed over a counterclaim for ouster and adverse possession.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.


(a)
C. Ray Miles Construction Company, Inc., Respondent v. R.E. Weaver, Appellant, 296 S.C. 466, 373 S.E.2d 905 (S.C. Court of Appeals 1988) in which I represented the appellant is significant as the hardest fought civil case in my career. I prevailed in the appeal but later lost on the merits.


(b)
Ex Parte: John D. McLeod, Respondent, In Re: Estate of Lillian Evans Kennedy, Appellant, (S.C. Court of Appeals, 1996) 323 S.C. 461; 476 S.E.2d 167.


(c)
Charles M. Davis, Individually and as Personal Representative of the Estate of Fannie Gladys Johnston, Appellant v. Arthur Price, Individually and as Personal Representative of the Estate of Fannie Gladys Johnston, and Frances Price, individually, Respondents, Appeal from Probate Court of Fairfield County to Court of Common Pleas, August 10,1999. (Unpublished).

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  None.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  No, unless you count being appointed Special Referee.  I have been appointed Special Referee by the Court of Common Pleas more times than I can remember. Until the change in the SCRCP which gives Special Referees the same power as Circuit Judges, all decisions were subject to confirmation by the Court of Common Pleas. It would be unwieldy to try to recite the dates of each such service. Most were in default cases in which the attorney for the Plaintiff prepared the final Order.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions. It is the custom in this county for the counsel for the prevailing party to prepare the Decree for the Special Referee to sign. Therefore, I am submitting two Decrees that I have prepared as Attorney for the prevailing party since I assume that your aim is to gauge the quality of my legal writing.


(a)
Timms, et al. v. Hope et al., 88-CP-20-198 (Judgment Roll #18236, Fairfield County)


(b)
Stewart v. Stevenson, et al., 93-CP-20-198 (Judgment Roll #21120, Fairfield County)

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed. Town Attorney, Town of Winnsboro, S.C., Appointed May 6, 1994 and serving continuously since that date.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates. Candidate for S.C. House of Representatives in 1972. Defeated by Ben F. Hornsby.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  Employed by Fairfield County School System as part time teacher of night classes in adult education 1969-70 ; Secretary Treasurer (and legal counsel) of Farmers Mutual Fire Insurance Association of Fairfield County from October 21, 1969 and serving continuously since that date.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service. Yes.  Director and Secretary Treasurer of Farmers Mutual Fire Insurance Association of Fairfield County, a domestic mutual insurance company insuring rural property in Fairfield County, S.C. only. I maintain the books and write the checks. I was elected as Director for a seven-year term on March 27, 2001.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


The only conflict that I can imagine would be one arising from some matter arising in the Department of Insurance which directly affects Farmers Mutual Fire Insurance Association of Fairfield County.  I would recuse myself in such case.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed. I was invited on a dove shoot by Westvaco Corporation about twenty five years ago. I had my son with me who was about seven years of age at the time. All the invited guests were issued citations for hunting over a baited field. I never heard any more about it but I assure you I had no “guilty knowledge” that the field was baited.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  If so, give details. I have never defaulted on a student loan and have never filed for bankruptcy. There are satisfied judgments of record in the Office of the Clerk of Court  for Fairfield County against me and my wife and separate judgments against my children resulting from the failure (due to illness) of my accountant J. Hennies Warmoth to give me proper advice. There were numbers of others here in Winnsboro who depended on Mr. Warmoth who had similar problems due to his absence from Winnsboro and subsequent illness and death. A grievance was filed against me because of these judgments was dismissed and complete records regarding the same may be found there.  Amounts involved were very small and which I could have easily paid.

There is one larger one against me which resulted from an erroneous refund made to me by the S.C. Tax Commission of something over $2,000.00. The check came in and was deposited and before my CPA could determine what it was for, the lien was filed.

34.
Have you ever been sued, either personally or professionally?  If so, give details. No. I brought a suit for partition of some family land and I believe there may have been a counterclaim.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  Postage of $12.46.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship. None. I did contribute $150.00 to one candidate for the S.C. House, but that was before I formally filed my Notice of Intent on September 1, 2004.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No. Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  If so, give details.  Yes. I visited the State House in May or June 2004 and was introduced to several members but no   pledge was sought. There was additional voluntary contact by another colleague with no pledge sought. However, two of the contacts were made after I formally filed my Notice of Intent to be a candidate on September 1, 2004. My colleague tells me that he was unaware that I had filed my Notice of Intent.  As soon as I received this Application, I contacted both of the above and Commission counsel to make sure I/we were in compliance with the rules and there has been no further contact of any sort.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  None.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate? None.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
S.C. Bar Association.

Amended:


(b)
Chester/Fairfield Public Defenders Board, member and former chairman.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Mount Zion Society (educational) Secretary-Treasurer (no longer a member);


(b)
St. Andrews Society of the City of Columbia (social, charitable, educational) President (no longer a member);

(c) 
Edisto Island Yacht Club (still a member);

(d) 
Fairfield Country Club (no longer a member).

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek. Eagle Scout; Elder Sion Presbyterian Church; currently serving on 6th Circuit Resolution of Fee Disputes Committee; formerly served on S.C. Bar Committee on Practice and Procedure

49.
(a)
Mrs. Rebecca H. Lambert, Wachovia Bank



P.O. Box 239, Winnsboro, S.C. 29180 ph. 803-635-4665


(b)
W. Thomas Sprott, Jr., Attorney



P.O. Drawer 329, Winnsboro, S.C. 29180 ph. 803-635-4234


(c)
Hugh S. Roberts, Attorney



P.O. Box 11893, Columbia, S.C. 29211 ph. 803-252-3121


(d)
Charles B. Barnwell, Jr., Attorney



P.O. Drawer 329, Orangeburg, S.C. 29116 ph. 803-531-3000


(e)
Honorable Betty Jo Beckham, Clerk of Court for Fairfield County



P.O. Drawer 299, Winnsboro, S.C. 29180, ph.803-712-6526

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

John D. McLeod
September 21, 2004

THE CHAIRMAN:
The Judicial Merit Selection Commission thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar, a SLED and a FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appeared, a study of previous screenings, and a check for economic conflicts of interest.  We have not received any affidavits in opposition to your election or candidacy, and there are no witnesses present to testify.  Do you have a brief opening statement you'd like to make?

A.
Well, first, I appreciate the opportunity to be here.  My interest in this position has arisen I think in part because of my age.  I think that if I was ever going to seek a judicial position, now is the time for me to do it.  And I have had an interest in administrative law, hadn't practiced a lot of it, but I started my practice with Santee Cooper and have delved into the administrative law in some instances during the 37, 38 years I've been practicing.

Q.
Thank you, Mr. McLeod.  Would you please answer any questions our able counsel Mr. Couick might have for you.

EXAMINATION BY MR. COUICK:

Q.
Good afternoon, Mr. McLeod.  We'll go through some very brief questions, and then we'll get to some longer ones.  First of all, you've answered some questions we ask of all candidates that deal with judicial conduct, statutory qualifications, office administration and temperament.  I've had a chance to review those.  They've been placed in the Commission member's notebooks.  I would ask, Mr. Chairman, that those be included within the public record of this hearing today.  And I also indicate that I have no concerns with what Mr. McLeod answered in those questions. That will be entered into the public record.  I would also ask that his personal experiences statement be included.

THE CHAIRMAN:
Without objection.

Sworn Statement to be included in Transcript of Public Hearings

ADMINISTRATIVE LAW COURT

Full Name:

John Davis McLeod

Address: 

P.O. Drawer 30, Winnsboro, S.C. 29180

Work Telephone:
803-635-3330

E‑Mail Address:
FMutual@infoave.net

1.
Do you plan to serve your full term if elected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

My philosophy is that ex parte communications should be avoided at all costs because even if innocuous, they tend to undermine confidence in the system.  Canon 3B (7) of the Canons of Judicial Conduct does permit limited ex parte contact. Contact for scheduling and administrative matters certainly contributes to the efficient administration of justice but my own view is that where possible, such contact is best left to administrative personnel.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

My philosophy is that a judge should recuse himself or herself in all cases in which there is a genuine conflict or in cases in which the appearance created by the failure to recuse tends to undermine confidence in the system. The only qualification is that requests for recusal by counsel should not be granted on tenuous grounds that are patently for delay or constitute a veil for ”judge shopping”. Recusal is covered by Canon 3E.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would tend to give substantial deference to the party requesting my recusal and would likely grant the motion.

7.
If elected, what standards would you set for yourself regarding the acceptance of gifts or social hospitality?

Never accept gifts except as permitted by Canon 4D (5).

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?

If I had unequivocal knowledge, reporting is absolutely required.  If it was rumor or surmise, I would take “appropriate action” as required by Canon 3D, depending on the facts presented.

9.
Are you affiliated with any political parties, boards or commissions that, if you are elected, would need to be re‑evaluated?

Yes. I would henceforth divorce myself from political activity.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?

No, certainly not recently. I probably did some minor fund raising when I ran for the S.C. House of Representatives in 1972 but cannot remember anything specific.

11.
How would you handle the drafting of orders?

According to the statutory format of findings of fact, conclusions of law and order. I would expect to draft most orders personally but would hopefully have them typed by an assistant. In some instances, I would likely ask opposing counsel to submit briefs in the form of proposed orders but opposing counsel would be given the opportunity to respond. See commentary to Canon 3D.

12.
What method would you use to ensure that you and your staff meet deadlines?

Manual paper calendar entry and also one of the many computer based calendars.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

I am not a “judicial activist”.  I believe that the decisions of a judge should be based on logic and reason applied to the facts and the law or regulations.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I will not do anything that increases the power of the office which I seek as I regard that as a prerogative of the Legislature. I would like to serve on a committee with the objective of simplifying practice and procedure and making the administration of justice less expensive to the litigants.

15.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?

No.  My children are married with their own families and my spouse supports my decision.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?

Even though Canon 3E permits it, such cases are best avoided because the determination of exactly what is “de minimis” is subjective and what is acceptable to one person may not be to another.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20.
What percentage of your legal experience has dealt with cases that appear before the Administrative Law Court?  Please describe to the Commission your experience in these areas.

For two (2) years, I was a Staff Attorney in the Legal Department of the South Carolina Public Service Authority and had substantial contact with administrative regulations and procedure. Early after leaving employment there I represented landowners opposed to the Lake Monticello project in Fairfield County, SC, and successfully intervened for them before the Federal Power Commission. More recently, I have represented landowners abutting Lake Monticello in regard to denial of dock permits. In addition I have been Secretary Treasurer and legal counsel of Farmers Mutual Fire Insurance Association of Fairfield County for more than thirty (30) years, in the course of which I have had to stay abreast of laws and regulations affecting small mutual insurance companies. With the able assistance of the Chicago accounting firm of Coopers and Lybrand, I successfully defended an attempt by the Internal Revenue Service to revoke the tax exempt status of Farmers Mutual. Thus, while I have never appeared before the SC Administrative Law Court, I have ample experience in the field. If viewed from the standpoint of time spent, I would estimate 1%.  I believe the salient feature of the remaining 99% of my practice is that it has focused on matters requiring precise and detailed thought rather than oration.

21.
What do you feel is the appropriate demeanor for a judge?

A demeanor that preserves the dignity of the office without being rude or boorish.

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  All the time.

23.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?

Anger, absolutely not, but firmness is appropriate when necessary to preserve decorum in the Court Room.  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  No.

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?

$12.46 for postage.

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?

No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  Yes, I visited the State House in May or June 2004 and was introduced to several members by a colleague but no pledges were sought. There was additional voluntary contact by another colleague with no pledge sought. However, two of the contacts were made after I formally filed my Notice of Intent to be a candidate on September 1, 2004. My colleague tells me that he was unaware that I had filed my Notice of Intent. As soon as I received this Application, I contacted both of the above and Commission counsel to make sure I/we were in compliance with the rules and there has been no further contact of any sort.
28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  John D. McLeod

Sworn to before me this 21st day of September 2004.

Notary Public for S.C.

My Commission Expires:  5/30/2006

MR. COUICK:

I would note for the record, Mr. Chairman, that based upon the testimony provided in the candidate's PDQ, which was introduced earlier into the record, that Mr. McLeod meets the statutory requirements for this position.

BY MR. COUICK:

Q.
Mr. McLeod, during your opening statement, you alluded to your practice area being in a small town.  You originally worked, I believe, for Santee Cooper.  During the course of your interview, you mentioned to me that you had not appeared before the ALC or the ALJ court in your practice?

A.
That's correct.

Q.
What would you do to get ready to be on the court if you were elected?

A.
Well, there's a splendid manual I think that chief judge had a part in compiling it.  It's very comprehensive.  Of course I've studied it considerably already.  I don't think that that's the exclusive method I would use in preparing.  I think that I am prepared somewhat.  My administrative law professor at law school was William A. Klineburg.  And one of the things that I remember him talking about extensively was the rule-making power, how the administrative agencies were able to literally make laws that of course had to pass on to the legislature for approval.  And in the course of my practice, I have found in many instances the statutes fall short and need some interpretation.  I'd look forward to that, and I think I've developed some affinity for that type of work over the years.

Q.
Have you asked enough questions and talked to enough folks and feel comfortable that you would serve on this court?

A.
I have talked to a number of people, but I think more importantly, I have gone and read the cases -- reported cases on-line that although they are not precedential value, they give me some idea of what the court does and what it faces.

Q.
Mr. McLeod, during the course of our interview, you mentioned certain federal practice experience that you had that you thought would be important.  Could you briefly give an overview to this Commission of what federal regulatory practice experience you have?

A.
Well, I don't want to overplay that, but I did intervene when South Carolina Electric and Gas was trying to build Lake Monticello.  I represented landowners that were opposed to the lake.  We successfully settled that.  But I took it as at least a feather in my cap that I was able to intervene and slow down the process through a federal agency proceeding.  I've also dealt with the internal revenue service above just the single investigating officer level and estate tax matters.  Those are the ones you're referring to?

Q.
Yes, it is.  It is.  Mr. McLeod, your practice experience, at least right now, is 95 percent civil, 5 percent domestic, but for number of years you served as legal counselor for the Farmers Mutual Fire Insurance Association?

A.
And still do.  And of course, that's a domestic mutual account, mutual insurance outfit.  A lot of people were not aware of their existence.  I think there are five or six left in the state.  But they are limited to writing insurance on the rural property within the county that they operate in, or at least ours is.  And in fact, Judge Coleman was the secretary or treasurer before I was.  And I've had it for many years, and in the course of that time, I've had to stay abreast of the statutes and rules and regulations effecting insurance, or at least those that affected us.

Q.
I believe you also filed in your PDQ that you served as -- I believe currently as the attorney for the Town of Winnsboro.  Is that correct?

A.
Yes, sir.

Q.
And you were bitten by the political bug in 1972 and ran for the house and were unsuccessful?

A.
Yes, against Ben F. Hornsby.  He is no longer living.  I was defeated.

Q.
A couple of matters that you also reported on your personal data questionnaire, Mr. McLeod, dealt with grievances.  And I don't want to overplay these, but I would like to run through them one by one and get you just to briefly comment.  In 1970, a grievance was brought against you by Dr. Holting, a local chiropractor in Kershaw County.  Is that correct?

A.
Yes.

Q.
That grievance dealt with you withholding payment to him for some reason.  Could you briefly explain to the Commission what you did there?

A.
Of course after this long, I can't remember it chapter and verse, but the essence of it was that Dr. Holting would not file the insurance claim.  He wanted us to pay him out of the settlement proceeds first.  I said, we'll be glad to pay you the difference, but you have the facilities, and we need you to file the insurance claim first.  And it went back and forth that way, and finally he filed a grievance against me.

Q.
Had you entered into any written agreement as attorney for the plaintiff to pay him regardless of whether he cooperated or not?  Were you breaching any agreement with him?

A.
I signed an agreement, but I could not tell you at this date -- it may have agreed to pay him, but I felt that he owed it to us to file the insurance claim first.

Q.
There was one matter in 1995 brought by a James Suber that dealt with your representation an estate.  I believe that matter was dismissed without hearing.  Is that correct?

A.
Yes.

Q.
And finally a grievance was brought against you by a local attorney, Ernest Yarborough -- I believe this was in the 1990s as well -- that dealt with tax matters.  And that would be the last matter I'd really like to cover that's fairly broad.  You had problems with an accountant.  It was his health I believe.  Could you briefly give an overview of how that resulted in a grievance and tax liens, et cetera?

A.
Hennies Warmoth was the controller at Uniroyal and also CPA for many people in Winnsboro, and my father and mother and myself among them.  And Mr. Warmoth's wife was stricken with cancer, had a son in Charleston who was a physician, and she moved to Charleston to be near the son.  And as a result, Mr. Warmoth began spending more and more time down there, but he was maintaining his CPA practice in Winnsboro.  And, of course, a lot of my communication with him at that time was by telephone.  And my best recollection -- of course all this is in the records of the grievance committee, but I was advised by him not to pay this particular bill.  And I think the judgments that got on record were actually for interest.  It wasn't for nonpayment of tax.  But in any event, along the way, Mr. Warmoth became ill.  It turned out that he had malignancy also.  And he died.  And so I was dealing with him when he was in I guess a debilitating condition and perhaps wasn't up to giving the advice that he was giving.  But the amounts were very small.  I mean, one of them I think was like four or $5.  There was another judgment filed against me that resulted from an overpayment -- excuse me -- from a refund by South Carolina tax commission for about $2,000, I think.  And it came in and it was deposited.  I just handed it to my secretary assuming it was correct.  And before we were able to track it down, which was a fair amount of time -- but it turned out that it wasn't due.  The tax commission had made an error and paid me that, and they without saying more -- giving me any notice, filed a lien.  Of course, that was quickly paid off.

Q.
But the matters were resolved, the grievance board chose not to issue any sanction against you.  I believe they dismissed it.  Is that correct?

A.
I've never appeared before the grievance committee.  They never thought it worthy of going further.

Q.
If you were to be elected, what would you hope to be your legacy serving on the Administrative Law Court?  What would you want to be known for?

A.
Well, I think clarity of writing would be the first thing.  I'm an English major, and I have done a considerable amount of legal writing in the equity cases that I have either sat as referee on or have served as attorney for plaintiff or defendant in, and writing appeals down.

Q.
How about a role model as it relates to temperament and demeanor, is there a particular judge that you would want the Commission to look at for your role model?

A.
Well, frankly, Judge Walter Brown on the Family Court, I think he's one of the best Family Court judges I've ever appeared before.  Judge George T. Gregory was then a circuit judge when I started practicing law.  And I give him high marks.  He helped me when I needed help and corrected me when I needed correcting, but he always did it as a gentleman.

Q.
You reported or self-reported to the staff of this Commission at some point during these proceedings that you were concerned that two personal friends of yours may have gotten aggressive in their contacting members of the general assembly after the appropriate time point.  You had spoken to them sometime last year before you became a candidate.  You advised them that you wanted to become a candidate, that they at some point may need to contact members of the general assembly.  After you filed your notice of candidacy I believe in late August of this year, some couple of days after that, they may have made contact with one or two members of the general assembly.  I'm oversimplifying.  I know that's correct.  But you then went back and advised them that it was inappropriate for them to do that after you had filed your notice.  Is that correct?

A.
That's right.  I think that was after a conversation with you.

Q.
Have you sought or received the pledge of any legislator prior to this date?

A.
No, sir.

Q.
Have you sought or been offered a conditional pledge of support by any legislator pending outcome of this screening?

A.
No, sir.

Q.
Have you asked any third parties to contact members of the general assembly on your behalf prior to the expiration of the 48-hour period?

A.
No, sir.

Q.
Have you contacted any members of this Commission since you became a candidate?

A.
No, sir.

Q.
Could you briefly explain your understanding of the 48-hour rule?

A.
As I understand it, this committee will report out three candidates for the Administrative Law Court.  And there's a waiting period from the time that that report is made public of 48 hours before any commitment can be sought.

Q.
You reported to the staff as well that you had a limited relationship with one of the Commission members, Professor Freeman.  We've advised Professor Freeman of that.  Just for the Committee's benefit, Mr. McLeod had sent a gift certificate of a nominal value to Professor Freeman within the last year or so.  Is that right?

A.
Yes.  I don't remember exactly when it was, and I was not aware that he was on this committee, if he then was on it.  I don't know.

Q.
What were the circumstances of you sending the gift certificate to Professor Freeman?  Do you recall, Mr. McLeod?

A.
He was representing a client that I had been unable to represent.  And I think perhaps I had called him a time or two about the progress of the matter, even though I wasn't involved in it.  And frankly, I don't think my client too liberally paid him, if he paid him at all.  But anyway, after that conversation, I felt like I ought to do something because he took it in consideration, I think, of a previous case that we'd had together.

MR. COUICK:

Mr. Chairman, this Piedmont Citizen's Committee reported that Mr. McLeod is qualified for the position he seeks on the court, and I would ask the report be entered into the record of these proceedings.

THE CHAIRMAN:
Without objection.

MR. COUICK:

Any concerns that have been raised by Mr. McLeod's application and PDQ have been addressed in my questions.  I have no further questions.

THE CHAIRMAN:
Did any member of the Commission have any questions for Mr. McLeod? There being none, we thank you for appearing before us today and for offering to serve as administrative law judge.  And you correctly stated the 48-hour rule.  And I would advise you that if we wanted to call you back for further inquiries, we could prior to the issuance of the report, although that's very unlikely.  And with that, I'd like to thank you for appearing and have a safe trip back to Winnsboro.

THE WITNESS:
Thank you, sir, and thank you, ladies and gentlemen.

THE CHAIRMAN:
We'll take Ms. Robinson next.  Good afternoon, Ms. Robinson.  We have before us today Ms. Shirley C. Robinson who seeks a position with the Administrative Law Court, Seat Number 2.  If you would, Ms. Robinson, raise your right hand to be sworn in.

SHIRLEY C. ROBINSON, being first duly sworn, testified as follows:

EXAMINATION BY THE CHAIRMAN:

Q.
Have you had an opportunity to review your personal data questionnaire?

A.
I did.

Q.
Is it correct?

A.
It is correct.  There were some modifications and corrections, and I submitted those prior to the hearing to Ms. Shuler.

MS. SHULER:

They are part of the record.

BY THE CHAIRMAN:

Q.
Ms. Shuler tells me that those have been included.  Do you have any problem with our making that summary with those inclusions a part of your sworn testimony?  

A.
I do not.

Q.
It will be done at this point in the transcript.

Amended  SEQ CHAPTER \h \r 1PERSONAL DATA QUESTIONNAIRE

Administrative Law Court, Seat #2

1.
NAME:




Ms. Shirley Canty Robinson


HOME ADDRESS:

29 Windsor Cove


Columbia, South Carolina 29223


BUSINESS ADDRESS:
110 Centerview Drive, PO Box 11329

Columbia, South Carolina 29211-1329


E-MAIL ADDRESS:

shirlesq@aol.com


TELEPHONE NUMBER:
(office):  (803) 896-4311

2.
Date of Birth:  March 14, 1951


Place of Birth:  Williamsburg County (Town of Greeleyville)

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Divorced.


Date of Divorce:  February 20, 1976; Name of Moving Party:  Manson Robinson, Jr.; Court:  Richland County Family Court; Grounds: One Year’s Separation


One child.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


A.
Friendship Junior College, Rock Hill, South Carolina

Date of Attendance:  January 1970 through August 1971

Degree:  AA in Business


B.
Benedict College, Columbia, South Carolina



Dates of Attendance:  June - August 1972; June - August 1973


(Attended two consecutive years of summer classes that were paid for by my employer.)


C.
University of South Carolina, Columbia, South Carolina

Date of Attendance:  August 1978 through August 1984

Degree:  Bachelor of Science in Business Administration (Accounting)


D.
University of South Carolina School of Law, Columbia, South Carolina

Date of Attendance:  August 1988 through December 1990

Degree:  Juris Doctor

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Admitted to practice law in the State of South Carolina on May 14, 1991.  Passed bar exam on first attempt.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Participated in the Black Law Student Association while attending law school from August 1988 through December 1990.


Served as Coordinator for tutorial program during second and third year of law school.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.


(a)
The Practice of Law: Fair Billing, February 20, 1999;


(b)
Fifth Annual Ethics Seminar, November 5, 1999;


(c)
SCTLA Auto Torts XXII, December 3-4, 1999;


(d)
Solo & Small Office, March 10, 2000;


(e)
SCARLA Administrative Law Seminar, September 21, 2001;


(f)
SCAGO Ethics for Government Lawyers, October 26, 2001;


(g)
Local Government Attorney’s Institute, December 27, 2001;


(h)
The Ethics Reform Act, September 11, 2002;


(i)
SCARLA Educational Seminar, September 20, 2002;


(j)
2002 Local Government Attorney’s Institute, December 13, 2002;


(k)
SCARLA Safari: Finding Answers, September 26, 2003;


(l)
2003 Local Government Attorney’s Institute, December 12, 2003.

Amended:


SCAARLA at the Shoals:  Navigating the River of Administrative Law Practice, October 1, 2004;


SCBLA 2nd Annual Summit and Retreat, October 22, 2004.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  No.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All state courts in South Carolina;


United States District Court, District of South Carolina;


United States Bankruptcy Court, District of South Carolina;


Admission Date:  August 24, 1994.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


a.
1991:  Law Firm of Edward and Associates

Columbia, South Carolina

Associate (worked as Law Clerk prior to graduation) 

Involved in general practice primarily in the civil area to include domestic cases, personal injury, and worker’s compensation cases.


b.
1991 – 1992:  8th Circuit Solicitor’s Office

Greenwood, South Carolina

Assistant Solicitor

Served as the chief prosecutor for family court representing DSS in child abuse and neglect cases and prosecuting juvenile delinquency cases.  


c.
1992 – 1994:  South Carolina Legislative Black Caucus

Columbia, South Carolina

Executive Director

Legal skills were minimally utilized on some research projects.


d.
1995 - 2000:  Law Offices of Newman & Sabb, PA

Columbia, South Carolina

Senior Associate

Involved in general practice primarily in the areas of family law, worker’s compensation, probate and consumer bankruptcy.  Also handled a small amount of civil litigation in federal, state and magistrate’s court, and before administrative bodies.


e.
2000:  Law Offices of Ronnie A. Sabb, LLC

Columbia, South Carolina

Senior Associate

Name of firm changed following Clifton Newman’s election to the Circuit Court Bench.  However, my practice remained the same except that I assumed responsibility for the management of the office and staff.


f.
2000 - Present:  South Carolina Department of Labor, Licensing & Regulation

Columbia, South Carolina

Hearing Advisor

Provide legal advice to layman regulatory board members, layman only from the legal prospective, and staff on the proper conduct of disciplinary hearings, and preparing final orders at the conclusion of the proceedings.  These regulatory boards are quasi-judicial and disciplinary hearings must comply with due process requirements and the requirements of the Administrative Procedures Act.  To function effectively, thorough and comprehensive knowledge of the practice acts of the various boards are required, as well as a thorough comprehension of the Administrative Procedures Act.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.


Not rated and not listed.  Never submitted name for inclusion in Martindale-Hubbell.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
Appeared in Federal Bankruptcy Court on a weekly basis prior to leaving private practice.

(b)
state:

Appeared in family court on a weekly basis prior to leaving private practice.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

60% (including bankruptcy cases);


(b)
criminal:
0%;


(c)
domestic:
40%.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

0%;


(b)
non-jury:
100%.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?

Served as sole counsel on most of my cases and occasionally as associate counsel in more complex cases.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.  


(a)
Mollie A. Brooks, et al. v. S.C. Department of Health and Environmental Control, et al.
Case was significant to me because it represented my first de novo hearing before an Administrative Law Judge, and it was also the beginning of my interest in administrative law.


(b)
In Re: The Estate of Herbert O. Pointer v. Phyllis Pointer
Case was significant because it involved a novel issue for me as well as the Richland County Probate Court.  The PR sought to exclude my client as an heir by asserting that she was not the natural child of nor had she been legally adopted by the decedent. Prior to his death, the decedent caused his name to be added to the birth certificate as the father and he raised my client as if she was his natural child although there was evidence that the natural father was not the decedent but an unknown individual.

(c) Manson Robinson, Jr., et al. v. John Q. Hammond Corporation, et al.

Case was significant because it was a federal case that involved complex issues requiring extensive pre-trial prep and the participation of several experts.  The case ultimately concluded with a sizable settlement for the client on the morning the jury trial was scheduled to begin.

(d) Yvonne Y. Page v. James Page.

I found the case to be significant because of the highly contested nature of the dispute between the parties over the custody of their young daughter, and the case was well litigated on both sides.

(e) Marilyn McFadden v. Douglas McFadden.

The case was significant because it was also highly contested with allegations of major marital misconduct coming from both parties, and because I did not feel that some actions by the husband’s attorney promoted the best interest of the parties or the children.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  


(a)
Margaret B. Brantley v. William B. Brantley, S.C. Court of Appeals, decision rendered on March 13, 2000;


(b)
George Jones v. Arthur Mae Jones, S.C. Court of Appeals, decision rendered on October 1, 1998;


(c)
Bobby Lee Schumpert v. The Estate of Pearl Schumpert Jenkins, S.C. Court of Appeals, decision rendered on May 19, 1997.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  None.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  N/A

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  Yes.


They are listed below in descending chronological order.


1971-73
Williamsburg County Follow-Through Program


Program Tester


Periodically tested elementary level students involved in a federally funded program to determine their level of achievement.


1973-74
Williamsburg County Follow-Through Program


Data Supervisor


Same responsibility as described above, with the addition of supervising four program testers and complying bi-weekly reports for submission to the program headquarters.  

 
1974-76
S.C. Department of Insurance




Clerk Typist with Agent’s Licensing Division;


1976-78
S.C. Department of Insurance




Clerk Steno in Secretarial Pool;


1978-80
S.C. Department of Insurance




Secretary in Legal Division;


1980-82
S.C. Department of Insurance




Supervisor of Word Processing Center;


1982-84
S.C. House of Representatives




Word Processing Clerk;


1984-86
S.C. House of Representatives




Assistant Supervisor, Word Processing Center;


1986-88
S.C. House of Representatives




Administrative Assistant, House Operations and Management Committee.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


To the best of my knowledge, there are none.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.


Yes.  On December 8, 1983, I was charged with Driving Under the Influence.  I forfeited bail as I was guilty of the offense; and on April 20, 1984, I was charged with driving with a suspended license.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?


The records at the Richland County Register of Deeds office reflect that a tax lien in the amount of $155.18 was filed on approximately March 1, 1991 and a satisfaction of this same lien was filed on March 20, 1991.  I was told by personnel at the Department of Revenue that the lien was filed in error.  I have not defaulted on a student loan or filed for bankruptcy.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


Other than the divorce filing by my ex-spouse, I was sued twice in magistrate’s court by a former client of the law firm where I was employed.  The case was dismissed in the first instance, and the second filing resulted in a finding in my favor.

Amended:


To further explain the two cases filed by a former client in the magistrate’s court:  The former client, Willie J. Bartelle, was a client of the law firm where I was employed, The Law Firm of Newman & Sabb, P.A.  I conducted a real estate closing for Mr. Bartelle on June 15, 2000.  The day following the closing, we learned through communications with the selling agent that the sale to Mr. Bartelle included a mobile home that was situated on the real property Mr. Bartelle purchased.  She also disclosed that there were delinquent taxes on the mobile home of approximately $1,200.00.  Because we had no knowledge of the existence of the mobile home, which was listed on the personal property tax rolls at the county, the title examination did not extend beyond researching the title to the real property.  There were delinquent taxes on the real property and funds were withheld from the sellers’ proceeds to satisfy those delinquent taxes.


When we initially learned of the mobile home and the delinquent taxes, steps were immediately taken to stop payment on the check that was issued to the sellers, and I made contact with Mr. Bartelle and the sellers’ agent.  The sellers apparently cashed the check immediately upon leaving the closing, and Mr. Bartelle moved into the property on the date of the closing.  It was my habit to thoroughly review the documents in the closing file, including the sales contract, to make sure everything was done prior to the closing, and I did not recall a mobile home being referenced in any of the documents.  I, as well as Mr. Newman and our legal assistant, thoroughly searched the file again after we learned of the mobile home specifically looking for a document that referred to the mobile, and there was none.  It is not a customary practice when conducting closings to do a visual inspection of the property prior to closing, but to depend upon the property description in the sales contract and in the survey.  Neither of these documents contained a description that would put us on notice that a mobile home was involved in this particular sale.  Although we did not feel that I, or the firm, had done anything improperly in conducting the closing, I as well as Mr. Newman and Mr. Sabb, felt it was not right or fair to leave Mr. Bartelle with the burden of paying the delinquent taxes, and it was proposed to the agent and her employing broker that the Law Firm and the real estate company each pay one half of the delinquent taxes.  The agent and her broker were not receptive to this proposal, and Mr. Bartelle stopped responding to my communications at this point.  This was occurring at the point in time where we were closing down the Columbia office and I was preparing to leave private practice.


In mid January 2001, I was contacted by an attorney hired by Mr. Bartelle, and as instructed by Mr. Sabb who assumed full ownership of the firm upon Mr. Newman being elected to the Circuit Court bench, wrote the attorney and referred him to Mr. Sabb to resolve the matter.  I heard nothing further from this attorney.  In early November 2001, I received a phone call from another attorney about the matter, and as before, I referred this attorney to Mr. Sabb as well.  I heard nothing further from this attorney, and on approximately December 7, 2001, I was served with a summons and complaint for an action filed by Mr. Bartelle in the Richland County Magistrate’s Court.  Mr. Bartelle was representing himself, and I was the only defendant named in the action.  The case was dismissed by Judge William T. Smith, Jr. on March 11, 2002, on the grounds that the money damages being sought by Mr. Bartelle exceeded his jurisdiction.  When I saw Mr. Bartelle at the March 11th hearing, I told him that as a gesture of good will, Mr. Sabb would pay the taxes and that he needed to contact him.  I was served again on March 11, 2002, after Mr. Bartelle filed a second action in the magistrate’s court.  Again I was the only defendant named in the suit.  The hearing in the second case was held on July 22, 2002, before Judge Phillip Newsom.  At the conclusion of the hearing, Judge Newsom instructed Mr. Bartelle that he could not give him legal advice, but did advise him to speak with an attorney, and told him that based upon the facts he heard, I could not be sued again.


When I spoke to Mr. Bartelle prior to the July 22nd hearing, he stated that he was proceeding with the action against me because Mr. Sabb would not pay him what he wanted, which was much more than the taxes.  I don’t have the final orders from either of these hearings, and have had some difficulty securing them from the magistrate’s office.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None, to the best of my knowledge.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None, to the best of my knowledge.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


To date, I have no expenditures, but anticipate incurring the cost of postage to mail letters of introduction to members of the General Assembly; said mailing will exclude members of the Judicial Merit Selection Commission.

Amended:
I paid $23.06 for stationery and $62.90 for postage stamps on October 19, 2004.  Both were used when I sent letters of introduction to most members of the General Assembly.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  The answer is “No” to both questions.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

Amended:


I discovered on December 1, 2004, that this answer needed to be amended in order to change the “no” answer to reflect “yes” as the correct response.  By way of explanation for the change, in mid-October I sent letters of introduction to members of the General Assembly.  The mailing was to have excluded those senators and representatives serving on the Judicial Merit Selection Commission.  However, I inadvertently included Senator James Ritchie, a member of the Commission, and it was only last night as I was reviewing some documents that I realized that a letter of introduction was mailed to Senator Ritchie.  During this process I have made every effort to strictly comply with the Commission’s rules and all recommendations from the Commission’s staff.  The letter of introduction to Senator Ritchie was an oversight on my part.  Please know that there was no intent to willfully violate the Commission’s rules or recommendations.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Currently, a member of the South Carolina Administrative and Regulatory Law Association;


(b)
Formerly, a member of the Richland County Bar Association;


(c)
Formerly, a member of the Women’s Lawyers Association;


(d)
Formerly, a member of the Columbia Lawyer’s Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Presently serve on the Board of Directors for the Columbia Bethlehem Community Center.  Currently serving as Chairman of the Personnel Committee.


(b)
Presently a member of the James L. Belin Trust Board of Trustees.  Currently serving as Secretary of the Board.


(c)
Recipient of Am Jur Award following first semester of law school enrollment.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  

I have a very diverse professional background and have worked on different levels in each field and worked with persons from very varying economical, social and ethnic backgrounds.  My courtroom experiences have shown me that judges who have the background and experiences that I possess are more apt to apply the law and exercise their judicial authority in a fair and impartial manner.

49.
Personal References:


(1)
Mr. Chris Williams, S.C. State Credit Union

Post Office Box 726, Columbia, South Carolina 29202



(803) 343-0343 ext. 3101


(2)
Reverend Jack Washington, Associate Director



S.C. United Methodist Conference

Council on Ministries Mission/Outreach

4908 Colonial Drive, Columbia, South Carolina 29203



(803) 735-8786


(3)
Ronnie A. Sabb, Esquire

Law Offices of Ronnie A. Sabb, LLC

P.O. Box 88, Kingstree, S.C. 29556

(843) 355-5349


(4)
Louis L. Rosen, Esquire

S.C. Department of Labor, Licensing & Regulation

P.O. Box 11329, Columbia, S.C. 29211-1329



(803) 896-4369


(5)
Eddye L. Lane, Esquire

P.O. Box 294, Columbia, S.C. 29202

(803) 750-5929


(a)
Mr. Chris Williams, S.C. State Credit Union


(b)
Reverend Jack Washington


(c)
Ronnie A. Sabb, Esquire


(d)
Louis L. Rosen, Esquire


(e)
Eddye L. Lane, Esquire

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Shirley C. Robinson
September 21, 2004

THE CHAIRMAN:
The Judicial Merit Selection Commission thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar, a SLED and a FBI check, a credit check; a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appeared, a study of previous screenings, and a check for economic conflicts of interest.  We have not received any affidavits in opposition to your candidacy or election, and there are no witnesses here to testify.  Do you have a brief opening statement that you would like to make?

A.
Not an opening statement per se, but I would like to thank the commission for having me appear before them this afternoon.

Q.
If you would at this time answer any questions that our able counsel Ms. Shuler might have for you.

MS. SHULER:

Mr. Chairman and members of the Commission, I've a few procedural matters to take care of.  Ms. Robinson has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration, and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks, which also includes her amendments to her answers.  I have no concerns with the statement, and with the Commission's approval, I would ask those questions be waived in the public hearing today.  I also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:
Without objection.

Amended Sworn Statement to be included in Transcript of Public Hearings

ADMINISTRATIVE LAW COURT

Full Name:

Shirley Canty Robinson

Address:

29 Windsor Cove, Columbia, South Carolina 29223

Work Telephone:
(803) 896-4311

E‑Mail Address:
shirlesq@aol.com

1.
Do you plan to serve your full term if elected?  Yes.

2.
Do you have any plans to return to private practice one day?  No, I currently have no plans to return to private practice.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  

Amended:  While I do not believe ex parte communications should be allowed as it relates to substantive matters or issues involving the merits of a case, there are limited circumstances where ex parte communications may be permitted.  These limited circumstances are stated in the Rules of Judicial Conduct under Cannon 3, which authorizes such communications for scheduling, administrative purposes or emergencies that do not deal with substantive matters or issues on the merits.  Even under the circumstances stated in Cannon 3, the communication should not be such that one party gains an upper hand over the other and the party that is not involved in the communication should be promptly notified of the substance of the communication and given an opportunity to respond.  I believe that Cannon 3 provides judges with a very practical guide for dealing with the issue of ex parte communications.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  The relationship between the judge and lawyers appearing before the judge, regardless of the lawyer’s status as lawyer-legislator, former associate or law partner, must be given consideration.  If the judge’s relationship to any lawyer is such that the judge or others might conclude that the judge’s ability to be impartial is impaired, then the judge must disclose the relationship, and if it is a close relationship, the judge should recuse himself even if neither party request the recusal after disclosure.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would give a great deal of deference to the request.  Judges have a responsibility to not only see that justice is accomplished, but that people also feel that the system is fair.  That said, it is very possible that I would grant the motion.

7.
If elected, what standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I believe that judges must strictly adhere to the standards set forth in the Code of Judicial Conduct with respect to the acceptance of gifts or social hospitality.  Even when an item or event is not strictly prohibited by the Code, I believe that judges must at all times avoid the appearance of impropriety.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  As a judge, I believe that I would have a duty to protect the honor of the judiciary as a whole, and would feel ethically bound to report instances of misconduct by a lawyer or a fellow judge.
9.
Are you affiliated with any political parties, boards or commissions that, if you are elected, would need to be re‑evaluated?  In addition to being a member of the South Carolina Bar, and serving on the Administrative Law Committee, I currently serve on the Board of the Columbia Bethlehem Community Center which is affiliated with the United Methodist Church, and on the Board of Trustees for the Belin Trust.  I do not believe that my election would prohibit my continuing to serve on these Boards, but if elected, I would seek an opinion as to whether my continued service on either Board would be proper.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  In the past, I have had some limited involvement in the fund-raising activities of the Columbia Bethlehem Community Center. 

11.
How would you handle the drafting of orders?  Although Administrative Law Judges have clerks that can and do assist with the drafting of orders, the task should not be left solely to others, and as a judge, I would certainly want to personally draft orders that deal with complex cases.  Knowing that time will not always permit my personal attention to drafting orders, I would closely scrutinize all orders before signing.  

12.
What method would you use to ensure that you and your staff meet deadlines?  By implementing a system that would require the staff and judge to do a daily calendar and case review to ensure that deadlines are met and that orders are issued not more than 30 days from the date of a hearing, absent any extenuating circumstance.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  Judges must be extremely careful that any activism on the part of the judge does not conflict with judicial obligations or give the appearance of impropriety.  In many instances the judge’s role in setting or promoting public policy may be that of ensuring that the judicial system functions in a fair and impartial manner.

Amended:  Please revise my response to the above question to reflect that it is my view that the primary role of judges is to interpret and apply the laws that have been passed down by the General Assembly and applicable decisional laws.  It is not the judge’s role to advocate for changes in the laws, but to apply the laws, as written, in a fair and impartial manner.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

Amended:  I would like to supplement my answer to reflect that while a judge may engage in extra-judicial activities, provided those activities do not interfere with the judge’s judicial function or demean the office, I believe that a judge’s primary role is to apply the law, as written, in a fair and impartial manner.  By doing so, the judge, to a certain degree, is improving our system of justice by promoting the public’s confidence in the integrity of the judicial process.

15.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.  However, if this should occur, and I will emphasize that it is highly unlikely, I would first meet with the individuals involved to air all feelings and concerns and to try to determine if a balance could be reached that would not interfere with my judicial responsibilities.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  I derive a small amount of additional income from three residential rental properties, however, I do not anticipate that the ownership of these rental properties would impair or convey the appearance of impartiality.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Only after full disclosure to all parties, and where the interest did not prejudice or impair my ability to be impartial.  However, after disclosure, if one of the parties requested that I recuse myself, I would in all likelihood grant the request.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  I have met the mandatory minimum continuing legal education course requirement for all prior years; however, I have not yet completed my required hours for 2004.  Presently enrolled for the S.C. Administrative and Regulatory Law Association seminar scheduled for October 1, 2004.

Supplement:  Since submitting the initial application, I have acquired 12 CLE hours by attending seminars on October 1, 2004, and October 22, 2004.  I am also enrolled for the 2004 Local Government Attorney’s Institute seminar scheduled for December 10, 2004.

20.
What percentage of your legal experience has dealt with cases that appear before the Administrative Law Court?  Please describe to the Commission your experience in these areas.  Prior to my employment with the SC Department of Labor, Licensing and Regulation (LLR), where I have been employed for approximately 3 years 9 months, an estimated 1% of my practice dealt with cases that appeared before the Administrative Law Court.  However, I would estimate that 20% of my practice was with cases to which the Administrative Procedures Act was applicable.  Those cases consisted of Worker’s Compensation cases and appearances before administrative bodies.  


Since joining LLR, my practice has been exclusively in the area of Administrative Law.  Not from a prosecutorial stance, but in the role of providing advice to the various professional and occupational licensing boards as they conduct disciplinary hearings.  As the advice counsel, my function is to ensure that contested hearings are conducted in accordance with the Administrative Procedures Act, appropriate provisions of the respective board’s practice act, and appropriate rules of evidence.  I also handle all pre-hearing motions to minimize the board’s involvement with a case prior to the actual hearing.  At the conclusion of each hearing, I prepare a final order that contains the board’s findings of fact, conclusions of law and the sanction, if any, that is being imposed.  These orders can be appealed to the Administrative Law Court.  During the actual disciplinary hearing, the boards rely on my input prior to ruling on motions or evidentiary questions that arise, and to assist them in evaluating the evidence to determine whether the State has proven there was a violation of the practice act.


On an annual basis, I provide advice on 100+ contested hearings, preparing an order after each hearing.  Of these 100+ hearings, five may result in an appeal to the Administrative Law Court, and one of the five may be remanded for further proceedings, at which time I lead the boards through that process.

21.
What do you feel is the appropriate demeanor for a judge?  

Amended:
Cannon 3 of the Code of Judicial Conduct states that a judge should be patient, dignified and courteous to litigants, jurors, witnesses, lawyers and others with whom the judge deals in an official capacity.  This provision of the Code conveys my personal opinion of what is the appropriate demeanor for a judge and is crucial to maintaining the dignity and integrity of the judiciary.

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  These rules should apply at all times.

23.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?  Outward displays of anger is not appropriate whether directed toward a member of the public, attorneys or pro se litigants.  It may be necessary for a judge to speak in a stern voice from time to time to maintain order and decorum in the courtroom.

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.  However, I anticipate expending funds for postage as I plan to send introductory letters to members of the General Assembly.  Members of the Judicial Merit Selection Commission will be excluded from any mailing.

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third party to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes, I have fully reviewed the rules governing judicial candidates.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Shirley C. Robinson

Sworn to before me this 21st day of September, 2004.

Notary Public for S.C.

My Commission Expires:  1-8-2012

MS. SHULER:

Also included in the notebooks is a copy of the candidate's personal experiences statement.  One final procedural matter, I would note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Ms. Robinson meets the requirement for the position regarding age, residence, and years of practice.

EXAMINATION BY MS. SHULER:

Q.
Ms. Robinson, why do you want to serve on the Administrative Law Court?

A.
The reason is because the Administrative Law Court and the function of the judges that serve on that court closely parallels what I currently do for the Department of Legal Licensing and Regulation, what I've done for the past four years in serving as an advisor to the various professional boards at that agency in the proper conduct of contested hearings.  And I've been there for four years.  I've gained a tremendous amount of experience in the area of administrative law.  I like administrative law.  I didn't do a lot of practice in that area when I was in private practice.  I had gotten experience in Family Court, Bankruptcy Court.  I've done real estate.  I've done some probate.  And after practicing at the various courts, administrative law is what I like, and it is there that I want to remain in.  And it just seems like moving to the Administrative Law Court with my background, with my experience seemed like a natural transition, just a natural progression of my career.

Q.
You do not currently try cases before the Administrative Law Court with Labor Licensing?

A.
I do not.

Q.
Regarding your experience as it relates to your candidacy today, and you have 13 years of legal experience, some in private practice and four years with Labor Licensing, can you explain to the Commission how you feel your legal professional experience thus far will help you to be an effective Administrative Law Court judge?

A.
I think the thing that would be the biggest and most tremendous asset to me as far as experience is what I do at the Department of Labor Licensing and Regulation.  As I indicated earlier, it very closely parallels what is done by an administrative law judge.  In preparing and determining if I was going to submit my application for this position, I did a little research, and I found out that approximately 80 percent of the administrative law judge's docket is devoted to contested hearings, which is what I do.  And those contested hearings are conducted the same as the contested hearings we conduct at LLR.  I had the privilege of doing the contested hearing while I was in private practice.  So I have something to do a comparison with.  And you know, the APA applies to their hearings as well as rules of evidence and all of the same things that appear -- that apply to hearings before our agency.  And in serving as the advisor to the boards, my input and my participation as well as my influence varies depending on the complexity of the case.  I think in the more complex case, the boards have a tendency to depend on my legal training and expertise more because those cases are more apt to be appealed to the administrative law judge.  And I emphasize to board members they are like judges, which sitting in these contested hearings -- and no judge likes to have his cases remanded or reversed.  And I think the boards and I encouraged them to, you know, be that vigilant in doing their work in these contested hearings.  And so they depend on me since I am the one with the legal knowledge and defer to my opinions a great deal.  And also in the more complex hearings that come before the agency, we are more apt to deal with prehearing motions and whatnot.  And usually when those things occur, I am the one that has a lot of discretion in deciding those because I am very vigilant about making sure that the boards aren't tainted.  So I like to minimize whatever contact they have with either side prior to going into the contested hearing.  Additionally, I think that in -- I write all of the records for the boards, and I write a tremendous amount of orders.  And whenever these orders go up on review, the standard of review is the same standard of review that would apply to ALJ's order if it's appealed to the Circuit Court.  So I think there's so much similarity, and I think that's what actually qualifies me.

Q.
Are there any areas that you feel you would need to additionally prepare for and how would you go about that additional preparation if you were selected as an Administrative Law Court judge?

A.
I don't know if would you call it preparation per se.  The administrative law judge, like I said, 80 percent of their docket is devoted to contested cases.  But they also do other things like hold public hearings for approval of regulations.  They also have other matters that come before them.  And I don't have any experience in that area.  But I know that we have got some very able administrative law judges currently serving, and I am not very shy or hesitant at all to seek guidance from someone who has an expertise in some area or experience in an area that I don't.  So that's how I would, you know, bridge the gap between any area that I may not be sufficiently trained in.

Q.
What would you like your legacy to be if you're elected to the Administrative Law Court?

A.
What I would like is -- I have been before some judges that I have been particularly impressed with.  There are ones that have, you know, I think very good judicial temperament, who are fair, they're impartial in their rulings and in applying the law.  And I would very much like to have a legacy like that if I'm fortunate enough to be elected.  And also I would like to have some candidate one day who might appear before this committee for an ALJ to say that, to look at me as being someone that they might like to emulate if they should ever ascend to that position.

Q.
You've explained the qualities of judges you would like to emulate on the bench.  Could you name some of the judges that you would like to emulate on the bench?

A.
Judge Matthew Perry.  I've had the opportunity to appear before Judge Perry on one occasion, but I came away being very impressed and honored to appear in his court, as well as Judge Bratton Davis, who is now deceased but was a Bankruptcy Court judge here in South Carolina.  I appeared before Judge Davis on a weekly basis, and I can tell you how he was just such a gracious jurist and just made everyone who appeared before him feel very at ease and treated with the utmost respect and just the highest level of civility to everyone appearing in his courtroom. And I would love to emulate those two judges.

Q.
I think you just alluded to this, but what do you think is the appropriate demeanor for a judge?

A.
I think that the appropriate demeanor for a judge is someone who has even judicial temperament, who is courteous to everyone appearing before him, is fair and impartial, and always conducts themselves with a degree -- or herself with a degree of dignity.  And I also think that judges should be very industrious in ensuring that any ruling or orders are issued in a timely fashion.

Q.
I'm going to switch and ask you some specific questions relating to your application.  You were charged in 1983 with driving under the influence and in 1984 for driving with a suspended license.  What was the disposition of those matters and the circumstances?

A.
Both of those I pled guilty to because those were things that unfortunately I did.  And I took full responsibility and paid a fine.

Q.
In March 1991, a tax lien was reflected against you at the Richland County register of deeds.  What was the disposition of this matter?

A.
The tax lien, now, I found out about the tax lien in 1996 when I was buying a piece of real estate, is when I discovered the tax lien, although it was filed in '91.  And I had never been served with a lien and had never owed income taxes.  So when I did call the Department of Revenue at that point to discuss this, to find out what that was about, the person that I spoke with -- this has been such a long time ago that I don't remember that individual's name -- indicated that she researched the records and didn't see where they were owed any taxes, and that apparently it had been filed by mistake.  But then she also faxed me a copy of the satisfaction that was filed -- I think the lien was filed maybe on the 16th, the satisfaction was filed on about the 20th of the month -- and seemed to feel like this was okay.  And it satisfied the mortgage company as far as my mortgage loan was concerned.  So I never paid any more attention to it.  But now I realize it keeps recurring.  So I think I may need to contact the department and see if something can be done to expunge that.  But I think it was filed in error.  They should have just cancelled it as opposed to satisfying it.

Q.
You were sued twice by the same client, Willie J. Bartelle, involving a real estate closing you handled for him in June 2000.  What was the nature of those lawsuits and the outcome?

A.
The nature was Mr. Bartelle was a client of our law firm, and actually he came to our firm -- he was coming to Clifton Newman, who's now Judge Newman, who was the managing partner for our firm.  And Mr. Bartelle was a church member with Mr. Newman and apparently had requested Mr. Newman do a real estate closing.  Because Mr. Newman couldn't cover that real estate closing and wasn't going to be in Columbia that day, he asked if I would conduct the closing, and I did.  And after reviewing everything -- and then the day following the closing, the realtor involved in the case called and asked about personal property taxes that were due on a mobile home that was on the real estate.  We didn't know anything about it.  It was not a part of the contract, and it was not in any of the documents that we had in our files.  And the personal property taxes on the mobile home were not paid.  Mr. Newman offered to pay 50 percent and asked the real estate company to pay 50 percent of the taxes.  The real estate company refused.  And it was all during this time we were in the process of actually closing down the Columbia office because Mr. Newman had moved on to his judicial position.  And I was getting ready to leave private practice.  And somehow it just kind of got lost in the shuffle, and the files were transferred to the Kingstree office after the office closed.  And Mr. Sabb indicated that he would deal with whatever there.  And after I left private practice and was working with the agency, I was served -- no.  I was called by an attorney first who said that he had been contacted by Mr. Bartelle.  After we had gone through, I explained to him what happened, referred him to Mr. Sabb.  I heard nothing further.  I got a call from a second attorney several months later, went through the same discussion, referred him to Mr. Sabb, heard nothing.  I think it was in early or late 2001, I was served with notice that -- with summons.  Mr. Bartelle had sued me in Magistrate Court.  The first case was dismissed by the magistrate because Mr. Bartelle was -- had requested about $10,000, and the magistrate indicated that was above the limit.  He turned around a couple months later and sued again.  The second case the judge just indicated to Mr. Bartelle that he needed to seek the assistance of an attorney and dismissed the case.

Q.
Some housekeeping matters to cover with you.  Have you sought or received the pledge of any legislator prior to this date?

A.
No, I have not.

Q.
Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.
I have not.

Q.
Have you asked any third parties to contact members of the general assembly on your behalf?

A.
I have not.

Q.
Have you contacted any members of the Commission?

A.
I have.  Let me explain that.  And I think I explained it to you.  I sent letters of introduction out to the members of the general assembly being very careful to filter out the names of members serving on the Commission, which is what the rules state, and also I was directed by you as well to do that.  And unfortunately, I discovered last week that I had inadvertently -- a letter had gotten through.  One of my introductory letters was sent to Senator Ritchie.  And it was very inadvertent, and I do apologize for that.  And I immediately notified you that I had made that mistake.

Q.
Do you understand the 48-hour rule?

A.
I do.

Q.
Can you explain to the Commission members what that is?

A.
Sure.  The 48-hour rule -- my interpretation is that any candidate must wait at least 48 hours after the Commission issues its formal report reporting out the nominees from this committee before they can seek any pledges or support from any members of the general assembly.

MS. SHULER:

I would note that the Midlands Citizens Committee found Shirley C. Robinson to be a qualified candidate.  The committee approved of her candidacy for the Administrative Law Court.  Mr. Chairman, without objection, I would ask that the Citizen's Committee report be entered into the record.

THE CHAIRMAN:
Without objection.

MS. SHULER:

I would just note for the record that any concerns raised during the investigation regarding the candidate were incorporated into the questioning of this candidate today.  Mr. Chairman, I have no further questions for Ms. Robinson.

THE CHAIRMAN:
Thank you, Ms. Shuler.  Does any member of the Commission have questions for Ms. Robinson?  There being no further questions, we thank you for your appearance before us today.  We thank you for being willing to serve as administrative law judge and for offering for that position.  And you correctly stated the 48-hour rule. You understand that.  And we advise you if we wanted to summons you back and ask you more questions, we could up until the time we issue that report.  It's very unlikely that might happen, but we could if we wanted to.  With that, we thank you for appearing before us and hope you have a nice day.

THE WITNESS:
And I thank you all again for having me appear before you.

THE CHAIRMAN:
I'm advised we need to go to executive session.

(Continued in Executive Session.)

THE CHAIRMAN:
Mr. Banks?

THE WITNESS:
Yes.

THE CHAIRMAN:
We have before us this afternoon Mr. Martin R. Banks who offers for a judicial position of Master-in-Equity, Calhoun County.  Mr. Banks, if you would raise your right hand, please, sir.

MARTIN R. BANKS, being first duly sworn, testified as follows:

EXAMINATION BY THE CHAIRMAN:

Q.
Have you had an opportunity to review your personal data questionnaire?

A.
Yes, your Honor.

Q.
 Is it correct?

A.
Yes, your Honor.

Q.
And do you have any objection to our making that document a part of your sworn testimony?

A.
No objections, Mr. Chairman.

Q.
It will be done at this point in the transcript.

Amended PERSONAL DATA QUESTIONNAIRE

CALHOUN COUNTY MASTER-IN-EQUITY 

1.
NAME:



Mr. Martin Rast Banks

BUSINESS ADDRESS:
P.O. Box 243, 716 Huff Drive, N





St. Matthews, S.C. 29135

E-MAIL ADDRESS:

MRBANKS@ALLTEL.NET

TELEPHONE NUMBER:
(office): 803-874-2100

2.
Date of Birth:  MAY 30, 1961.

Place of Birth:  Columbia, S.C.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 20, 1994, to Kathryn Newman Banks.

Never divorced.  One child.

6.
Have you served in the military?  N/A

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure. Clemson University 1979-80, transferred to University of South Carolina 1980-83 receiving BS Business Administration. Graduate School of Bible and Missions 1985 Diploma in Bible; Columbia International University 1987-89 MA-C.E.; University of South Carolina School of Law 1989-92, receiving JD.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state. Admitted to South Carolina in 1992; took no other bar exams.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.  Treas. of German Club at USC; Pres. Of Masters Class at CIU; Member of Christian Legal Society at USC School of Law.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.

Amended:  I have 14 carryover hours that I could apply toward 2004; however since my application was filed I attended the annual Public Defender’s Conference for 14 hours credit.  I will also be attending the Lawyer’s Title Seminar in Charleston on November 12, 2004, for additional CLE hours.

(a)
2003 Annual Public Defender Conference, 9/28-30

Lawyer’s Title Inc. Seminar, 10/3

(b)
2002 Annual Public Defender Conference, 9/30- 10/2

Lawyer’s Title Inc. Seminar, 10/3

(c)
2001 Annual Public Defender Conference, 10/1-3

Lawyer’s Title Inc. Seminar, 10/8

(d)
2000 Annual Public Defender Conference, 10/2-4

Lawyer’s Title Inc. Seminar, 10/11

(e)
1999 Juvenile Defense Seminar, 2/5

Annual Public Defender Conference, 10/3-5

I have not completed any CLE for 2004.  I have 14 carryover hours.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  N/A

12.
List all published books and articles you have written and give citations and the dates of publication for each.  N/A

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice. United States District Court for S.C. 5/17/1994

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

Amended:


After graduating from USC School of Law in 1992, I went straight into private practice in St. Matthews, being associated with Thomas P. Culclasure, the former MIE, until he left St. Matthews only a few months later.  So, from 1992 until about 1996 the public defender position that I hold was a good proportion of my practice.

I have practiced in the same office since law school.  I was recruited by Thomas P. Culclasure.  I continued as a solo-practitioner doing a general practice.  The only changes to my practice have been a reduction in the criminal side, having been replaced by much more real estate work in the last four years.


I have appeared before the Master-in-Equity several times per year, with increasing frequency.  I have handled foreclosures, quiet title actions, tax sales and partitions.  I have been the plaintiff’s attorney, guardian for the unknowns and defendant’s attorney.  I have also been special referee on a number of cases.  Currently I am handling Evans vs. Fender, I have done Livingston vs. Mix, Simmons vs. Black and vs. Gardner.  I am about to file 2 more partitions/quiet title actions this month.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  I am not listed in Martindale-Hubbell.  I do not know why.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal: 
0

(b)
state: 

approximately 100 per year

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

10;

(b)
criminal:
25;

(c)
domestic:
20.

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:

10;

(b)
non-jury:
90.

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters? Sole Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Jacobs v. Jacobs.  My first appeal of a Family Court matter (Unreported).

(b)
State v. Tucker (1998 S.C. Supreme Ct. Opinion #24864): I sat as 3rd chair on my first death penalty case.


(c)
State v. Brazell (1997 S.C. Supreme Ct. Opinion #24545): My very first trial which laid the foundation for a significant ruling on pre-indictment delay before trial.  My very first appearance in argument before the Supreme Court.

(d)
State v. Matthews: My second consecutive win for Mr. Matthews on his second armed robbery charge (unreported).

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

(a)
Jacobs v. Jacobs.  Appeal from Family Court decided. (UNREPORTED).

(b)
State v. Brazell.  I participated with much help from Robert Dudeck.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.

As Public Defender I can no longer handle criminal appeals.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court. N/A

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  N/A

24.
Have you ever held public office other than judicial office?  N/A

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? N/A

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  N/A

Amended:


Before law school I held several jobs:  Accountant at Clarkson, Harden, and Gantt from 1983 until 1984; Blue Cross/Blue Shield from 1985 until 1987; from May 1990 until July 1992l while in law school, I clerked at SCE&G.

28.
Are you now an officer or director or involved in the management of any business enterprise?  N/A

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest. N/A

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed. There may have been a traffic violation where the fine was over $125, if so it was over 10 years ago in North Carolina and I no longer have a record of it.

Amended:  I received a speeding ticket in North Carolina in either 1979 or 1980.  I do not remember how much the fine was, but it was close to $125.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  N/A

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  N/A

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  N/A

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  N/A

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  N/A

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
S.C. Bar;

(b)
S.C. Public Defender Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Treas. of the Hispanic Education Association

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

49.
Personal References:

(a)
Deputy Solicitor, Benjamin Lafond 843-871-2640


140 North Main Street, Suite 102, Summerville, S.C. 29483

(b)
Lewis Lanier 803-268-9800


P.O. Box 2789, Orangeburg, S.C. 29118

(c)
James B. Jackson, Jr. 803-534-0626


P.O. Box 2268, Orangeburg, S.C. 29116

(d)
Sheriff Thomas Summers 803-874-2741


120 Mill Street, St. Matthews, S.C. 29135

(e)
Hamp Thornton 803-874-1331


Wachovia Bank, 700 Huff Drive N, St. Matthews, S.C. 29135

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Martin R. Banks
September 21, 2004

THE CHAIRMAN:
The Judicial Merit Selection Commission thoroughly investigated your qualifications for service as Master-in-Equity.  Our inquiry focused on our nine evaluative criteria.  It has included a survey of the bench and the bar, a SLED and a FBI check, a credit check, a grievance and reprimand check, a thorough study of your application materials, verification of your compliance with state ethics laws, a search of newspaper articles in which your name appeared, a study of previous screenings, and a check for economic conflicts of interest.  We have no affidavits filed in opposition to your election or candidacy, and there are no witnesses present to testify.  Do you have a brief opening statement you'd like to make?

A.
No, your Honor.

Q.
Thank you, sir.  If you would, answer any questions Mr. Phil Lenski might have for you.

MR. LENSKI:

Mr. Chairman and members of the Commission, Mr. Banks has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in the notebooks.  I have no concerns with the statement, and with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into public record at this time.

THE CHAIRMAN:
Without objection.

Sworn Statement to be included in Transcript of Public Hearings

Full Name:

Martin Rast Banks

Work Telephone:
803‑874‑2100

E-Mail Address:
MRBanks@alltel.net

1.
Do you plan to serve your full term if appointed?  Yes.

2.
Do you have any plans to return to private practice one day?


Yes. (This is a part time position)

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


I do not entertain ex parte communications.  However, some pro se litigants do find their way to you occasionally.  Then I would politely explain my position and disclose this conversation to the other party. 

5.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?


I have no former associates or law partners. I could not foresee recusing myself simply because a lawyer‑legislator was before me.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


I would in most cases grant the motion.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I generally do not accept gifts from clients even now.  I do not foresee accepting gifts in the future.  Social hospitality 

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


Sadly, I would be compelled to report them.

9.
Are you affiliated with any political parties, boards or commissions that would need to be re-evaluated if you are appointed?  No.

10.
Have you engaged in any fund-raising activities with any political, social, community, or religious organizations?  No.

11.
If appointed, how would you handle the drafting of orders?


I would request the successful party to draft a proposed order according to my ruling, forward it to the opposing counsel for review

12.
If appointed, what method would you use to ensure that you and your staff meet deadlines?


I would put everything on my calendar.

13.
What is your philosophy on "judicial activism," and what effect should judges have in setting or promoting public policy?


I am more of a follower of what public policy already is.  I do not intend to be an "activist.”

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I would do nothing for quite some time.  As I get comfortable in the position, viewing the law from my new perspective, I would then choose some area(s) that appear to need attention.

15.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?


No, as this is a part time master ’s position.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

20.
What percentage of your legal experience has dealt with cases that appear before Masters-in-Equity?  Please describe to the Commission your experience in these areas.


About 10%.  I have done foreclosures, partitions, quiet title actions, mechanic liens, tax deeds, etc.  I have primarily a real estate practice, and have been a special referee on a number of occasions.  Almost every year my CLE hours are filled with real estate.

21.
What do you feel is the appropriate demeanor for a judge?  A judge should be sober, discreet, calm, deliberative, informed, respectful, open, trustworthy, dependable, truthful, patient, kind, 

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?


Although not necessary 24/7, they are good qualities to practice daily.  They are more important while you are on the job and other places where you are known to hold the position.

23.
Do you feel that it is ever appropriate to be angry with a member of the public appearing before you?  Is anger ever appropriate in dealing with attorneys or a pro se litigant?


Displays of anger from the bench toward anyone are distasteful and taint the equitable nature of the proceedings, so anger should be rarely displayed.  However, there are times when such anger is appropriate (i.e., perjury, complete disrespect for the proceedings, etc.)

24.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees? ‑0‑

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.  No.

28.
Have you contacted any members of the Judicial Merit Selection Commission? No.

29.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Martin R. Banks

Sworn to before me this 22nd day of September 2004.

Notary Public for S.C.

My Commission Expires:  6/8/2005

MR. LENSKI:

Thank you, sir.  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  I would note for the record that based on testimony contained in the candidate's personal data questionnaire, which was introduced earlier into this record, that Mr. Banks meets the statutory requirements for this position regarding his age, residence, and years of practice.

EXAMINATION BY MR. LENSKI:

Q.
Mr. Banks, I have some questions for you.  Why do you want to serve as Master-in-Equity?

A.
Actually, I consider it a public service more than anything.  In Calhoun County, we have very few citizens, and there are very few people who are actually capable of holding this office. And it's just one of those things -- I've been a public defender for years, and it's just part of that public service.

Q.
Mr. Banks, how do you believe that your legal and professional experiences will help you be an effective equity court judge?

A.
Well, I've been in the real estate side of my practice pretty heavily for quite some time.  Of course I practiced in front of the masters, and I've been the special referee in a number of cases for Calhoun County where the former master got sick.  So I've had to, I think, a number of -- I've been practicing 12 years, and a number of them have been very on point, as I would say.

Q.
Sir, are there any areas that you feel you would need to additionally prepare yourself for to assume this position were you to be selected, and if so, how would you go about preparing yourself?

A.
Obviously there's case law and things are ongoing and happening all the time.  And I receive the advance sheets, so I would continue to brush up on those.  I would avail myself of any opportunities for judicial training and certainly have friends in the community, other masters who are very willing to offer me all of their assistance.

Q.
Mr. Banks, although you addressed this in your sworn affidavit, could you please tell the members of the Commission what you think is the appropriate demeanor for a judge?

A.
Sure.  And again, I've been the special referee on some contested cases, and I think that demeanor would encompass obviously being fair, being reasonable, being patient, being courteous in the courtroom.  And in carrying over, you know, even into outside areas of your life, whether you're at church or at the office or somewhere else, being reserved, being honest in all your dealings, but just conducting yourself primarily in a very business-like, courteous fashion.

Q.
Mr. Banks, on your personal data questionnaire, you went out of your way to disclose a traffic violation that you believe might have exceeded the $125 fine threshold that was stated in the question.  Could you please explain to the Commission your recollection of those events?

A.
Sure.  It was over 20 years ago.  So as I recall, I was pulled just over the North Carolina border on I-26.  And the thing I don't recall is how much the fine was.  I was pulled, and I paid a fine.  And I know the fine was over a hundred dollars, but I can't remember any more than that.  It certainly happened.  I just don't remember what the fine was.  It was a speeding violation.

Q.
Mr. Banks, you also indicated that there was a grievance that had been filed against you approximately seven years ago.  Could you please tell the members of the Commission about that?

A.
I had a client I represented on a domestic case, and I believe the name was Smith.  And there was a situation in the Columbia Airport where I was present when the lady was being served.  And she apparently took it upon herself being the spurned spouse to take it out on her future ex-husband's lawyer.  So she claimed that I berated her and did all these, you know -- cursed her and all these things in public in the airport.  Fortunately, it was right in front of one of the counters, and there were numerous witnesses.  And I believe I received a letter from Michael Pauly, I believe it was at the Commission, and they -- it went no further than that.  He sent me a letter probably a month later after talking to these witnesses that it was clear that she was just trying to make my life more miserable.

Q.
And, Mr. Banks, also it was news to you during this whole process of announcing your candidacy and filling out the application materials in which you discovered that you had been a party in a lawsuit in 1996 that was dismissed.  Can you tell the members of the Commission about that as well?

A.
Yes.  I had no knowledge of it.  But when I was told that it was out there, SLED had found this thing -- I've got a copy of it here -- I immediately went to the Federal Court here and pulled the only thing they had there. Everything else was sent to Atlanta, I believe, or unavailable to me.  But apparently I was sued by a former public defender client.  As I said, I've been a public defender in the county for 12 years.  I was sued like seven or eight years ago by a former public defender client who I lost his case.  And so it looks like he filed a 1983 action against me.  I don't know how that could be possible.  But at any rate, they never even served me with the case, and it was dismissed without any -- actually with prejudice because he basically didn't pursue it any further than filing, I believe.

Q.
And, Mr. Banks, is there a judge on the bench that you would emulate if you were selected for this position, and if so, would you please explain why you would emulate that judge?

A.
Actually, I have two in mind because they each have their own strengths.  Jimmy Williams, who has been a friend of mine for -- well, since I started practicing law.  He was one of those mentor types who helped me along when I was just starting.  He can really move a case, and he can keep a docket down.  And so as far as he's concerned, I would emulate that part of him.  There's an older judge.  I don't know if any of you in here are old enough to remember John Hamilton Smith, but he had the dignity and just that old-school, honest -- almost a grandfatherly approach on the bench and off the bench.  He made everyone in the courtroom feel very comfortable.  When you're Master-In-Equity dealing with foreclosure cases and stuff, it can get a little emotional and harsh sometimes, and I would emulate those two judges.

Q.
Mr. Banks, what would you like for your legacy to be as Master-in-Equity?

A.
My legacy?  Well, you know, it's kind of funny, my legacy being a part-time Master-in-Equity might not be so broad or deep.  It's a part-time position.  But I think my legacy would be -- it will come akin to being Master-in-Equity, but that's my hometown, St. Matthews and Calhoun County, and my family and my reputation already runs deep there.  And so it will just be one other thing that goes along with what my name means in Calhoun County at this point.

Q.
Do you plan to serve the full term if you were elected as Master-in-Equity?

A.
Certainly.

Q.
Just have some brief housekeeping issues to pursue here.  Have you sought or received the pledge of any legislator prior to this date?

A.
To this date, the only thing I did was announce to the delegation that I was going to run.  And actually, I contacted them about the possibility of getting the interim job when Judge Culclasure died.  But that was months and months ago, way before any of this was initiated.  It was back in April I believe.

Q.
Have you sought or have you been offered a conditional pledge of support of any legislator pending the outcome of your screening?

A.
I haven't spoken to any of the legislators in months and months.  So no.

Q.
Have you asked any third parties to contact members of the general assembly on your behalf?

A.
No.

Q.
And have you contacted any members of this Commission?

A.
No.

Q.
Are you aware of the 48-hour rule?

A.
Yes.

Q.
Could you please explain to the members of the Commission your understanding of that rule?

A.
Basically I don't do anything for 48 hours after this Commission sends its recommendation out.

MR. LENSKI:

Mr. Chairman, I would note that the Low Country Citizens Committee reported Mr. Banks met the established criteria of the Commission and that he was qualified for appointment to the position of Master-in-Equity.  Without objection, I would ask that this Citizens Committee report be entered into the record at this time.

THE CHAIRMAN:
Without objection.

MR. LENSKI:

I would just note for the record that any concerns that were raised during the course of this investigation regarding this candidate were incorporated into the questioning today of the candidate.  And I have no further questions, Mr. Chairman.  Thank you.

THE CHAIRMAN:
Does any member of the Commission have questions for Mr. Banks?  There being none, your situation is different from all the other candidates we have interviewed today.  Of course, if there were anything else that we needed to inquire about, we could recall you to a public hearing up until the time we issue the report.  But that's very unlikely to happen.  And with that, we thank you for being willing to offer yourself for the vacant Master-in-Equity position.  And I hope you have a safe trip back to Calhoun County.

I've been told we need to go to executive session.

(Continued in Executive Session.)

CERTIFICATE OF REPORTER

I, Gina M. Smith, Registered Professional Reporter and Notary Public for the State of South Carolina at Large, do hereby certify:  That the foregoing proceeding was taken before me on the date and at the time and location stated on page 1 of this transcript; that the witnesses were duly sworn to testify to the truth, the whole truth and nothing but the truth; that the testimony of the witnesses was recorded stenographically by me and was thereafter transcribed; that the foregoing proceeding as typed is a true, accurate and complete record of the testimony of the witnesses to the best of my ability.  I further certify that I am neither related to nor counsel for any party to the cause pending or interested in the events thereof.

Witness my hand, I have hereunto affixed my official seal this 9th day of December, 2004, at Columbia, Richland County, South Carolina.

Gina M. Smith

RPR, CSR, Notary Public,

State of South Carolina at Large.

My Commission expires:  July 23, 2013.

PERSONAL DATA QUESTIONNAIRES AND SWORN STATEMENTS OF JUDGES WHOSE APPEARANCES BEFORE THE JUDICIAL MERIT SELECTION COMMISSION WERE WAIVED DURING THE DECEMBER 7, 2004 PUBLIC HEARINGS:

AMENDED PERSONAL DATA QUESTIONNAIRE

Re-Election:  Court of Appeals, Seat #1

1.
NAME:



Mr. Paul E. Short, Jr.


BUSINESS ADDRESS:
158 Main Street, Room 107






Post Office Box 1006






Chester, South Carolina 29706


E-MAIL ADDRESS:

pshortj@scjd.state.sc.us


TELEPHONE NUMBER:

(office):  (803) 581-5011

2.
Date of Birth:  January 13, 1947.


Place of Birth:  Gastonia, North Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on June 14, 1968, to Linda Huffstetler Short.


Never divorced; two children.

6.
Have you served in the military?  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.


U.S. Army, June, 1968; entered active duty August 1971; discharged from active duty November 1971; served S.C. National Guard until 1973; Discharged U.S. Army Reserve, 1974; Highest rank attained was 1st Lieutenant; Present Status, Inactive Reserve; Honorably Discharged as Captain.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


The Citadel; 1964-1968; B.A. Political Science;


University of South Carolina Law School; 1968-1971; Juris Doctorate;


University of Nevada, Reno; Summers 1998-2001 (All course work for Master in Judicial Studies completed.)

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1971.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


The Citadel:  Assistant Manager, Basketball Team, 1964-1965; ROTC, 1964-1968; Squad Sergeant, 1966, 2nd Lt. Corps of Cadets, 1968; member Senior Class Board of Directors;


University of South Carolina School of Law:  Phi Delta Phi Legal Fraternity; Law Clerk of Attorneys Betty Sloan and Claud Sapp, 1969-1971.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.


2004:


01/23

19th Annual Criminal Law Update;


01/23

2nd Annual Civil Law Update;


08/18

S.C. Judicial Conference.


2003:

01/24

18th Annual Criminal Law Update;


05/07

S.C. Circuit Judges’ Conference;


08/07

The Civil Jury in America;


08/21

S.C. Judicial Conference.


2002:

01/25

17th Annual Criminal Law Update;


05/08

S.C. Circuit Judges’ Conference;


08/22

S.C. Judicial Conference.


2001:

01/05

Sticks & Stones, Appointed;


01/26

S.C. Bar, Criminal Law Update;


05/09

S.C. Assoc. Circuit Judges’ Conference;


07/09

Law & the Social & Behavioral Sciences;


08/23

S.C. Judicial Conference.


2000:

01/21

S.C. Bar, Criminal Law Update;


05/10

S.C. Assoc. Circuit Judges’ Conference;


08/07

Media and the Courts.


1999:


01/22

S.C. Bar, Criminal Law Update;


05/12

S.C. Assoc Circuit Judges’ Conference;


07/19-23
Constitutional Criminal Procedure; History & Theory of Jurisprudence;


07/26

Judicial Writing;


08/05

S.C. Trial Lawyers Assoc. Annual Convention;


08/19

S.C. Judicial Conference.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  

September 15, 1995:  South Carolina Legal Secretaries Association; I was the instructor for a Seminar on Rules of Civil Procedure.


September 30-October 18, 1996:  National Judicial College/Reno, Nevada; I served as a group facilitator with the faculty for the General Jurisdiction Course for new Judges.  I led group discussions four hours each day on a wide variety of legal topics.


September 29, 1997:  South Carolina Solicitors Conference, Myrtle Beach, S.C.; I spoke on the topic Case File Development and Review, A View from the Judiciary.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


None:  With the exception of writing my thesis, I have completed the Master of Judicial Studies Program sponsored by the National Judicial College at the University of Nevada, Reno. I have written several research papers to complete the course work requirement of the program and can provide copies if needed.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


September 21, 1971, South Carolina Supreme Court;


October 30, 1972, United States District Court of South Carolina;


September 12, 1974, United States Fourth Circuit Court of Appeals.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


I began the general practice of law in November 1971, in Chester, South Carolina, with Mr. Fred H. Strickland and Mr. E.K. Hardin, who later became Probate Judge of Chester County.  In late 1972, I became a partner in the firm and in approximately June 1973, Mr. Strickland was tragically killed in a house fire and I became senior partner at the age of 26.  Mr. William C. Keels graduated from law school in June 1973, and he and I began practicing law together at that time.  I was honored to have been elected to the South Carolina Circuit Court At-Large Seat #8 on February 1, 1991, and served continuously until February 1999, when I was elected Resident Judge of the Sixth Judicial Circuit.  On May 25, 2004, I was elected to the South Carolina Court of Appeals, Seat #1.

15.
What is your rating in Martindale-Hubbell?  AV

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Walter Neal and Industrial Chemical Company, Inc. v. J. Simpson Darby, L.H. Schwieterman, John Archie Lucas, Donald B. Murray, Marion M. Thomas, and J. F. Martin, as members of the Chester County Council and the County of Chester, (1984) Court of Appeals Opinion #0207 filed June 22, 1984.  I was Chester County Attorney in 1980 and the Chester County Council was in the process of adopting an ordinance pertaining to the handling and storage of hazardous chemicals in Chester County.  Mr. Neal brought suit in Common Pleas Court to question the constitutionality of the ordinance and the county counter-claimed on the ground that Mr. Neal’s landfill site was a public nuisance. The case was significant both at the trial level and the appellate level, because a small rural county was attempting to protect its citizens and their environment from the disposal of out-of-state hazardous waste.  The trial judge and the Court of Appeals both found that the landfill constituted a public nuisance by virtue of its location and upheld the permanent injunction to prevent further disposal of hazardous chemical waste at the site.


(b)
Chester County Hospital and Nursing Center v. J.F. Martin, Simpson Darby, John Lucas, Marion M. Thomas, Don Murray, Carlisle Roddey, Lowell Schweiterman, individually and as members of the Chester County Council, and the Chester County Council, (1984) South Carolina Supreme Court Opinion #22053 filed March 6, 1984. In 1981, the Chester County Council was in the process of adopting an ordinance to increase the size of the Chester County Hospital Board and to provide that Council would appoint said Board members. This Board had previously been created by a local act of the General Assembly in 1947 which provided that vacancies would be filled by a two-thirds vote of the remaining Board members themselves.  The Board petitioned the Circuit Court for an injunction to prevent the Council from enacting the ordinance. After an extensive hearing on the matter, which included the testimony of many respected leaders of the community such as U.S. District Court Judge Robert W. Hemphill, deceased, the lower Court issued a permanent injunction on the grounds that the County was attempting to exercise power beyond its limitations in violation of § 4-9-170, Code of Laws of South Carolina, 1976, as amended.  The South Carolina Supreme Court remanded the case and vacated the injunction.  The Court stated that it was well recognized that a Court could not restrain by injunction, the exercise of legislative power by counties. The Court cited 43A C.J.S., which states that restraining power of a Court should be directed against enforcement rather than passage of ordinances. The case is very significant because the Court upheld the County’s actions which were undertaken because of the Home Rule Act.


(c)
Vera B. Lawson, Executrix of the Estate of Robert Smith Lawson, deceased v. Bowaters Carolina Corporation, U.S. Fourth Circuit Court of Appeals #77-8320 Order filed October 31, 1977.  In this case, I represented the Estate of a painter who was killed while painting the Defendant’s plant in Rock Hill, South Carolina. The Plaintiff’s husband was employed by Robert’s Paint Company, which had a contract with Bowaters to paint their facility.  The Plaintiff’s husband was killed when an employee of Bowaters drove a forklift into the scaffold supports, thereby knocking the deceased to the ground.  A death claim against Robert’s Paint Company was filed for Workman’s Comp benefits before the South Carolina Industrial Commission and the claim was approved.  Subsequently, the Plaintiff filed a wrongful death action against Bowaters Carolina Corporation in U.S. District Court. The Defendant moved for Summary Judgment contending that under the provisions of the S.C. Workman’s Compensation Act the Plaintiff’s deceased husband was the “statutory employee” of the Defendant, and, therefore, the Plaintiff’s sole remedy would be under the provisions of that act. After considering the briefs filed by me and after oral arguments of counsel, Judge Hemphill issued his Order on September 15, 1977, in which he denied the Motion for Summary Judgment and ordered the case be calendared for Jury trial.  The Defendant petitioned the United States Fourth Circuit Court of Appeals for permission to appeal Judge Hemphill’s Order, basing its argument on the grounds that there was a conflict between interpretation of controlling State law between the United States Supreme Court and the South Carolina Supreme Court. They denied the Defendant’s petition and the case was later settled. This case was significant because it involved the question of the definition of a statutory employee under the South Carolina Workman’s Comp Act.


(d)
Canzadia White, as Administratrix of the Estate of Richard C. Carter, deceased v. Holsum Bakery, Inc., (1972) This was a wrongful death case in which all of the witnesses of the Plaintiff’s accident were the deceased’s minor children. A lot of preparation was required to ensure that the minor children would be qualified by the Court to testify. A verdict was returned for the Plaintiff, and it has been said that this was at that time, the highest jury verdict returned in Chester County for the wrongful death of a black man.


(e)
Crystal J. Harmon, Committee for Benjamin Joseph Harmon, an Incompetent v. Aegis Corporation, Long Mill Rubber Company and Ryder Truck Rental Company, U.S. District Court, Greenville Division, Complaint filed August 1, 1985.  The Plaintiff, Benjamin J. Harmon, age 21, suffered a totally and permanently disabling brain injury on July 14, 1983, when the automobile he was driving was struck by the Defendant, who had disregarded a traffic control device. I began representing the Plaintiff shortly after his accident, and successfully negotiated an agreement that the carrier would pay for immediate medical care. This was medically significant because it is essential that a person with a brain injury receive extensive rehabilitation immediately after the injury to maximize potential improvement. During my representation, I traveled rather extensively and learned that there are not many facilities in the United States that can adequately care for those with head injuries. A jury was drawn for trial, however, approximately one week before the trial was scheduled to begin, the case was settled in 1986. It was a personally significant case in that it was the largest settlement I ever obtained and required more preparation than any other legal matter I ever handled.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.


(a)
Walter Neal and Industrial Chemical Company, Inc. v. J. Simpson Darby, L.H. Schwieterman, John Archie Lucas, Donald B. Murray, Marion M. Thomas, and J.F. Martin as members of the Chester County Council and the County of Chester, S.C. Court of Appeals, June 22, 1984; 282 S.C. 277; 318 S.E.2d 18.


(b)
Chester County Hospital and Nursing Center v. J.F. Martin, Simpson Darby, John Lucas, Marion M. Thomas, Don Murray, Charlisle Roddey, Lowell Schweiterman, individually and as members of the Chester County Council, and the Chester County Council, S.C. Court of Appeals; March 6, 1984; 281 S.C. 25; 314 S.E.2d 25.


(c)
Thomas Beckham v. Sara Kay B. Short, S.C. Supreme Court; and the S.C. Court of Appeals, June 5, 1989, and January 25, 1988; 380 S.E.2d 826; 298 S.C. 348; 365 S.E.2d 42; 294 S.C. 415


(d)
Patricia Moore Lucas v. Ernest Wendell Lucas, S.C. Supreme Court; May 9, 1983; 302 S.E.2d. 863; S.C.


(e)
Willie Mack Thomas, Sr. and Naomi F. Thomas v. George Wilson, individually and d/b/a Palmetto Mobile Homes, S.C. Court of Appeals; March 9, 1984; Memorandum Opinion No. 84-MO-007

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.  


I began serving as a Circuit Court Judge in July 1991, and have not practiced law since that time.  I handled a number of criminal cases; however, I do not recall any of the cases being appealed to the Supreme Court or to the Court of Appeals.  I do recall several criminal appeals from the Magistrate Court to the Circuit Court, but I do not recall the names of the individual Defendants at this time.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  Yes.


July 1991-February 1999; South Carolina Circuit Court at Large Seat #8;


February 1999-May 2004; Resident Judge, Sixth Judicial Circuit;


May 2004-Present; South Carolina Court of Appeals, Seat #1.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Louis J. Truesdale v. Parker D. Evatt, and the South Carolina Department of Corrections, et al.  The subject of this Order deals with the reimbursement of expenses incurred by expert witnesses called upon by Petitioner Truesdale in his death penalty case.  The Appeal of his case is reported at 301 S.C. 546, 393 S.E.2d 168.


(b)
State of South Carolina v. Gary Allen Rimert, Opinion No. 24093, 446 S.E.2d 400.  The issue addressed in this Order is whether or not a jury in a criminal case is entitled to hear evidence regarding the sentence a Defendant may receive if he is found guilty but mentally ill. I held that the jury’s function was to determine guilt and that information about sentencing is irrelevant to such a determination. The Supreme Court affirmed.


(c)
Carol Ann Berkebile v. William C. Outen, 311 S.C. 50 and 426 S.E.2d 760. This Order holds that losses from video poker playing are not recoverable pursuant to § 32-1-10 S.C. Code Ann.   I held that ' 32-1-10 removed the common law bar to recovery of losses from engaging in illegal gambling. Therefore, if the loss resulted from legal gambling,  § 21-1-10 does not apply and a Plaintiff cannot recover. Unfortunately, the Supreme Court disagreed and I was reversed.


(d)
City of Folly Beach v. Atlantic House Properties, Opinion No. 24384, 321 S.C. 241, 467 S.E.2d 928. In this Order, I ordered that the Defendants in a condemnation action pay the Plaintiff’s reasonable attorneys fee pursuant to § 28-2-510 S.C. Code Ann. The Supreme Court reversed.


(e)
Betty Williams, et al. v. The Zoning Board of Adjustment of the City of Rock Hill and the New Hope Carolina, Inc. This Order affirms the City of Rock Hill Zoning Commission’s issuance of a permit to New Hope Carolina allowing it to operate an institution to care for emotionally handicapped children.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


South Carolina House of Representatives, elected, 1982-1991;


Chester County Airport Commission, appointed, 1978-1980;


Chester County Attorney, appointed, 1980-1982.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.


I withdrew from the South Carolina Court of Appeals, Seat #6 on February 4, 2003, after having been selected one of the three candidates selected by the Judicial Merit Selection Committee.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


Textile, Inc., Gastonia, North Carolina;


Textile employee during summers while in college; 1964-1968.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  No.

29.
A complete, current financial net worth statement was provided to the Commission.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities? Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


Yes.  I was sued as a member of the Chester County Legislative Delegation by a tax payer who demanded that the Delegation, rather than the Chester County School Trustees, set the school tax millage. The Circuit Court later ruled that the Chester County Board of School Trustees had the taxing authority.



While serving as a Circuit Court Judge, I was sued by a prisoner acting Pro Se. The case was filed in United States District Court and the Civil Action Number was 4:92-2623-3BD and was entitled:  Priest Gerald Garner, #170960 v. Charles Molony Condon, Solicitor; Lee E. Berlinsky, Asst. Solicitor; Paul E. Short, Jr., Judge; Det. Guy R. Vanhorn; Det. Frazier; Det. M. Benton; Det. Kay Colleton; and William L. Howard, Judge. I was dismissed from the case by Order dated August 26, 1993, which was duly signed and executed by Judge Ross Anderson.


I was also sued by another prisoner, Mark Steven Fortier.  This case was entitled Mark Steven Fortier v. Medlock, et al., Civil Action Number 3:920 C.V.-33121. This case was filed in U.S. District Court by Mr. Fortier against the Attorney General for South Carolina, me, as Circuit Court Judge, and several other officials. Mr. Fortier was the first State Wide Grand Jury case involving pornography.  I was sentencing Judge and Mr. Fortier was apparently unhappy with his sentence.  I was subsequently dismissed from the case by United States District Judge.



I was recently sued by Mr. Reco Cauthen, although I was never served with process as required by the S.C. Rules of Civil Procedure.  I presided over Mr. Cauthen’s trial of Grand Larceny, Kidnapping, Possession of a Weapon during the Commission of a Violent Crime, Armed Robbery and Burglary 1st Degree in November 2003 in Chester, South Carolina. During the trial Mr. Cauthen was allegedly placed in a holding cell with 2 of his co-defendants who had turned State’s evidence. The suit arises out of an alleged fight which ensued.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.
39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Chester County Bar Association;


(b)
South Carolina Bar Association;


(c)
South Carolina Association of Circuit Court Judges, Past President, 2000-2001;


(d)
American Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Purity Presbyterian Church: former Deacon, Elder;


(b)
Sertoma International, Life Member;


(c)
Chester Shrine Club;


(d)
Chester Masonic Lodge;


(e)
American Legion;


(f)
Chester Men’s Golf Association;


(g)
Phi Delta Phi.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


While I was practicing law, I had the pleasure to serve and to gain valuable experience on the Board of Commissioners on Grievances and Discipline.

49.
Personal References:


(a)
Mr. Charles E. Foster  (803) 581-5225



Post Office Box 1910, Chester, South Carolina 29706


(b)
Mrs. Brenda T. McBrayer (803) 377-7151



Assistant Vice President, First Citizens Bank



Post Office Box 490, Chester, South Carolina 29706


(c)
Rev. Marc Mason (803) 377-8175




Minister, Purity Presbyterian Church




Post Office Box 278, Chester, South Carolina 29706


(d)
Mr. Marvin Waldrep (803) 581-6222



129 Church Street, Chester, South Carolina 29706


(e)
Ms. Ann Campbell (803) 377-4162



117 Main Street, Chester, South Carolina 29706

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Paul E. Short, Jr.

Date:  September 10, 2004

Sworn Statement to be included in Transcript of Public Hearings

Court of Appeals

Full Name:

Paul E. Short, Jr.

Address:

158 Main Street, Room 107




Post Office Box 1006




Chester, South Carolina 29706

Work Telephone:
(803) 581-5011

E‑Mail Address:
pshortj@scjd.state.sc.us

1.
Do you plan to serve your full term if elected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?


I do not believe a judge should have ex parte communications with attorneys to discuss any issue involved in a case.  An ex parte communication may be necessary on some occasions to issue a Temporary Restraining Order as required by the South Carolina Rules of Civil Procedure.

5. What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?


I would recuse myself on any case in which I felt that my former association with someone would prevent me from being fair and impartial to all parties involved.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


If I believed that something I disclosed had even an appearance of bias and a party requested me to recuse myself, I would grant that Motion.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I normally do not accept gifts or anything of value from attorneys or other individuals. I have attended conferences sponsored by organizations such as the South Carolina Bar Association, South Carolina Trial Lawyers Association, and South Carolina Defense Lawyers Association. On some of these occasions my registration fees, lodging, and meals have been provided by these organizations and attorneys. Of course, all of the Circuit Court Judges were invited and the Chief Justice approved our attendance. On a few of these occasions, I have gone to dinner with a group of attorneys and other Judges during these conferences; however, to my knowledge, none of the attorneys had any matters pending before me.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


I would report it to the appropriate board, commission, or court.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?


I would review the transcripts of record, briefs, and conduct preliminary research on the issues involved in any particular case.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?


I do not believe in “judicial activism”. I believe that under our Constitution, Judges are elected to interpret the law, not to promote or set public or social policy. When the issue of ambiguity of a statute is before the Court, I believe that Judges should refer to the legislative history of the statute in an attempt to interpret the law in a manner consistent with the Legislature’s intent.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?


I would participate in all available continuing legal education in order that I could be as qualified as possible to serve as a member of the Court of Appeals. I would also attempt to be appointed to certain committees in order that I might contribute to the improvement of our legal system and the administration of justice. One such area of interest to me is criminal case management, and I would like to work to implement this system in our rural counties.

14.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?


No.  I believe that I have actually become closer to my family since I have been on the bench the last thirteen (13) years.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  No.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:


I believe that historical evidence would be very valuable in determining the application of our Constitution. My analysis would include efforts to determine the intent of the framers of our Constitution in any particular area of the law.

b)
The use and value of an agency’s interpretation of the Constitution:


I believe the Court should be bound by the framers’ intent in interpreting our Constitution and not that of a particular agency.

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:


I believe that documents produced contemporaneously to the Constitution should be given the greatest weight in determining the framers’ intent.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


Local governments do not have plenary authority. All grants of authority to the local governments flow from the State level in our Constitution and statutes.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?


Yes.  I have written several research papers for courses I have completed in the Master of Judicial Studies Degree program.

23.
What do you feel is the appropriate demeanor for a judge?


I believe that a Judge should treat every person with dignity and respect, and above all, a Judge must be fair in his dealings with all litigants, attorneys, and other persons who may appear in his Court.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?


These rules apply seven days a week, twenty-four hours a day.

25.
Is there a role for sternness or anger in meetings with attorneys?


I believe a judge should do everything possible to prevent himself from becoming angry with attorneys.  I do believe that in some instances a judge must be firm in his rulings in order that the attorneys will respect the orders and decisions of the court.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Paul E. Short, Jr.

Sworn to before me this 10th day of September, 2004.

Notary Public for S.C.

My Commission Expires:  02/11/2013

PERSONAL DATA QUESTIONNAIRE

RE-ELECTION:  Court of Appeals, Seat #2

1.
NAME:



Mr. Harris Bruce Williams


BUSINESS ADDRESS:
1015 Calhoun Bldg, 4th Floor






P.O. Box 11629, Columbia S.C. 29211


E-MAIL ADDRESS:

hwilliamsj@sccourts.org


TELEPHONE NUMBER:
(office):  803-734-2139

2.
Date of Birth:


March 13, 1956


Place of Birth:


Columbia, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married to Sharon Childers Williams on November 17, 1984.


Never divorced; Two children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Wofford College, 1974-78, B.A.


University of South Carolina, Summer of 1976 & 1977, summer classes


Cumberland School of Law, Sanford University, 1979-80, transferred to USC


University of South Carolina School of Law, 1980-82, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, admitted 1982

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


President of Student Body – Wofford College, 1977-78


Student Representative to Wofford College Board of Trustees, 1977-78


Senior Order of Gnomes, 1977-78


Intramural Sports, 1974-78

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.  Do NOT attach a separate list.


(a)
Current Issues in Family Law, February 2002;


(b)
Organized and participated in School for New Family Court Judges, July 2002;

(c) Family Court Judges Conference, May 19, 1999;

(d) Family & Circuit Court Judges Orientation School, June 28, 1999;

(e) Annual Convention, August 5, 1999;

(f) Judicial Conference, August 19, 1999;

(g) Bench/Bar Family Law Seminar, December 3, 1999;

(h) Family Law Section, January 21, 2000;

(i) Annual Judicial Conference, August 16, 2000;

(j) Family Court Judges Conference, May 3, 2000;

(k) Trial lawyers Convention, August 3, 2000;

(l) Family Law Bench/Bar, December 1, 2000;

(m) Family Law Section, January 26, 2001;

(n) Family Court Judges Conference, May 3, 2001;

(o) Judicial Ethics Workshop, July 31, 2001;

(p) Judicial Conference, August 23, 2001;

(q) Wofford Alumni Attorneys, September 22, 2001;

(r) Family Court Bench/Bar, December 7, 2001;

(s) Family Law Section II – Taxes, January 25, 2002;

(t) Current Issues in the Family Court, February 24, 2002;

(u) Cool Tips, April 19, 2002;

(v) Family Court Judges Conference, May 1, 2002;

(w) Orientation School for New Judges, July 8, 2002;

(x) Trial Lawyers Convention, August 1, 2002;

(y) Judicial Conference, August 22, 2002;

(z) Family Court JCLE, December 6, 2002;

(aa) Family Law – Part II, January 24, 2003;

(ab) Family Court Judges Conference, April 30, 2003;

(ac) S.C. Trial Lawyers Annual Convention, August 7, 2003;

(ad) Judicial Conference, August 21, 2003;

(ae) Solicitor’s Association, September 28, 2003;

(af) Family Law, December 5, 2003;

(ag) Judicial Conference, August 18, 2004.

11. Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

(a)
I have lectured at the required S.C. Bar sponsored “Bridge the Gap” Program for new lawyers for the last several years.

(b)
I have lectured to USC Law classes about abuse and neglect cases.  I have spoken to USC Law classes about Juvenile Drug Court as a sentencing alternative.

(c)
I have lectured to the Richland Bar “Lunch and Learn” Program about abuse and neglect matters in Family Court.


(d)
In January 2004, I spoke at the Family Law Seminar of the S.C. Bar meeting.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.



South Carolina, November 5, 1982

U.S. District Court, District of South Carolina, December 14, 1982

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1982-1995
General practice of law with primary emphasis on family law and personal injury law.



- Scott, Mathews and Williams, 1982-1991



- Trotter and Williams
, 1991-1995

1991-1995
Part-time Municipal Judge for Irmo, South Carolina

1995-2004
South Carolina Family Court Judge


June 2004 – present Judge, South Carolina Court of Appeals

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.

22. Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

(a)
Assistant Town Judge, Irmo, S.C., October 1991 – June 6, 1995; appointed by Town council; jurisdiction limited to Magistrate level, usual offense – traffic

(b)
S.C. Family Court Judge, Richland County, Seat #1, June 1995 – June 2004; elected by Legislature; jurisdiction includes, but is not limited to, divorce, adoption, abuse and neglect, and juvenile matters as set forth by statute.  I have presided over the Richland County Juvenile Drug Court since inception in 1998.

(c)
I have been appointed as a Circuit Judge to preside over Adult Drug Court.

(d)
S.C. Court of Appeals – Appointed as an Acting Judge in case of Murphy v. Owens-Corning Fiberglass Corp., et al.

(e)
S.C. Court of Appeals, Seat #2, June 2004 – present; jurisdiction includes all appeals from the circuit court and the family Court except for 7 classes of appeals which must be decided by the Supreme Court.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a) Bates v. Bates – Opinion No. 97-UP-247.


Court of Appeals affirms post-divorce modification of alimony.

(b) Ellis v. Commander – 96-DR-40-1708.




Case involved medical treatment for baby when parents object to treatment.

(c) Jones v. Jones – 96-DR-40-2069.


Divorce action with issues involving visitation and equitable distribution.

(d) Cheung v. Beck – 95-DR-40-1958.



Custody case.

(e) Hooper v. Rockwell, et al. – 573 S.E.2d 358, 334 S.C. 281 (1999).


Case involves termination of parental rights and adoption.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge other than elected judicial office.  (same as #22)

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.

In 1994 I was a candidate for the Family Court.  I was found qualified by the S.C. Bar and Joint Commission for Judicial Screening.  I withdrew prior to the election.  In 2003 I was found qualified by the S.C. Bar and I was qualified and nominated by the Joint Commission for Judicial Screening for the Court of Appeals 

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

I was employed by Americall as an agent to sell long distance service in the fall of ’94. I never actively participated and resigned upon my election to the Family Court.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

My wife is a part owner (with a lawyer) of a parking space used for USC football games.  I would recuse myself.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.


Traffic violation for expired tags on wife’s car; July 1, 1995.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  Yes.  I was named as a defendant creditor in a foreclosure due to an order awarding attorney fees against the defendant debtor.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.


S.C. Funeral Directors Association, 1990;


S.C. Society of Ophthalmology, 1990.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  
None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45. Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
S.C. Bar, 1982 - present


(b)
Richland County Bar, 1982 – present; Family Law Chairman, 1993; Family Law Committee, 1991-1993

(c) S.C. Conference of Family Court Judges, 1995-2004; Secretary-Treasurer, 1997-1998; President Elect, 1998-1999; President, 1999-2000; Chairman, Family Court Advisory Committee, 2001-2004

(d) S.C. Association of Drug Court Professionals; President, 2000-2001.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Received “Program Achievement Award” at 1998 Governor’s Conference on Youth Crime for initiating and developing the Richland County Juvenile Drug Court;

(b) Columbia Kiwanis Club – President, 1989-1990; Board of Directors, 1987-1991 and 1994-1995; Key Club and Keywanettes – Advisor, 1983-1996;

(c) Summit Club;

(d) The Country Club – WildeWood and Woodcreek Farms; member of Golf and Greens Committees;

(e) Tarantella.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I assisted in design and implementation of the Richland County Juvenile Drug Court Program, a comprehensive drug treatment court for offenders with serious drug problems.

I am gratified and appreciative of ratings I received from members of the Bar in the anonymous surveys since serving on the bench.  I will continue to make efforts to improve in hopes of better serving the people of South Carolina.  I believe my 13 years of experience as a practicing lawyer along with 9 years as a Family Court Judge give me a broad range of experience to handle the issues presented to the Court of Appeals.

49.
Personal References:

(a) John E. Montgomery, University of South Carolina School of Law

Columbia, South Carolina 29208

(803) 777-3360

(b) Dan B. Maultsby, Dean of the College

Wofford College

Spartanburg, South Carolina 29303

(864) 593-4020

(c) James A. Broome

525 Innsbrook Drive, Columbia, South Carolina 29210

(803) 772-3275

(d) Robert C. Wisnewski, Rector

St. John’s Episcopal Church

113 Madison Avenue, Montgomery, Alabama 36104

(334) 262-1937

(e) John W. Cullum, Vice President & Estate Planning Advisor

Wachovia Bank, N.A.

1426 Main Street, 16th Floor, Columbia, South Carolina 29226-9332

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  H. Bruce Williams

September 14, 2004

Sworn Statement to be included in Transcript of Public Hearings

Court of Appeals

Full Name:

Harris Bruce Williams

Home Telephone:
803-799-8820

Work Telephone:
803-734-2139

E‑Mail Address:
hwilliamsj@sccourts.org

1.
Do you plan to serve your full term if elected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

My usual practice is not to engage in ex parte communications about a case.  The Rules do allow certain relief to be sought by ex parte petition and some administrative matters regarding the case may necessitate some ex parte contact. 

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

I use recusal with matters relating to my former law partners.  I divulge the relationship with my former partner and only with written stipulation submitted prior to the hearing will I agree to hear the case.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

If I thought it was enough to divulge initially, I would show great deference to the parties.  I want all parties to feel they are receiving an impartial hearing.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I do not accept gifts from lawyers or parties who practice before me.  I do accept some social hospitality as allowed by the Canons of Ethics and other social hospitality when other judges are invited, such as bar meetings or social gatherings sponsored by the Bar.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?


It would have to be reported.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?

I would review the record and briefs filed with the court.  It would be appropriate to review the applicable law and discuss with my clerks in preparation for discussion of the case with my fellow judges.  I would listen to the arguments of the lawyers.

12.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?

Public policy is determined by the Legislature.  The role of the judge is to review the law and apply the law to the facts provided.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

If asked, I would continue to speak at South Carolina Bar sponsored Continuing Legal Education seminars.  I have served on a Legislative Study Committee and would continue to assist if appointed to other committees.  Additionally, I would continue to speak to community groups about the legal system.

14.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  No   How do you plan to address this?

I have a very supportive family which has experienced my serving as a Family Court Judge for the last 8 years.  I have explained the limitations and they have dealt with them appropriately.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?


The Country Club Golf & Greens Committees (WildeWood and Woodcreek Farms)

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:

b)
The use and value of an agency’s interpretation of the Constitution:

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

The primary rule of statutory construction is to ascertain and effectuate the intent of the Legislature.  Constitutional construction is preferred over some unconstitutional interpretation.  Terms that are clear and unambiguous should be given their plain and ordinary meaning without efforts to limit or expand their meaning.

To assist in the construction, it would be valuable to review documents and record produced contemporaneously in an effort to determine Legislative intent.  Historical evidence would be helpful and should be considered.

In matters relating to the South Carolina Constitution, clear statutory language, evidence of Legislative intent, longstanding administrative interpretation and required constitutional construction are all factors to be weighed.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?

Yes, the power of the Legislature is subject only to restrictions contained in the Constitutions of South Carolina and the United States.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?


The Constitution directs the General Assembly to make laws to establish the structure, organization, power, duties, functions, and responsibilities of local governments.  The Legislature may delegate to localities responsibility for local affairs and may give broad discretion.  Local laws must not conflict with state law.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?

A Judge must show patience and listen.  This applies to the trial and appellate bench.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?

The rules apply to judges 24 hours a day.  The public is aware of the judge on and off the bench.

25.
Is there a role for sternness or anger in meetings with attorneys?

There is no role for anger, but there are occasions when being stern is appropriate.  I have found that treating attorneys and litigants with respect is appropriate in the courtroom and is the best way to conduct such a meeting.

26.
How much money have you spent on your campaign?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?
No.  I have contacted third parties to indicate my interest in the position, but I have not asked any third parties to contact Legislators.

30.
Have you contacted any members of the Judicial Merit Selection Commission?

I have not contacted members of the Judicial Merit Selection Commission regarding my qualifications.  I have had contact with members of the Commission regarding Legislative issues such as adoptions, Legislative matters, and some incidental personal contact.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  H. Bruce Williams

Sworn to before me this15th day of September 2004.

Notary Public for S.C.

My Commission Expires:  06/04/2014

PERSONAL DATA QUESTIONNAIRE

Re-election:  Administrative Law Court, Seat #3

1.
NAME:


Carolyn Cason Matthews

[Note: The name under which I practiced law from 1978-1990 was Carolyn M. Adams]

BUSINESS ADDRESS:
South Carolina Administrative Law Court

P.O. Box 11667, Columbia, S.C. 29211

E-MAIL ADDRESS:

ccmatthe@scalc.net

TELEPHONE NUMBER:
(office): 803-734-0550

2.
Date of Birth: November 8, 1950.

Place of Birth: Columbia, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status:  Married on July 3, 1999, to John Andrew McAllister, Jr.

Divorced on September 12, 1983.  I was the moving party in the case Carolyn M. Adams v. Huel D. Adams, Jr., Family Court for the Fifth Judicial Circuit on ground of one year’s continuous separation.

Children:  1 daughter; 2 step-daughters.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Furman University, 1968-1972, B.A. in English Literature June 4, 1972;

University of London & Shakespeare Institute, Stratford-on-Avon, Fall 1970 (non-degree program);

University of South Carolina School of Law, 1975-1978, J.D. May 13, 1978,

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, November 8, 1978.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Furman University:
Collegiate Educational Service Corps (1968-1972); Student Senate (1970-1972);

U.S.C. Law School:
Order of Wig and Robe (Top 10% of Class); American Jurisprudence Award, Torts (First in Class); Fall 1975;

1977-78:  Research Assistant to Professors John Montgomery and David Owen; research and assistance in drafting textbook, Keeton, Owen, and Montgomery, Products Liability and Safety, Foundation Press, Inc., 1980.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed. 

2004:

02/24/2004
Technology for State and Federal Courts;

01/20/2004
Pros and Cons of Tort Reform.
2003:
10/21

Class Actions;

09/26
S.C. Administrative and Regulatory Law Association Conference;

09/23
Civility and Professionalism;

09/16-17
Central Panel Conference;

05/02
The Certificate of Need Case;

01/23
S.C. Bar Convention: Trial and Appellate Advocacy.

2002:

11/19
Discovery and Sanctions;

11/01
Ethics;

10/29
Sealing of Court Records;

09/20
S.C. Administrative and Regulatory Law Association Conference;

01/24
S.C. Bar Convention Spotlight on Technology in the Courtroom.

2001:

11/07
Ethics;

09/21
S.C. Administrative and Regulatory Law Association Conference

04/19
Supreme Court Historical Society Colloquium History of Women at the Bar;

01/22-23
S.C. Bar Convention: Trial and Appellate Advocacy.

2000:

10/15-17
National Association of Administrative Law Judges Seminar, Albany, NY;

05/12
Symposium on the Environmental Regulatory Process, Charleston, S.C.;

04/14
S.C. Women’s Law Association Seminar;

03/17
Southern States Annual Administrative Law Seminar.

1999

10/25-29
National Judicial College, Reno, Nevada: Advanced Evidence;

09/12-14
National Association of Administrative Law Judges Annual Conference;

04/09
Women Lawyer Advocates: SCWLA Seminar.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs? Yes. If so, briefly describe each course or lecture.

2004

03/09
Bridge the Gap – ‘The Eight Commandments of Administrative Law Practice;’

05/18
Bridge the Gap - Essential Practice Tips.

2003

12/12
Tips from the Bench IV – ‘Administrative Law;’

11/14
Ethics for State Government Attorneys ‘Professionalism in Administrative Law Practice;’

08/07
‘The Lighter Side of the Law’ - Presentation to SCWLA Meeting;

05/12
Bridge the Gap – ‘Administrative Law;’

03/26
Panel Discussion for USC Law School Students: ‘How Judges Perceive Lawyers;’

03/08/03
Bridge the Gap – ‘Administrative Law.’

2002

12/13
Tips from the Bench III – ‘Administrative Law;’

09/12
Presentation to S.C. County Auditors and Assessors: ‘Ethics and Professionalism: The Eight Commandments of Administrative Law;’

05/14
Bridge the Gap – ‘Administrative Law;’

03/10
Bridge the Gap – ‘Administrative Law.’

2001

12/12
Tips from the Bench II: ‘Eight Commandments of Administrative Law;’

05/22
Bridge the Gap – ‘Administrative Law;’

03/11
Bridge the Gap – ‘Administrative Law.’

2000

05/23
Bridge the Gap – ‘Administrative Law;’

05/12
Symposium on the Environmental Regulatory Process: ‘Interpreting Regulations: What is Reasonable?’

04/14
S.C. Women Lawyers Association Seminar: ‘Judicial Independence’

03/08
Bridge the Gap – ‘Administrative Law.’

1994

06/03
‘1994 Legislative Update’ for Natural Resources Section of the S.C. Bar.

1993

09/1993
‘South Carolina State Government Restructured – the Private Sector Impact;’

1986
‘Res Judicata and Collateral Estoppel’ to Attorneys General of S.C. 

1982

Presentation to S.C. Circuit Judges on Appellate Practice
12.
List all published books and articles you have written and give citations and the dates of publication for each.

Editor, S.C. Bar Natural Resources Newsletter, 1992-1994; South Carolina Business Journal, “Busy Year for Environmental Issues”, S.C. Chamber of Commerce, July 1994; Legislative Year in Review, S.C. Bar Annual Conference June 1994; Legislative Review, S.C. Bar Annual Conference, June 1993; “South Carolina State Government Restructured– The Private Sector Impact”, September 1993.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

November 8, 1978, Admitted to practice in all South Carolina State Courts;

March 23, 1979, Admitted to practice in U.S. District Court for the District of South Carolina;

April 4, 1981, Admitted to practice in U.S. Court of Appeals for the Fourth Circuit;

February 24, 1986, Admitted to practice in United States Supreme Court.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice; divide it into periods with dates if its character has changed over the years.

Staff Attorney, South Carolina Supreme Court (1978-1981)

Reviewed and researched civil and criminal appeals; Recommended disposition by Court; supervised junior Staff Attorneys.  Assisted at settlement conferences; Drafted Court Rules.

Law Clerk, South Carolina Supreme Court Justice George T. Gregory, Jr. (1981-1982)

Reviewed and researched civil and criminal appeals and motions; Drafted opinions, rules, and Orders for Justice Gregory; Assisted at hearings on Extraordinary Writs such as Mandamus, Supersedeas, and Attorney Disciplinary proceedings.

Assistant Attorney General, State of South Carolina (1982-1986)

Researched and wrote more than 200 appellate briefs and argued more than 80 appeals before S.C. Supreme Court, S.C. Court of Appeals, and U.S. Supreme Court; Coordinated appeals with Solicitors; Prosecuted Medical Board and other licensing board cases.  Wrote opinions as directed by the Attorney General; Represented State Agencies; Coordinated Continuing Legal Education Seminars; Chaired first Law Enforcement Leadership Conference.

Counsel, South Carolina House of Representatives Judiciary Committee, David H. 
Wilkins, Chairman (1986-1988)

Managed research and drafting of Legislation and amendments for all Legislation referred to Judiciary Committee.  Coordinated legislative efforts with Governor’s Office, Legislative staff, and state agencies. Supervised staff attorneys and law clerks.

Partner, Nelson Mullins Riley & Scarborough (1988-1996)

Administrative practice before State agencies such as DHEC, Department of Insurance, and Public Service Commission; Governmental Relations; Appellate practice.

Partner, Woodward Cothran & Herndon (1996-1998)

Commercial Litigation; Appellate and Administrative Law practice before state agencies, including DHEC, Insurance Commission, and PSC.  State and Federal Governmental Relations.

Carolyn C. Matthews, Attorney and Counselor at Law (December 1998-May, 1999)

Administrative and Appellate Law Practice; State and Federal Governmental Relations

Administrative Law Judge, Seat #3 (June 2, 1999-present; re-elected February 9, 2000)
Appeals from 49 Licensing Boards of LLR and DSS, HHS, DOC

Contested Cases from 11 State Agencies, including: DHEC, DOR, DNR, Department of Insurance, DHHS, DOT, DSS, OCRM, SLED, County Auditors and Assessors

Regulatory Hearings from State agencies governed by a single director

Injunctions, Petitions for Stay. and other procedural Motions

15.
What is your rating in Martindale-Hubbell?  AV

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
6-8 times per year;

(b)
state:

6-8 times per year.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years prior to election to the bench?

(a)
civil:

90%;

(b)
criminal:
10%.

18.
What percentage of your practice in trial court during the last five years prior to election to the bench involved matters that went to a jury?

(a)
jury:

5%;

(b)
non-jury:
95%.

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters prior to election to the bench?  Most often served as sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant. 

(a)
State v. Donald Henry ‘Pee Wee’ Gaskins, 284 S.C. 105, 326 S.E.2d 132 (1985):

Sole Counsel representing State of South Carolina in Death Penalty Appeal to S.C. Supreme Court.  The case involved a 10,000 page transcript, more than 200 pages of briefs, on 19 issues, including (1) the scope of the 4th Amendment’s prohibition on unlawful searches and seizures in a jail cell; and (2) whether the admission into evidence at the sentencing phase of Gaskins’ confession to 7 prior murders forced him to testify against himself.

In favorem vitae [in favor of life] review required that I be prepared at oral argument not only on the briefed issues, but also to address any other issues which might be raised by the Supreme Court during argument, of which there were several.  “Pee Wee” Gaskins was the most notorious serial killer in South Carolina history.  [His seven prior death sentences had been commuted when South Carolina’s death penalty statute was declared unconstitutional.] The South Carolina and U.S. Supreme Courts upheld his conviction and death sentence. 

(b)
Grand Strand Water & Sewer Authority v. Water Resources Commission, (1989)

Sole Attorney in obtaining first Interbasin Transfer Permit from the S.C. Water Resources Commission.  This new permit was required in order for Grand Strand Water & Sewer Authority to transfer more than one million gallons of water per day from the Waccamaw Basin to the Little Pee Dee Basin.

The permit was critical to the continued operation of one of the largest water systems in the state, which provides water and sewer service to more than 200,000 people in Horry County, the City of Myrtle Beach, North Myrtle Beach, Aynor, and upper Georgetown County.  It was also a significant step toward increased usage of surface water rather than groundwater.

(c)
Alexander S. v. Boyd, et al., U.S.D.C, District of South Carolina, Civil Action No. 3:90-3062-17: [1990-2003]

This 13-year long Federal litigation involved numerous alleged violations of Constitutional Rights of Juveniles incarcerated at DJJ.  It was a landmark case in the area of Prison Overcrowding, which involved numerous Federal Hearings, Mediations, Orders, Opinions, and Appeals.  I represented the Department of Juvenile Justice in Federal Court for three years.

(d)
In re: Stucco Litigation, U.S. District Court, Eastern  District of North Carolina, 
Civil Action No. 5:96-CV-287-BR(2):

Numerous individual cases and preliminary orders and opinions; On behalf of my client, I traveled to several states for depositions and pretrial hearings, argued Motions and wrote Pretrial Briefs.  These cases involved the alleged failure of EIFS [Exterior Insulated Finish Systems], or ‘fake stucco’ in home construction.  Plaintiffs had joined manufacturers, distributors, general contractors, and installers, and were attempting to certify the class in North Carolina.  The judge refused to certify the class; thus, each claim was litigated individually.
(e)
Public Hearing Report of the Administrative Law Judge, No. 98-ALJ-11-0609-RH July 28, 1999)
I represented the S.C. Association of Marriage and Family Therapists at this hearing on the ‘need and reasonableness’ of these regulations before the Administrative Law Judge Division in January 1999.  The regulations, as promulgated, were opposed by Clinical Psychologists, who attempted to impose upon Marriage and Family Counselors and Licensed Professional Counselors rigid undergraduate and graduate course requirements, including that counselors possess a doctoral level degree before counseling a client with a ‘serious’ problem.  After the hearing, Judge Anderson issued an order which did not require a doctoral degree for all counselors, and remanded the regulation to the board to establish reasonable criteria.  The regulations, which were ultimately approved by the General Assembly, both protected the public health and welfare, and were reasonable for these highly-trained professionals.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

(a)
City of Aiken v. Aiken Electric Cooperative, 305 S.C. 466, 409 S.E.2d 403 (1991)

This brief and this appeal were the result of a collaborative effort on behalf of Aiken Electric Cooperative, Inc., S.C. Public Service Authority [Santee Cooper], and Central Electric Power Cooperative, Inc.  I drafted the brief, and worked extensively with Crosby Lewis on the final product.  The City of Aiken had brought an action for declaratory and injunctive relief when SCE&G attempted to extend its power lines to annexed areas of the city.  The Trial Judge granted Summary Judgment in favor of the City.  The Supreme Court affirmed, holding that the City of Aiken acted within its Constitutional authority to designate the electric supplier for new customers in the annexed areas.

(b)
Alexander S. et al. v. Flora Brooks Boyd, et al., 113 F.3d 1373 (C.A.4 1997),

cert. den. 118 S.Ct. 880, 139 L.Ed.2d 869 (1998):
Lead counsel on brief and sole counsel on oral argument to the Fourth Circuit Court of Appeals on case of first impression–-the retroactive application of the Prison Litigation Reform Act’s limitations on Attorneys Fee Awards in Juvenile Prison Litigation under Section 1983.  I also wrote the Petition for Writ of Certiorari to the U.S. Supreme Court; that Petition was denied.
(c)
Designer Showrooms, Inc. v. Kelley, 304 S.C. 478, 405 S.E.2d 417 (S.C.App.1991)

Served as Counsel to the S.C. Association of Realtors in writing an Amicus brief on behalf of the National Association of Realtors at the Court of Appeals.  The issue was whether by affirming a contract which it was induced to enter by fraud, Designer Showrooms waived its right to sue in tort. The Court held that if fraud gives rise to a breach of promise or warranty, the party induced by fraud may elect to affirm the contract and later bring a tort action.

21.
List up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Please attach one copy of briefs filed by you in each matter.

[Note: The Attorney General’s practice from 1982-1986, when I was an Assistant Attorney General, was to list on the State’s briefs the names of (1) Attorney General Travis Medlock; (2) Harold M. Coombs, Jr., head of the Criminal Appeals Division, (3) the Solicitor who had tried the case, and (4) the Assistant Attorney General who actually wrote the brief and argued the case.  My name at that time was Carolyn Matthews Adams.

I wrote all of the following briefs without any assistance or supervision from any of the attorneys whose names are also on the cover of the briefs.  I also argued solo each of the following cases before the S.C. Supreme Court:

(a)
State v. Donald Henry ‘Pee Wee’ Gaskins, 284 S.C. 105, 326 S.E.2d 132 (1985):
Sole Counsel representing State of South Carolina in Death Penalty Appeal to S.C. Supreme Court.  The case involved a 10,000-page transcript, more than 200 pages of briefs, and many issues of first impression under South Carolina’s Death Penalty statute.  In favorem vitae review required that I be prepared at oral argument not only on the briefed issues, but also any other issues which might be raised by the Supreme Court.

(b)
State v. Kiser, 288 S.C. 441, 343 S.E.2d 292 (1986)
Sole Counsel representing State of South Carolina in case of first impression–the constitutionality of South Carolina’s newly-enacted Drug Trafficking Statute, which imposed the strictest penalties of any state in the United States.  Affirmed Per Curiam after argument.

(c)
State v. Brantley, 279 S.C. 215, 305 S.E.2d 234 (1983)
Sole Counsel for the State of South Carolina in briefing and arguing the Constitutional issue of the scope of a Circuit Judge’s contempt power. The Supreme Court affirmed the Circuit Court’s inherent ability to punish for constructive contempt, even outside the Judicial Circuit.

(d)
State v. McLellan, 283 S.C.389, 323 S.E.2d 772 (1984)

Sole counsel for State on brief and at argument on several issues of first impression under Criminal Sexual Conduct statute: (1) Whether trial judge properly denied Motion for Mistrial based on the testimony of two sisters regarding evidence of prior abuse under the “common scheme” test of State v. Lyle; (2) whether the trial judge properly exercised his discretion in admitting evidence of Defendant’s use and sale of marijuana; and (3) whether the trial judge’s admitting opinion testimony by a lay witness constituted reversible error.  The Supreme Court affirmed the Circuit Judge on all issues.

(e)
In the Matter of Harry C., 280 S.C. 308, 313 S.E.2d (S.C. 1984)
This case, tried in Family Court because of the age of the minor, dealt with the novel issue of whether entering a home through a door which was ajar constituted a ‘breaking’ sufficient to convict a Juvenile of the crime of ‘housebreaking.’  It also involved the scope of Judicial Notice; i.e., of whether ‘tidy oil’ was an Aromatic Hydrocarbon within the Legislature’s definition of that term.  The Supreme Court affirmed on both issues.

22.
Have you ever held judicial office?  Yes. If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Administrative Law Judge, Seat #3: Elected June 2, 1999; reelected February 9, 2000
By statute, the Administrative Law Court is given jurisdiction over (1) Contested Cases from State Agencies [including DHEC, DOR, DOT, DHHS, DSS, Department of Insurance, DNR, and SLED]; (2) Appeals from the Licensing Boards of LLR and other agencies [including Medicaid appeals, State Fire Marshal appeals; Appeals of Day-care and Foster Home license revocations; Child Welfare services; Qualified Domestic relations Orders; and Orders of the Director of the Department of Insurance]; and (3) Hearings involving the need for and reasonableness of Regulations promulgated by agencies governed by a single director, such as the Department of Insurance and LLR.  

By S.C. Supreme Court case law, Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (2000), the Court was given jurisdiction over inmates’ appeals of non-collateral sentencing matters or administrative matters from the Department of Corrections.

 

The Supreme Court of South Carolina has held that the ALC does not have jurisdiction to rule on the constitutionality of statutes or regulations.  Administrative Law judges have jurisdiction to rule only on whether a statute or regulation has been unconstitutionally applied.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions

(a)
South Carolina Department of Health and Environmental Control v. Tin Products, Inc., and J. Gray Macaulay, et al., 00-ALJ-07-0353-CC (May 7, 2002)
This environmental contested case involved a massive release of Organotins and dibutyl ether into the waters of Red Bank Creek and Crystal Lake, which resulted in massive fish kills, permanent closing of a portion of the Lexington County water and sewer system, and the closing of Crystal Lake.  For numerous violations of the Pollution Control Act and the Hazardous Waste Management Act, DHEC imposed the largest fine in its history–$4 million.

After numerous pretrial motions and a four-day hearing, I affirmed the DHEC Administrative Order with respect to all violations.

(b)
Charleston County Public Works v.  Office of Ocean and Coastal Resource Management, 02-ALJ-07-0262-CC (August 20, 2003)
In this case, OCRM, while ostensibly granting a permit to build a causeway to Charleston County, instead required that the County build a bridge, which was outside the scope of the permit application.  I reversed OCRM’s decision on the grounds that (1) its actions constituted an ‘unwarranted exercise of discretion’ under Section 1-23-380 and (2) the public was denied due process when OCRM failed to give notice of the permit conditions which radically altered the original application.

(c)
Anonymous Taxpayer v. S.C. Department of Revenue, 00-ALJ-17-0590-CC (April 17, 2001)

This case involved two novel taxation issues: (1) whether meals included in hotel room charges were subject to a 7% accommodations tax or a 5% ‘additional guest charges’ tax and (2) whether food and beverages withdrawn from inventory were subject to sales tax.  I upheld DOR’s Order, holding that the 7% tax applied to the meal charges, and that the sales tax applied to inventory withdrawals.
(d)
Clarence T. Hamrick, III, D.M.D., v. S.C. Department of Labor, Licensing,& Regulation, and State Board of Dentistry, 99-ALJ-11-0659-AP (June 19, 2000) affirmed on appeal by Circuit Court, 5th Judicial Circuit.

This appeal dealt with the State Board of Dentistry’s private reprimand of a dentist who allegedly failed to provide ‘direct supervision’ of a hygienist, as defined by the Code.  Given the facts of this particular case, and the interpretation of its regulations, I found that the Board had exceeded its authority, because the Dentist’s supervision complied with the requirements of the Code.  The Circuit Court affirmed my Order.
(e)
Trident Medical Center, LLC and CareAlliance Health Services v. S.C. DHEC and HealthFirst, LLC, 02-ALJ-07-0026-CC (June 13, 2003)

This contested Certificate of Need case involved balancing the need for a proposed Ambulatory Surgery Center with two operating rooms dedicated to ophthalmic surgery against the needs of existing hospitals in the Charleston area.  After a four‑day hearing, I found that Trident Medical Center’s application complied with the requirements of the State Health Plan and that the Certificate of Need should be granted.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office. Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  I was a candidate for the Circuit Court in 1995, but withdrew when it became apparent I could not win.  I was a candidate for the S.C. Court of Appeals in 2003.  I was found ‘Qualified’ but not nominated.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

If any litigant, attorney, or subject matter appeared to create a possible conflict of interest, or if any party requested it, I would inform all parties and recuse myself consistent with the Code of Judicial Conduct.  This policy would apply to prior clients and attorneys who were associates or partners at my law firm.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  No.  Have you ever defaulted on a student loan? No. Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  Yes.  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.

1992:

Waste Placement Professionals, Carowinds, S.C. Wind & Hail Underwriters DSM, IBM, S.C. Tourism Council, RADAR, 3M National Advertising Company, S.C. Health Insurance Pool, Grand Strand Water & Sewer, Marine Spill Response Corporation, Phillip MorrisUSA, BellSouth Mobility, S.C. Coin Operators, S.C. State Ports Authority, ThermalKEM, Soap and Detergent Association, State Farm, S.C. Coalition of Interior Designers, Grand Strand General Hospital, C&S National Bank, Southeastern Chemical, Winthrop University.

1993:

Winthrop University, RADAR, MSRC, S.C. Tourism Council S.C. Wind & Hail Underwriters, PEPISCO, Inc. State Farm Insurance Companies, Santee Cooper, Phillip Morris, USA, Grand Strand Water and Sewer, Outdoor Advertising of SC, ThermalKEM, S.C. Bankers Association, Southeastern Chemical, IBM, Carowinds, Premark International, Inc., Health Ins. Co. of America, S.C. Health Ins. Pool, Mid-American Waste System, Wagering, Inc, S.C. Commission for Concerned Dental Hygienists.

1994:

State Farm Insurance Company, S.C. Wind & Hail Underwriting Association, S.C. Property and Casualty Insurance Guaranty Ass’n., S.C. Health Insurance Pool, S.C. Committee for Concerned Dental Hygienists, Roche Carolina, Inc., Phillip Morris Companies, Inc., Roche, S.C. Outdoor Advertising Association, MSRC, HIAA, Grand Strand Water & Sewer Authority, Ellis & Associates, Inc., Carowinds, Automated Wagering.

1995:

American Automobile Manufacturers Ass’n., Associated International Auto Manufacturing, AWI, Inc., Carowinds, HIAA, Ellis & Associates, Inc., National Ass’n. of Recording Merchandisers, Grand Strand Water and Sewer Authority, Outdoor Advertising Ass’n of S.C., Phillip Morris Companies, Roche Carolina, Inc., S.C. Health Insurance Pool, S.C. Property and Casualty Insurance Guaranty Ass’n., S.C. Wind & Hail Underwriting Ass’n., State Farm.

1996:

The R.L. Bryan Company, Grand Strand Water & Sewer Authority.

1998:

Grand Strand Water & Sewer Authority, S.C. Association of Marriage & Family Therapists

1999:

Grand Strand Water & Sewer Authority, S.C. Association of Marriage & Family Therapists, S.C. Association of Public Accountants.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not applicable.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not applicable.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No. Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
S.C. Bar Association [November 8, 1978-present]:

S.C. Bar House of Delegates [1998-1999]

Mentor, S.C. Young Lawyers Division [1996-1999]

S.C. Bar Legislative Counsel Committee [1991-1996]

S.C. Bar Committee on Continuing Legal Education [1994-1997]

S.C. Bar Practice and Procedure Committee: Subcommittee to draft legislation Creating S.C. Court of Appeals

(b)
Richland County Bar Association [1978-present]

Chair, Legal Services Committee [1996-1999]

Chair, Richland County Bar Programs Committee [1991-1992]

(c)
S.C. Women Lawyers Association [1995-present]

Board of Directors [1995-2001]

(d)
National Association of Women Lawyers [2003-present]

(e)
National Association of Administrative Law Judges [1999-present]

(f)
S.C. Association of Administrative and Regulatory Law Association [2000-present]

(g)
John Belton O’Neall Inn of Court {2002-present]

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received not listed elsewhere.

(a)
Governors Advisory Committee to Study the Commission on Women (Jan.2004-present)

(b)
Leadership South Carolina (1993 Graduate)

(c)
Furman University National Development Council (1998-1999)

(d)
First Presbyterian Church of Columbia, S.C.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

The General Assembly of South Carolina has conferred on me the privilege of serving the State as an Administrative Law Judge for the past five years.  Because the Administrative Law Judges hear contested cases from many state agencies, including DHEC, the Department of Revenue, and the Department of Transportation, we are affording due process and an opportunity to be heard to many citizens of South Carolina who have no other forum.

Contested cases involve matters as diverse as Certificates of Need for Hospitals, Designations as a Minority Business Enterprise, Environmental permitting and penalties, Property Tax Assessment Appeals from every county in the state, and permits for bridges and docks in the eight coastal counties.  We also hear appeals from the 49 Licensing Boards of LLR, including doctors, dentists, nurses, well drillers, and general contractors who have been disciplined by their respective Boards, as well as appeals from other state agencies.  Our orders affect the livelihood of these individuals and protect the public welfare and safety.

In my legal career, I have been fortunate to serve as Staff Attorney at the S.C. Supreme Court, as Law Clerk to the late Chief Justice George T. Gregory, Jr., and as an Assistant Attorney General for the State of South Carolina.  During my tenure with the Attorney General’s Office, I was assigned to the Criminal Appeals Division, and worked closely with the Solicitors in reviewing transcripts, writing more than 200 appellate briefs, and arguing more than 80 appeals solo before the Supreme Court and Court of Appeals in upholding criminal convictions.  I also prosecuted licensees on behalf of the Medical Board and several other Boards, and handled the Boards’ appeals.

I have also served as Counsel to the House Judiciary Committee.  In that position, I worked with all members of the General Assembly in drafting legislation and amendments, reviewing legislation and regulations, and being a part of the process of statutory enactment. While serving as attorney to the Chairman of the House Judiciary Committee, I received a true understanding of the fundamental principle of statutory construction; that is, that the Legislature’s intent is paramount.

In ten years of private practice, I concentrated on administrative and appellate law and governmental relations.  I represented clients before state agencies, including the Department of Insurance, DHEC, OCRM, and the Public Service Commission.  I also participated in complex civil and federal court litigation.

I am one of the few attorneys in the state who has worked for all three branches of state government–Judicial, Legislative, and Executive–providing a unique perspective and fundamental understanding of the Separation of Powers Doctrine.  I have practiced law for 25 years and have tried, heard, and appealed a wide variety of cases.  My legal experience is extremely broad and diverse.  I am 53 years old and believe I have the experience and maturity to continue to serve on the Administrative Law Court.

49.
List the names, addresses, and telephone numbers of five persons, including your banker, from whom references could be required.

(a)
Joseph Calhoun Watson, Esquire, Sowell Gray Stepp & Laffitte, LLC

P.O. Box 11449, Columbia, S.C. 29211  (803) 929-1400

(b)
Darra W. Cothran, Esquire, Woodward Cothran & Herndon

P.O. Box 12399, Columbia, S.C. 29211  (803) 799-9772, ext. 12

(c)
Janet T. Butcher, Esquire, Butcher & Funderburk, PA 

P.O. Box 128, Camden, S.C. 29020  (803) 432-9707  

(d)
Dr. Randall T. Ruble, Vice-President and Dean Emeritus, Erskine College

P.O. Box 172   Due West, S.C. 29639  (864) 379-8301

(e)
F. Wayne Lovelace, Vice-President, First Palmetto Savings Bank

3932 Forest Drive, Columbia, S.C. 29204  (803) 782-7030

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Carolyn Cason Matthews
August 23, 2004

Sworn Statement to be included in Transcript of Public Hearings

ADMINISTRATIVE LAW COURT

Full Name:
Carolyn Cason Matthews

Address:
420 Aiken Hunt Circle, Columbia, S.C. 29223

Work Telephone:
803-734-0550

E‑Mail Address:
ccmatthe@scalc.net

1.
Do you plan to serve your full term if elected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?

My philosophy is identical to that contained in the Code of Judicial Conduct.  Canon 3B(7) prohibits ex parte communications.  Ex parte communications are allowed only in very limited circumstances; for example, if there is a procedural matter which will not give any party a tactical advantage, and immediate notice and an opportunity to be heard is given to the other parties.

As an Administrative Law Judge, I instruct my Law Clerk and the staff to screen telephone calls to ensure that neither a lawyer nor a pro se litigant is calling me without all parties being represented.  Attorneys are aware of the prohibition on ex parte communications, and normally do not attempt to communicate with me regarding a pending case.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

The Canons of Judicial Conduct require recusal if there is the possibility or the appearance of impropriety or bias, or if a party requests it.  My practice is to notify the attorneys and parties as soon as a case is assigned to me if there is any possibility of the appearance of impropriety or bias; for example, if there is a case in which a prior client is a party.  Out of an abundance of caution, I recuse myself any time a party requests it.  There is no reason for potential bias of a Judge to be an issue on appeal.


With respect to lawyer-legislators, former associates and law partners, I do not believe that recusal is automatically necessary under the Code of Judicial Conduct.  My practice is to disclose the relationship to all parties, and to recuse myself if there is a request to do so. Because South Carolina elects Judges by vote of the General Assembly, no lawyer-legislator would be able to appear before any Judge if automatic recusal were required. Thus, I treat them as I do all other attorneys.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Yes.  I would recuse myself if a party requested it, even if I did not believe that my impartiality was compromised.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  In accordance with the Canons, I accept ordinary social hospitality. I would also accept a nominal value gift such as a book or a plaque as a “thank you” gift for giving a speech, for example.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  The same standards apply to misconduct by a lawyer or a judge.  If I became aware of a violation of the Rules of Professional Responsibility, I would take appropriate action.  Depending on the severity of the circumstances, I would talk with the lawyer or judge and caution them against such conduct in the future, or refer the matter to either the Commission on Lawyer Conduct or the Commission on Judicial Standards.  If a criminal matter were involved, I would refer it to state or federal prosecutors.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How would you prepare for cases that were before you?

In the appellate cases which currently come before me as an Administrative Law Judge, I prepare for oral argument by reading the Briefs submitted by all parties, the entire Transcript of Record, and all prior Orders in the case.  I take notes as I read. I also obtain copies of the most significant cases cited in the briefs and do additional research where it is indicated.  I prepare a pre-argument memorandum for my personal use.

In preparing for Contested Case Hearings, I review the entire file and relevant cases before the hearing begins.

12.
What is your philosophy on ‘judicial activism,’ and what effect should judges have in setting or promoting public policy?  The ‘separation of powers’ doctrine is fundamental to our system of government.  The Legislature enacts the laws; the Courts of the Judicial Branch interpret those laws, and the Executive Branch enforces them.  Ascertaining legislative intent is the fundamental principle of statutory construction.  Judicial activism is not within the purview of the courts of South Carolina.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?

I have been involved since 1978 in activities to improve the law and the administration of justice, including of the S.C. Bar, the Richland County Bar, the S.C. Women Lawyers Association, the National Association of Women Lawyers, the National Association of Administrative Law Judges; the State Administrative and Regulatory Law Association I have served on numerous boards, committees, and in leadership positions.

I enjoy public speaking, and am honored that the Chief Justice of the Supreme Court has asked me to speak on ‘Administrative Law’ to the young lawyers taking the ‘Bridge the Gap’ seminars each year since I was elected to the bench in 1999.  I am a frequent speaker on topics ranging from ‘Professionalism’ and ‘Ethics’ to ‘Administrative Law’ and ‘Order Writing.’

14.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  No.  How do you plan to address this?

I do not expect any problems.  My daughter is 25 years old and a member of the first class of the Charleston School of Law.  I was a single parent for 17 years, and in that time I worked for the Supreme Court, the Attorney General, the House of Representatives Judiciary Committee, and for the largest law firm in the state.  I was in private practice for ten years, and have been a Judge for the past six years. I’ve been very blessed. I have remarried since I was elected.  My three sisters and their families live in South Carolina, and I try to stay involved in their lives and those of my closest friends.

15.
Are you currently serving on any boards or committees?  No.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a)
The use and value of historical evidence in practical application of the Constitution:


The South Carolina Supreme Court and the Court of Appeals have used historical evidence as a significant factor in interpreting the S.C. Constitution and its applications.  Such evidence can offer substantial assistance in determining the intent of the drafters.

b)
The use and value of an agency’s interpretation of the Constitution:


Although an agency’s interpretation of its own regulations is entitled to deference, an agency’s interpretation of the Constitution would be accorded virtually no weight.

c)
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:



Such contemporaneous documents, including minutes of the convention, can be very helpful in interpreting any ambiguity in the text of the Constitution. 

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  Only the Legislature of South Carolina has plenary power.  Local governments have power which is directly granted to them by either the Constitution or statutes.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality? No.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?  Canon III makes it clear that a judge is supposed to be unbiased, courteous, patient, and dignified with everyone, not just litigants and lawyers.  It includes staff and members of the public.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  That demeanor must carry over into every aspect of a Judge’s life, all the time.

25.
Is there a role for sternness or anger in meetings with attorneys?  There may be a time when sternness is called for, but anger is never appropriate with attorneys, witnesses, litigants, or anyone with whom a Judge comes in contact.

26.
How much money have you spent on your campaign?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released? No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Carolyn Cason Matthews

Sworn to before me this 24th day of August 2004.

Notary Public for S.C.

My Commission Expires:

Amended PERSONAL DATA QUESTIONNAIRE

Re-election:  Administrative Law Court, Seat 4.

1.
NAME:



Mr. John D. Geathers


BUSINESS ADDRESS:
Administrative Law Court






Post Office Box 11667, Columbia, S.C. 29211


TELEPHONE NUMBER:
(office):  (803) 734-6407

2.
Date of Birth:  April 10, 1961.


Place of Birth:  Georgetown, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married to Doris W. Geathers on September 12, 1987; never divorced.


Two children.

6.
Have you served in the military?  I have never served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of S.C., 1979-1983; BA Political Science;


University of S.C. School of Law, 1983-1986; JD.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

Admitted to the S.C. Bar 1986.  Admitted to the N.C. Bar 1994.  I sat for the N.C. Bar twice.  It should be noted that I prepared for this exam without the aid of a bar review course, as I was employed fulltime as an attorney in South Carolina.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


I participated in service organizations and campus Bible studies.

10.
Describe your continuing legal or judicial education during the past five years.  Include only the title and date of any continuing legal or judicial education course completed.

I have satisfied the CLE requirements for the past four years, and I intend to satisfy the requirements for the current year.

Amended:


2000
Ethics for Family Law Practice;



21 Ways to Avoid Malpractice;



Ethics, Productivity and Stress Management;



Local Government Attorney’s Institute;



Nuts and Bolts for In-House State Lawyers.


2001
7th Annual Ethics Seminar;



A Day in Discovery;



Tips From the Bench II.


2002
Masters in Trial;



Tips From the Bench III.


2003
The CON Contested Case;


Writing Credit: “The Matter Does Not Appear to Me As It Appears To Have Appeared To Me Then,” 15-NOV S.C. Law 27;


“’An Inglorious Fiction’:  The Doctrine of Matrimonial Domicile in South Carolina,” 18 Wis. Women’s L.J. 233.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  


(a)
Lectured at CLE: The CON Contested Case: An ALJ and Bar Perspective, May 2, 2003;


(b)
Lectured for S.C. Environmental Law Class, USC Law School, Jan. 28, 2003 and Jan 16, 2004.
12.
List all published books and articles you have written and give citations and the dates of publication for each. 


(a)
John D. Geathers, “The Matter Does Not Appear to Me Now as It Appears to Have Appeared to Me Then”: Motions for Reconsideration Before the ALJ Division, S.C. LAW, Nov. 2002, at 27.

(b)
John D. Geathers and Justin R. Werner, “An Inglorious Fiction”: The Doctrine of Matrimonial Domicile in South Carolina, 18 WIS. WOMEN’S L.J. 233 (2003)

(c)
John D. Geathers and Justin Werner, “An Inglorious Fiction”: The Doctrine of Matrimonial Domicile in South Carolina, S.C. TRIAL LAW. BULL., Fall 2003, at 14 (Adaptation from article cited above).

(d)
Under contract with S.C. Bar to coauthor Treatise on S.C. Alcoholic Beverage Laws.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.  The courts of South Carolina.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

I was employed for approximately eight months as the OSHA attorney for the South Carolina Department of Labor upon graduation from law in 1986.  I resigned from the Department to accept employment with the Office of Senate Research of the South Carolina Senate, where I became Senior Staff Counsel.  Upon being elected to the ALJD, I subsequently resigned from employment with the Senate.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  Inapplicable.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


I have served as an ALJ since 1995.  Pursuant to Section 1-23-600, an ALJ is authorized to preside over all hearings of contested cases involving the departments of the executive branch of government in which a single hearing officer is permitted to hear and decide.  Exempted, however, are cases brought under OSHA, matters arising under Title 56 of the SC Code of Laws, and hearings mandated by federal law.  Also, the ALC has appellate jurisdiction over decisions from various boards and commissions.  Additionally, an ALJ presides over regulation hearings during the promulgation of regulations by departments for which the governing authority is a single director.  After conducting the regulation hearing, the ALJ provides the General Assembly with written findings as to the need and reasonableness of the proposed regulations.


The ALC has jurisdiction to hear appeals from final decisions of the Department of Corrections.  This jurisdiction is derived entirely from the decision of the S C Supreme Court in Al-Shabazz v. State, 338 S.C.354, 527 S.E.2d 742 (2000).  In Furtick v. S.C. Dep’t of Probation, Parole and Pardon Services, ___ S.C. ___, 576 S.E.2d 146 (2003), the Supreme Court decided that the ALC has jurisdiction to hear final decision from the Department dealing with the permanent denial of parole eligibility.  Finally, The ALC has jurisdiction to conduct de novo hearings in cases involving final decisions under the Retirement Systems Procedure Act, Section 9-21-60.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
Marlboro Park Hosp. v. S.C. Dep’t of Health & Envtl. Control, Nos. 98-ALJ-07-0734-CC & 98-ALJ-07-0735-CC (S.C. Admin. Law Judge Div. July 27, 2000), aff’d, 358 S.C. 573, 595 S.E.2d 851 (Ct. App. 2004).


(b)
The Cardinal Companies, L.P., v. S.C. Dep’t of Health & Envtl. Control, No. 00-ALJ-07-0527-CC (S.C. Admin. Law Judge Div. Oct. 10, 2000)


(c)
Central Midlands Council of Governments v. S.C. Dep’t of Health & Envtl. Control and Lexington County Joint Municipal Water and Sewer Commission, No. 01-ALJ-07-0363-CC (S.C. Admin. Law Judge Div. Oct. 22, 2002)


(d)
U.S. Airways, Inc. v. S.C. Dep’t of Revenue, No. 03-ALJ-17-0395-CC (S.C. Admin. Law Court Jan. 30, 2004)


(e)
Macalloy Corporation v. S.C. Dep’t of Health & Envtl. Control, No. 01-ALJ-07-0099-CC (S.C. Admin. Law judge Div. Oct. 30, 2001)

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


I have never held public office.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Inapplicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  
No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  Inapplicable.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No, inapplicable.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Inapplicable.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Inapplicable.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  I have not expended any funds in the furtherance of my candidacy.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  No contributions have been made by me or on my behalf to members of the General Assembly.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No, I have not requested any pledges.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.

44.
Have you or has anyone acting on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
Have you or has anyone acting on your behalf contacted members of the Judicial Merit Selection Commission about your candidacy or intention to become a candidate?  No.

46.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
S.C. Bar Association;


(b)
N.C. Bar Association.

47.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.  Inapplicable.

48.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  I have nothing further to disclose, as I believe the answers to direct questions in the application are dispositive of all matters pertaining to my candidacy.

49.
Personal References:


(a)
Clifford Scott, Esq.



2026 Assembly Street, Suite 101, Columbia, S.C. 29201 733-5944

(b)
Patrick J. Hudson, Esq.


SCE&G, 1426 Main Street, Fourth Floor, Columbia, S.C. 29201 217-9764

(c)
Joseph Henry, Esq., The Grier Law Firm


107 West Park Blvd., Columbia, S.C. 731-0030

(d)
Kenneth Davis, Esq., Davis & Davis, LLC


1201 Main Street, Columbia, S.C. 254-0707


(e)
 Gayle Rabon, Bank of America



4300 St. Andrews Rd., Columbia, S.C. 29210 765-4720 


(f)
Keren M. Riegel, Ed. S.



1668 Woodlake Dr., Columbia, S.C. 29206 787-0478

YOUR SIGNATURE WILL BE HELD TO CONSTITUTE A WAIVER OF THE CONFIDENTIALITY OF ANY PROCEEDING BEFORE A GRIEVANCE COMMITTEE OR ANY INFORMATION CONCERNING YOUR CREDIT.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ John D. Geathers

September 8. 2004

Sworn Statement To Be Included In Transcript Of Public Hearings

ADMINISTRATIVE LAW COURT

Full Name:

John D. Geathers

Address:

Post Office Box 3221, Columbia, S.C. 29230

Work Telephone:
(803) 734-6407

1.
Do you plan to serve your full term if reelected?  Yes.

2.
Do you have any plans to return to private practice one day?  I have no current plans to enter private practice in the future.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated? I avoid ex parte communications.  Of course, circumstances may require my law clerk to engage in ex parte communications for administrative, scheduling, or emergency purposes, which are permissible under the Judicial Code of Conduct.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

I have not had an occasion where recusal was necessary in any matter that has come before me.  Nonetheless, I would recuse myself if my impartiality might be reasonably questioned.  I have never been employed or associated with a law firm.  However, regarding lawyer-legislators, recusal is not required under the Judicial Code by virtue of a counsel’s status as a lawyer-legislator.  

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would recuse myself, as my impartiality might reasonably be questioned.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts from attorneys or anyone who is likely to appear before me, but would likely accept ordinary social hospitality consistent with the Judicial Code.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would be duty-bound under the Judicial Code to inform the appropriate authorities.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How do you handle the drafting of orders?  I believe my orders are drafted after a careful consideration of the facts and through research of the law.   Also, I believe that my orders are issued in a relatively expeditious manner.

12.
What methods do you use to ensure that you and your staff meet deadlines?  A calendar is kept on each file. 

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I subscribe to the philosophy enunciated in Smith v. Wallace, 295 S.C. 448, 452, 369 S.E.2d 657, 659 (1988), which I have often cited in my orders:  “This court has no legislative powers.  In the interpretation of statutes our sole function is to determine and, within constitutional limits, give effect to the intention of the legislature.  We must do this based upon the words of the statutes themselves.  To do otherwise is to legislate, not interpret.  The responsibility for the justice or wisdom of legislation rests exclusively with the legislature, whether or not we agree with the laws it enacts.”

Further, a judge does not have authority to promote public policy, other than to the extent such is promoted in effectuating legislative intent in statutory law.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I am currently under contract with the S.C. Bar to coauthor a treatise on S.C. Alcoholic Beverage laws.  Further, I intend to continue to accept opportunities to lecture on the law and write legal articles.

15.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  No.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Yes, as by definition “de minimis” under the Judicial Code “denotes an insignificant interest that could not raise a reasonable question as to a judge’s impartiality.”

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you met the mandatory minimum hours requirement for continuing legal education courses?  I have satisfied CLE requirements for the last four years, and I intend to satisfy this year’s requirements.

20.
What do you feel is the appropriate demeanor for a judge?  A judge should be courteous to attorneys, litigants, and any other participants in a matter before the judge, while at the same time maintaining control of the courtroom.

21.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Yes.

22.
Do you feel that it is ever appropriate to be angry with a member of the public, appearing before you?  Is anger ever appropriate in dealing with attorneys or a prose litigant?  No, nonetheless, a judge should maintain order and decorum in the courtroom.

23.
How much money have you spent on your campaign?  If the amount is over $100, has that been reported to the House and Senate Ethics Committees?


I have not spent any money on my campaign.

24.
Have you sought or received the pledge of any legislator prior to this date?  No.

25.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

26.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  Are you aware of any friends or colleagues contacting members of the General Assembly on your behalf?  No.
27.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  John D. Geathers

Sworn to before me this 9th day of September, 2004

Notary Public for S.C.

My Commission Expires:  September 11, 2010

PERSONAL DATA QUESTIONNAIRE

RETIRED JUDGES

NAME:



George Lawrence Inabinet

TELEPHONE NUMBER:
803 266-4609

BUSINESS ADDRESS:
3336 Davis Bridge Road, Williston, S.C. 29853

2.
Date and Place of Birth:  December 20, 1944, in Charleston, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on June 15, 1968, to Judith Alyeen Bolen Inabinet; never divorced.  Two children.

6.
Briefly describe your continuing legal or judicial education since your last screening.

Solicitors Conference: September 2, 2003 14½ CLE hours, September 3, 2003 14½ hours.  On each of these same dates 2 hours of ethics content was received.

7.
Have you practiced law or served as a mediator or arbitrator since your retirement from the judiciary?  No.

8.
List your positions of employment on and/or appointment to the bench chronologically.  You are not required to list dates of employment or appointment prior to your last screening.

Judge for Juvenile Drug Court for Aiken County

9.
Are you now an officer or director or involved in the management of any business enterprise? No.

10.
A complete, current financial net worth statement was provided to the Commission.

11.
Since your last screening, have you been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  No.

12.
Since your last screening, have you, to your knowledge, been under federal, state, or local investigation for possible violation of a criminal statute?  No.

13.
Since your last screening, has a tax lien or other collection procedure been instituted against you by federal, state, or local authorities?  Since your last screening, have you defaulted on a student loan?  Since your last screening, have you filed for bankruptcy?  No. No. No.

14.
Since your last screening, have you been sued, either personally or professionally?  No.

15.
Since your last screening, have you been disciplined or cited for unprofessional conduct or a breach of ethics by any court, administrative agency, bar association, disciplinary committee, or other professional group?  Since your last screening, have you been the subject of a formal complaint, or is there a complaint pending against you before such a group?  No. No.

16.
Since your last screening, have you been criticized, whether informally or in a matter taken to a disciplinary authority, for the manner in which you treated litigants or attorneys before you on the bench?  No.

17.
Describe your personal policy for the acceptance of food, meals, beverages, lodging, transportation, entertainment, social hospitality, or other things of value from an attorney, a group of attorneys, or from other individuals.

I do not accept any of the above unless it is a function for all Judges or a group of Judges sanctioned to serve as a committee by the Supreme Court.

18.
Have you ever accepted anything of value from an attorney or litigant in a matter currently or previously before you or your court?  If so, please give the details, including the name of the attorney or litigant and the thing of value you received.  No.

19.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

20.
For the last fully completed calendar year, itemize the income, expenses, fees, payments, or additional benefits exceeding $500, in the aggregate, received by you or a member of your immediate family from South Carolina state and local entities.  List the type, source, and amount or value of the benefit.  Be sure to list any expense reimbursement you received separately from your income.

S.C. Judges/Solicitors Retirement System 2003

Aiken County Juvenile Drug Court 2003

University of South Carolina 2003

Spouse:  S.C. Retirement System 2003

21.
Describe any interest you or a member of your immediate family has in real property:

(a)
in which there is a potential conflict of interest with your involvement in a South Carolina state or local public agency; None.

(b)
in which there have been public improvements of $200 or that adjoins property in which there have been public improvements of $200; or None.

(c)
which was sold, leased, or rented to a state or local public agency in South Carolina. None.

22.
Identify any personal property interest you or a member of your immediate family sold, leased, or rented to a South Carolina state or local public agency.  Identify the property, its amount or value, and the name of the agency.  Attach a copy of any contract or agreement.  None.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ G. Larry Inabinet
September 20, 2004

Statement to be included in Transcript of Public Hearings

Retired Judge

Full Name:
George Lawrence Inabinet

Address:
3336 Davis Bridge Road, Williston, S.C. 29853

1.
Have you met the Constitutional or statutory requirements for this position regarding age, residence, and years of practice?  Yes.

2. Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

3. Do you have any plans to return to private practice one day?  No.

4.
Are you engaged in any legal activities other than your service as a retired judge, such as acting as an arbitrator or mediator?

Judge for Aiken County Juvenile Drug Court.

5.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

6.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

7. Have you engaged in any partisan political activity since your retirement?  No.

8. What do you feel is the appropriate demeanor for a judge?

Be courteous, alert and maintain control of courtroom.

9. In your position as a retired judge, what methods do you employ to ensure that deadlines for the timely issuance of orders are met?  

I have all orders forwarded to the Office of Chief Judge at the location I am presiding and the Judge’s secretary keeps an account.

10.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  No.  No.

11.
How would you handle a situation in which you became aware of misconduct of a lawyer or fellow judge?


Report to proper authority.

12. 
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law clerks are to appear before you?  If a request is made by a party, I usually recuse myself.

13.
What is your philosophy regarding ex parte communciations?  Are there circumstances under which you could envision ex parte communications being tolerated?  


I do not use ex parte communications and I see no way ex parte communication could be used.

14.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?


Yes, I would grant the motion.

15.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I do not accept gifts or social hospitality.

16.
In order that we might advise court administration on steps that need to be taken, are there any limitations on your sight, hearing or mobility that should be addressed by the court administrator?  No.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  G. Lawrence Inabinet
Date:  September 20, 2004

PERSONAL DATA QUESTIONNAIRE

FOR RETIRED JUDGES

***AMENDED PDQ

NAME:



BERRY L. MOBLEY

BUSINESS ADDRESS:
Post Office Box 279, Lancaster, S.C. 29721





211 W. Dunlop Street, Lancaster, S.C. 29720

TELEPHONE NUMBER:
Office:  803-286-6212

E-MAIL ADDRESS:

bmobleyj@sccourts.org

2.
Date and Place of Birth: November 6, 1931, at Heath Springs, S.C. (Lancaster County)

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on February 8, 1963, Elizabeth E. Mobley.  Never divorced.

Two children.

6.
Briefly describe your continuing legal or judicial education since your last screening.


In 2000 I attended 25.75 hours of JCLE and/or CLE


May 03
Family Court Judges Conference, 6.00


August 03
SCTLA 2000 Convention, 12.00


August 16
Annual Judicial Conference, 7.75


In 2001 I attended 33.50 hours of JCLE and/or CLE


January 26
S.C. Bar Family Law Section, 3.00


April 3
Fundamentals of a Juvenile Drug Ct., 16.00


May 3
2001 Family Court Judges, 6.25


August 23
Annual Judicial Conference, 8.25


In 2002 I attended 26.0 hours of JCLE and/or CLE


January 24
S.C. Bar Family Law Part I, 3.00


January 24
S.C. Bar Family Law Part II, 3.00


January 25
S.C. Bar Family Law Taxes, 3.00


May 1
Family Court Judges Conference, 6.00


August 22
Annual Judicial Conference, 8.00


September 29 Annual Solicitors Conference, 3.00


In 2003 I attended 42.75 hours of JCLE and/or CLE


January 24
S.C. Bar Family Law Section I, 3.00


January 24
S.C. Bar Family Law Section II, 3.00


April 30
Family Court Judges Conference, 6.50


August 21
Annual Judicial Conference, 7.50


November 19
Drug Court Conference, 16.75


December 5
S.C. Family Court Bench-Bar, 6.00

In 2004, attended and anticipate** to attend the following:

January 23
S.C. Bar Family Law Section, 3.00

April 5
Family Court Judges Conference, 5.00

August 18
Annual Judicial Conference, 7.50

**December
S.C. Family Court Bench-Bar, 6.00

7.
Have you practiced law or served as a mediator or arbitrator since your retirement from the judiciary?  No.

8.
List your positions of employment on and/or appointment to the bench chronologically.  You are not required to list dates of employment or appointment prior to your last screening.


None other than as Family Court Judge.

9.
Are you now an officer or director or involved in the management of any business enterprise?


No.

10.
A complete, current financial net worth statement was provided to the Commission.

11.
Since your last screening, have you been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  No.

12.
Since your last screening, have you, to your knowledge, been under federal, state, or local investigation for possible violation of a criminal statute?  No.

13.
Since your last screening, has a tax lien or other collection procedure been instituted against you by federal, state, or local authorities?  Since your last screening, have you defaulted on a student loan?  Since your last screening, have you filed for bankruptcy?  No.

14.
Since your last screening, have you been sued, either personally or professionally?  Not to my knowledge.

15.
Since your last screening, have you been disciplined or cited for unprofessional conduct or a breach of ethics by any court, administrative agency, bar association, disciplinary committee, or other professional group?  Since your last screening, have you been the subject of a formal complaint, or is there a complaint pending against you before such a group?  No.

16.
Since your last screening, have you been criticized, whether informally or in a matter taken to a disciplinary authority, for the manner in which you treated litigants or attorneys before you on the bench?  No.

17.
Describe your personal policy for the acceptance of food, meals, beverages, lodging, transportation, entertainment, social hospitality, or other things of value from an attorney, a group of attorneys, or from other individuals.


I have not accepted any of the above from any attorney who appears before me.  I have no problem with going to lunch, dinner or accepting normal social hospitality from attorneys’ where there is no impropriety or the appearance of impropriety, and there is no action pending before me involving the attorney.

18.
Have you ever accepted anything of value from an attorney or litigant in a matter currently or previously before you or your court?  No.

19.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I have been a lawyer since 1964, and a Family Court Judge since 1982 and have not been sanctioned by any group.


I have been very active in JCLE programs and other schools for Judges.

I keep abreast of the current law and decisions by the South Carolina Court of Appeals and the South Carolina Supreme Court.  I review the South Carolina Code of Laws and the Acts and Joint Resolutions passed by the General Assembly.

I review the South Carolina Court Rules applicable in Family Court.

I have 22 years experience as a Family Court Judge.

20.
For the last fully completed calendar year, itemize the income, expenses, fees, payments, or additional benefits exceeding $500, in the aggregate, received by you or a member of your immediate family from South Carolina state and local entities.  List the type, source, and amount or value of the benefit.  Be sure to list any expense reimbursement you received separately from your income.


2003
 Income as a Retired Judge


(This is not required to be listed under Section 13 of the instructions)

2003
 Travel and per diem as a Judge


My wife does not receive any money from South Carolina or local entities.

21.
Describe any interest you or a member of your immediate family has in real property:

(a)
in which there is a potential conflict of interest with your involvement in a South Carolina state or local public agency;  None.

(b)
in which there have been public improvements of $200 or that adjoins property in which there have been public improvements of $200; or  None.

(c)
which was sold, leased, or rented to a state or local public agency in South Carolina.  None.

List the interest you hold and the value and location of the property.  Identify as applicable the:

(a)
nature of any potential conflict of interest;  None.

(b)
nature and value of any public improvements; and None.

(c)
South Carolina state or local public agency which purchased or is leasing or renting such property.  None.

22.
Identify any personal property interest you or a member of your immediate family sold, leased, or rented to a South Carolina state or local public agency.  Identify the property, its amount or value, and the name of the agency.  None.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Berry L. Mobley
Date:  October 3, 2004

Sworn Statement to be included in Public Hearing Transcript

Retired Judge

Full Name:

Berry L. Mobley

Address:

P.O. Box 279, Lancaster, S.C. 29721




Work Telephone:  803-286-6212

E‑Mail Address:
bmobleyj@sccourts.org

1.
Have you met the Constitutional or statutory requirements for this position regarding age, residence, and years of practice?  Yes.

4. Have you met the mandatory minimum hours requirement for continuing legal education courses?  Yes.

5. Do you have any plans to return to private practice one day?  No.

4.
Are you engaged in any legal activities other than your service as a retired judge, such as acting as an arbitrator or mediator?  No.

5.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

6.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

10. Have you engaged in any partisan political activity since your retirement?  No.

11. What do you feel is the appropriate demeanor for a judge?


A Judge should always act with a smile and treat the attorneys, the parties and everyone else in the system with dignity and respect.

9.
In your position as a retired judge, what methods do you employ to ensure that deadlines for the timely issuance of orders are met?


I have a system that includes a note sheet for each case, which indicates the ruling, which lawyer is to prepare the order, when instructions were given and when the order was signed.

10.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  No.

11.
How would you handle a situation in which you became aware of misconduct of a lawyer or fellow judge? 

Under the Rules of Professional Conduct, a Judge is required to report the misconduct to the appropriate committee.

12.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law clerks are to appear before you?

If there is a relationship with someone who appears before me that would make it impossible to rule fairly, I would recuse myself.  I treat lawyer-legislators the same as anyone else and do not give special favors to them.

13.
What is your philosophy regarding ex parte communciations?  Are there circumstances under which you could envision ex parte communications being tolerated?


Ex parte communications are allowed in administrative matters and when someone requests a es parte order.  If possible under the circumstances, I require the attorney to notify the other party or schedule a hearing allowing both parties to be heard.

14.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Most likely.

15.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I have not accepted any gifts or social hospitality from any litigant.  I believe that the rules of conduct allow for normal social conduct as long as there is no appearance of impropriety.

16.
In order that we might advise court administration on steps that need to be taken, are there any limitations on your sight, hearing or mobility that should be addressed by the court administrator?  No.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Berry L. Mobley
Date:  September 2004

X X X

REPORTS OF CITIZENS COMMITTEES:

REPORT OF LOWCOUNTRY CITIZENS COMMITTEE

 ON JUDICIAL QUALIFICATIONS

October 29, 2004

On October 28, 2004, the Lowcountry Citizens Committee met to personally interview judicial candidates from their region who will appear before the Judicial Merit Selection Commission at public hearings beginning on December 7, 2004.  Deanna Trout, Elaine Murray, Bruce Wallace and Mike Hammond attended.  

The Lowcountry Citizens Committee reported the following:

Honorable G. Larry Inabinet, Retired Family Court Judge:

Based on community input, background information, and a personal interview, the Committee determined that Judge Inabinet met the established criteria of the Judicial Merit Selection Commission.  The Committee found him qualified for continued service as a retired judge.
Martin R. Rast, Master-in-Equity for Calhoun County:

Based on community input, background information, and a personal interview, the Committee determined that Mr. Rast met the established criteria of the Judicial Merit Selection Commission.  The Committee found him qualified for appointment to the position of Master-in-Equity for Calhoun County.

Respectfully submitted,

Robert M. Hammond, Chairman

X X X

REPORT OF MIDLANDS ADVISORY COMMITTEE

ON JUDICIAL QUALIFICATIONS

William L. Turbeville, Jr., Chairman

November 22, 2004

During the course of its investigation, members of the Midlands Advisory Committee on Judicial Qualifications contacted numerous persons including lawyers and non-lawyers in the communities where the candidates reside.  Based upon these contacts and personal interviews with the candidates, the Midlands Citizens Committee submits the following report.

H. Bruce Williams
Candidate for Re-election to S.C. Court of Appeals

1.
Constitutional Qualifications:  Judge Williams meets the constitutional qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Williams is considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Williams a very high rating in this area.

4.
Character:  Persons interviewed uniformly complimented Judge Williams.  The committee believes that his character is unquestioned.

5.
Reputation:  Judge Williams enjoys a good reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Williams is not physically and mentally capable of performing the duties required of a Judge on the Court of Appeals.

7.
Experience:  The committee noted the significant experience of this candidate and believes that Judge Williams will continue to competently serve as a judge on the Court of Appeals.

8.
Judicial Temperament:  The committee gave Judge Williams an excellent rating in this category.

Summary:  The Midlands Advisory Committee found Judge H. Bruce Williams to be a qualified and highly-regarded Court of Appeals judge.  The Committee wholeheartedly approved of his re-election.

Judge Steven D. Dennis

Candidate for election to the Family Court for the Fifth Judicial Circuit, Seat 1

1. 
Constitutional/Statutory Qualifications:  Judge Dennis meets the statutory qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Dennis is considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Dennis a very high rating in this area.

4.
Character:  Persons interviewed uniformly complimented Judge Dennis.  The committee believes that his character is unquestioned.

5.
Reputation:  Judge Dennis enjoys a good reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Dennis is not physically and mentally capable of performing the duties required of a family court judge.

7.
Experience:  The committee noted Judge Dennis’ experience and believes that he would ably serve as a Family Court judge.

8.
Judicial Temperament:  The committee gave Judge Dennis a rating in this category.

Summary:  The Midlands Advisory Committee found Judge Steven D. Dennis to be a qualified candidate.  The committee approved of his candidacy for the Family Court bench.

Stevens B. Elliott

Candidate for Election to the Family Court for the Fifth Judicial Circuit, Seat 1

1. 
Constitutional/Statutory Qualifications:  Mr. Elliott meets the statutory qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Mr. Elliott is considered highly ethical.

3.
Professional and Academic Ability:  The committee gives Mr. Elliott a very high rating in this area.

4.
Character:  Persons interviewed uniformly complimented Mr. Elliott.  The committee believes that his character is unquestioned.

5.
Reputation:  Mr. Elliott enjoys a good reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Mr. Elliott is not physically and mentally capable of performing the duties required of a family court judge.

7.
Experience:  The committee noted Mr. Elliott’s legal experience and believes that he would ably serve as a Family Court judge.

8.
Judicial Temperament:  The committee gives Elliott a high rating in this category.

Summary:  The Midlands Advisory Committee found Mr. Stevens B. Elliott to be a qualified candidate.  The committee approved of his candidacy for the Family Court bench.

Dorothy Mobley Jones

Candidate for Election to the Family Court for the Fifth Judicial Circuit, Seat 1

1. 
Constitutional/Statutory Qualifications:  Ms. Jones meets the statutory qualifications for the judicial position she seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Ms. Jones is considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Ms. Jones a very high rating in this area.

4.
Character:  Persons interviewed uniformly complimented Ms. Jones.  The committee believes that her character is unquestioned.

5.
Reputation:  Ms. Jones enjoys a good reputation in the community and among her peers.

6.
Physical and Mental Health:  There is no evidence that Ms. Jones is not physically and mentally capable of performing the duties required of a family court judge.

7.
Experience:  The committee noted Ms. Jones’ legal experience and believes that she would ably serve as a Family Court judge.

8.
Judicial Temperament:  The committee gave Ms. Jones a high rating in this category.

Summary:  The Midlands Advisory Committee found Dorothy Mobley Jones to be a qualified and highly-regarded candidate.  The committee wholeheartedly approved of her candidacy for the Family Court bench.

Ashlin B. Potterfield

Candidate for Election to the Family Court for the Fifth Judicial Circuit, Seat 1

1.
Constitutional/Statutory Qualifications:  Ms. Potterfield meets the statutory qualifications for the judicial position she seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Ms. Potterfield is considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Ms. Potterfield a very high rating in this area.

4.
Character:  Persons interviewed uniformly complimented Ms. Potterfield.  The committee believes that her character is unquestioned.

5.
Reputation:  Ms. Potterfield enjoys a good reputation in the community and among her peers.

6.
Physical and Mental Health:  There is no evidence that Ms. Potterfield is not physically and mentally capable of performing the duties required of a Family Court judge.

7.
Experience:  The committee noted Ms. Potterfield’s legal experience and believes that she would ably serve as a Family Court judge.  The committee noted that her youth and energy would be an asset on the Family Court bench.

8.
Judicial Temperament:  The committee gave Ms. Potterfield a high rating in this category.

Summary:  The Midlands Advisory Committee found Ashlin B. Potterfield to be a qualified and highly-regarded candidate.  The committee wholeheartedly approved of her candidacy for the Family Court bench.

R. David Proffitt

Candidate for Election to the Family Court for the Fifth Judicial Circuit, Seat 1

1. 
Constitutional/Statutory Qualifications:  Mr. Proffitt meets the statutory qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Mr. Proffitt is considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Mr. Proffitt a very high rating in this area.

4.
Character:  Persons interviewed uniformly complimented Mr. Proffitt.  The committee believes that his character is unquestioned.

5.
Reputation:  Mr. Proffitt enjoys a good reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Mr. Proffitt is not physically and mentally capable of performing the duties required of a Family Court judge.

7.
Experience:  The committee noted Mr. Proffitt’s youth and lack of experience.

8.
Judicial Temperament:  The committee gave Mr. Proffitt a high rating in this category.

Summary:  The Midlands Advisory Committee found R. David Proffitt to be a qualified candidate.  The committee approved of his candidacy for the Family Court bench.

Gwendlyne Y. Smalls

Candidate for Election to the Family Court for the Fifth Judicial Circuit, Seat 1

1. 
Constitutional/Statutory Qualifications:  Ms. Smalls meets the statutory qualifications for the judicial position she seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Ms. Smalls is considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Ms. Smalls a very high rating in this area.

4.
Character:  Persons interviewed uniformly complimented Ms. Smalls.  The committee believes that her character is unquestioned.

5.
Reputation:  Ms. Smalls enjoys a good reputation in the community and among her peers.

6.
Physical and Mental Health:  There is no evidence that Ms. Smalls is not physically and mentally capable of performing the duties required of a family court judge.

7.
Experience:  The committee noted Ms. Smalls’ legal experience and believes that she would ably serve as a Family Court judge.

8.
Judicial Temperament:  The committee gave Ms. Smalls a high rating in this category.

Summary:  The Midlands Advisory Committee found Gwendlyne Y. Smalls to be a qualified candidate.  The committee approved of her candidacy for the Family Court bench.

Caroline W. Streater

Candidate for Election to the Family Court for the Fifth Judicial Circuit, Seat 1

1. 
Constitutional/Statutory Qualifications:  Ms. Streater meets the statutory qualifications for the judicial position she seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Ms. Streater is considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Ms. Streater a very high rating in this area.

4.
Character:  Persons interviewed uniformly complimented Ms. Streater.  The committee believes that her character is unquestioned.

5.
Reputation:  Ms. Streater enjoys a good reputation in the community and among her peers.

6.
Physical and Mental Health:  There is no evidence that Ms. Streater is not physically and mentally capable of performing the duties required of a Family Court judge.

7.
Experience:  The committee noted Ms. Streater’s legal experience and believes that she would ably serve as a Family Court judge.

8.
Judicial Temperament:  The committee gave Ms. Streater a high rating in this category.

Summary:  The Midlands Advisory Committee found Carolina W. Streater to be a qualified candidate.  The committee approved of her candidacy for the Family Court bench.

Joseph M. “Mickey” Epting

Candidate for Election to the Administrative Law Court, Seat 2

1. 
Constitutional/Statutory Qualifications:  Judge Epting meets the statutory qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Epting is considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Epting a very high rating in this area.

4.
Character:  Persons interviewed uniformly complimented Judge Epting.  The committee believes that his character is unquestioned.

5.
Reputation:  Judge Epting enjoys a good reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Epting is not physically and mentally capable of performing the duties required of an Administrative Law Court judge.

7.
Experience:  The committee noted Judge Epting’s legal experience and believes that he would ably serve as an Administrative Law Court judge.

8.
Judicial Temperament:  The committee gave Judge Epting a high rating in this category.

Summary:  The Midlands Advisory Committee found Judge Joseph M. “Mickey” Epting to be a qualified and highly-regarded candidate.  The committee approved of his candidacy for the Administrative Law Court.

Wanda P. Hagler

Candidate for Election to the Administrative Law Court, Seat 2

1. 
Constitutional/Statutory Qualifications:  Ms. Hagler meets the statutory qualifications for the judicial position she seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Ms. Hagler is considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Ms. Hagler a very high rating in this area.

4.
Character:  Persons interviewed uniformly complimented Ms. Hagler.  The committee believes that her character is unquestioned.

5.
Reputation:  Ms. Hagler enjoys a good reputation in the community and among her peers.

6.
Physical and Mental Health:  There is no evidence that Ms. Hagler is not physically and mentally capable of performing the duties required of an Administrative Law Court judge.

7.
Experience:  The committee noted Ms. Hagler’s legal experience and believes that she would ably serve as an Administrative Law Court judge.

8.
Judicial Temperament:  The committee gave Ms. Hagler a high rating in this category.

Summary:  The Midlands Advisory Committee found Wanda P. Hagler to be a qualified candidate.  The committee approved of her candidacy for the Administrative Law Court.

Shirley C. Robinson

Candidate for Election to the Administrative Law Court, Seat 2

1. 
Constitutional/Statutory Qualifications:  Ms. Robinson meets the statutory qualifications for the judicial position she seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Ms. Robinson is considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Ms. Robinson a very high rating in this area.

4.
Character:  Persons interviewed uniformly complimented Ms. Robinson.  The committee believes that her character is unquestioned.

5.
Reputation:  Ms. Robinson enjoys a good reputation in the community and among her peers.

6.
Physical and Mental Health:  There is no evidence that Ms. Robinson is not physically and mentally capable of performing the duties required of an Administrative Law Court judge.

7.
Experience:  The committee noted Ms. Robinson’s legal experience and believes that she would ably serve as an Administrative Law Court judge.

8.
Judicial Temperament:  The committee gave Ms. Robinson a high rating in this category.

Summary:  The Midlands Advisory Committee found Shirley C. Robinson to be a qualified candidate.  The committee approved of her candidacy for the Administrative Law Court.

Carolyn C. Matthews

Candidate for Re-election to the Administrative Law Court, Seat 3

1. 
Constitutional/Statutory Qualifications:  Judge Matthews meets the statutory qualifications for the judicial position she seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Matthews is considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Matthews a very high rating in this area.

4.
Character:  Persons interviewed uniformly complimented Judge Matthews.  The committee believes that her character is unquestioned.

5.
Reputation:  Judge Matthews enjoys a good reputation in the community and among her peers.

6.
Physical and Mental Health:  There is no evidence that Judge Matthews is not physically and mentally capable of performing the duties required of an Administrative Law Court judge.

7.
Experience:  The committee noted Judge Matthews’ legal experience and believes that she would continue to ably serve as an Administrative Law Court judge.

8.
Judicial Temperament:  The committee gave Judge Matthews a very high rating in this category.

Summary:  The Midlands Advisory Committee found Judge Carolyn C. Matthews to be a qualified and highly-regarded judge.  The committee wholeheartedly approved of her re-election to the Administrative Law Court.

John D. Geathers

Candidate for Re-election to the Administrative Law Court, Seat 4

1. 
Constitutional/Statutory Qualifications:  Judge Geathers meets the statutory qualifications for the judicial position he seeks.

2.
Ethical Fitness:  Persons interviewed by the committee indicated that Judge Geathers is considered highly ethical.

3.
Professional and Academic Ability:  The committee gave Judge Geathers a very high rating in this area.

4.
Character:  Persons interviewed uniformly complimented Judge Geathers.  The committee believes that his character is unquestioned.

5.
Reputation:  Judge Geathers enjoys a good reputation in the community and among his peers.

6.
Physical and Mental Health:  There is no evidence that Judge Geathers is not physically and mentally capable of performing the duties required of an Administrative Law Court judge.

7.
Experience:  The committee noted Judge Geathers’ legal experience and believes that he will continue to ably serve as an Administrative Law Court judge.

8.
Judicial Temperament:  The committee gave Judge Geathers a very high rating in this category.

Summary:  The Midlands Advisory Committee found Judge John D. Geathers to be a qualified and highly-regarded judge.  The committee wholeheartedly approved of his re-election to the Administrative Law Court.

Respectfully submitted:
William L. Turbeville, Jr., Chairman

X X X

REPORT OF THE PIEDMONT CITIZENS COMMITTEE ON JUDICIAL QUALIFICATIONS

November 9, 2004

The Piedmont Citizens Committee on Judicial Qualifications met with Judge Berry Mobley at 6:30 p.m. on November 4, 2004, at the law office of Hamilton, Hamilton, Delleney, and Gibbons in Chester, S.C.  Judge Mobley is a retired Family Court Judge.  The committee checked other references concerning the qualifications and character of Judge Mobley and make no recommendation concerning Judge Mobley.  Six committee members were present.

The Piedmont Citizens Committee on Judicial Qualifications met with Mr. John D. McLeod at 7:00 p.m. on November 4, 2004, at the law offices of Hamilton, Hamilton, Delleney, and Gibbons in Chester, S.C.  Mr. McLeod is a candidate for Administrative Law Judge.  The Committee checked other references as to his character and found Mr. McLeod qualified for the position he is seeking.  Six members of the committee were present.

The Piedmont Citizens Committee on Judicial Qualifications met with Family Court Judge Brooks P. Goldsmith at 7:30 p.m. on November 4, 2004, at the law offices of Hamilton, Hamilton, Delleney, and Gibbons in Chester, S.C.  Judge Goldsmith is seeking election to the vacant position of resident judge of the Sixth Judicial Circuit.  The committee checked other references as to his character and found Judge Goldsmith eminently qualified for the position he is seeking.  Six members of the committee were present.

Respectfully submitted,

Charles Montgomery, Chairman

X X X

REPORT OF THE PEE DEE CITIZENS COMMITTEE ON JUDICIAL QUALIFICATIONS

November 29, 2004

RE:
Frederick A. “Rick” Hoefer, II


Thomas A. Russo


Michael Gary Nettles

On Wednesday, November 10, 2004, the Citizens Advisory Committee of the Greater Pee Dee area met for the purpose of reviewing its investigation of the above-named candidates and to meet with those candidates whom the committee had not previously interviewed.

The investigation did not indicate any concerns that would affect the committee’s determination of qualified, and the Committee, therefore, found:

The Committee previously interviewed Frederick A. Hoefer, II for a Family Court position at which time he was found qualified.  As a result of its investigation and previous personal interview with Mr. Hoefer, the Committee found him qualified for election to the position of Judge of the South Carolina Circuit Court and recommended him without reservation.

As to the remaining candidates, the Committee investigated and personally interviewed Thomas A. Russo and Michael Gary Nettles.  In conducting its investigation, the committee utilized materials prepared by the candidates for the Judicial Merit Selection Commission.  Many of these materials were autobiographical in nature, and the committee supplemented these submissions through contact with each candidate’s references and other persons within each candidate’s community.  In addition, the Committee’s face-to-face interview with the candidates afforded an opportunity to meet and personally assess each candidate’s interest in and qualifications for the judicial office sought.  In submitting this report the committee departs from its prior practice of reciting autobiographical material that is otherwise available.  Instead, the report offers the committee’s “bottom line” assessment of each candidate’s qualifications.

Thomas A. Russo is a well-respected member of the Florence County Bar.  The committee found Mr. Russo to be very pleasant and easy to get along with.  He works daily with the court system and enjoys his interaction with the public.  The committee found that Thomas A. Russo is qualified for election to the Circuit Court.

Michael Gary Nettles is also a well-respected member of the Florence County Bar.  The committee found Mr. Nettles to have a wide variety of experience as a “general” practitioner.  Mr. Nettles expressed that he would be fair and impartial.  The committee found that Michael Gary Nettles is qualified for election to the Circuit Court.

Respectfully submitted:

J. Richard Jones, Chairman

