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CHAIRMAN:  We will call the hearing to order at this particular time.  The Judicial Merit Selection Commission is called pursuant to Chapter 19 of Title II, South Carolina Code of Laws, requiring review of candidates for judicial office.  The function of the Commission is not to choose between candidates, but rather to declare whether or not the candidates who offer for positions on the bench are, in our judgment, qualified to fill the positions.


The inquiry we undertake is a thorough one.  It centers around the Commission's nine evaluative criteria.  It involves a complete personal and professional background check on every candidate.  These public hearings are convened for the purpose of screening candidates for the following positions:  One vacancy on the Supreme Court, one vacancy on the Court of Appeals, four vacancies on the Circuit Court, seven vacancies on the Family Court, one vacancy in the Administrative Law Judge Division, One Vacancy on the Equity Court, and three retired judges.


I am informed by counsel that prior to us convening the first hearing on a particular candidate, that there are some housekeeping legal matters that we need to take up in executive session.  So at this time, I would entertain a motion that we go into executive session to hear from counsel.

MR. FREEMAN:  So moved.

CHAIRMAN:  It's now been moved and seconded.  The floor is now open for discussion.  Is there any discussion?  There would be no discussion.  All in favor, signify by saying aye.

(ALL AYES.)

CHAIRMAN:  The ayes have it. (Continued in Executive session.)

OPEN SESSION

CHAIRMAN:  We will go back on record at this time.  Good morning.

CHAIRMAN:  We have before us Mr. Leroy Ellis Davis.  He's offering for the position of Circuit Court At-Large Seat 7.  If you would be so kind as to raise your right hand, please, sir.

 (LEROY ELLIS DAVIS WAS SWORN BY THE CHAIRMAN.)

THE CHAIRMAN:  Have you had a chance to review your Personal Data Questionnaire, and do you wish to update or make any changes to it?

MR. DAVIS:  I have reviewed it, and I do not wish to make any changes.

CHAIRMAN:  Do you object to our making that a part of your testimony today as if you had fully stated all of those matters here and on the record her today?

MR. DAVIS:  No, I don't.

CHAIRMAN:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:  Circuit Court, At-Large Seat # 7

NAME:

Mr. Leroy Ellis "Lee" Davis

HOME:

604 Valleywood Court, Columbia, SC 29212

BUSINESS:

1303 Main Street Suite, 304 Newberry, SC 29108

TELEPHONE NUMBER:
(home):  (803) 749-2508





(office):  (803) 276-8824

2.
Date and Place of Birth:  June 17, 1965, at 

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on September 3, 1994, to Tracie Lee Davis.


Never divorced.


Children:
Ross Ellis Davis, age 10;




Tyler Lee Davis, age 15mos.

6.
Have you served in the military?  


I served on active duty in the U.S. Army from July 13, 1983 thru July 14, 1987.  I received an honorable discharge as a Sergeant.  I was called back to Operation Desert Storm and served from December 1990 thru April 1991.  I was discharged honorably as a Sergeant.  I am currently a reservist with the rank of Captain.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


a)
Northern Virginia Community College:  Spring 1984 thru Fall 1984 No degree received.  Transferred to the University of Maryland.


b)
University of Maryland:  Fall 1984 thru Fall 1987. Received B.S. degree in Criminology.


c)
University of South Carolina:  Fall 1987 thru Fall 1990. Received Juris Doctorate.


d)
Winthrop University Executive MBA Program: Fall 1997.  Left due to work obligations.


e)
Webster University MBA Program:  Spring 1999 thru Fall 2000.  Received Master of Business Administration degree.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


I was admitted to practice law in South Carolina in November 1991.  This is the only state bar exam I have taken.  I took South Carolina's bar once.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


I attended the University of Maryland while on active duty in the U.S. Army.  I completed my undergraduate degree in four years while attending school at night and on weekends.  There was very little opportunity to attend activities outside of routine military operations.  In law school I was a member of a few organizations to include Black Law Student's Association; International Law Society and Phi Delta Phi legal fraternity.  I also worked part-time at the law library during my second and third years at law school.  These organizations along with studying kept me occupied.  

10.
Briefly describe your continuing legal or judicial education during the past five years.  I have attended the annual South Carolina Public Defender's Conference four out of the past five years.  During calendar year 2000, I attended the Solicitor's Conference for CLE credit.  I have also attended numerous military training sessions wherein I obtained CLE credit over the past five years.  

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


I have taught business law courses at Limestone College.  This was an undergraduate course in general business law principles. I taught these courses for two semesters at the aforementioned college. 

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court (November 1991)  I was admitted to U.S. District Court for the District of South Carolina on April 1, 1992.  I was also admitted to practice before the United States Army Court of Military Review on June 24, 1994.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.



I worked for the Law Offices of William L. Pyatt starting in 1989.  After graduating from law school, I continued to work for William L. Pyatt as an associate in his office.  I worked mainly in the areas of personal injury; employment law; family law; criminal defense and bankruptcy law.  I worked in these areas from 1991 until 1996 when the firm of Pyatt & Davis, LLC was formed.  I continued to work in the areas mentioned above as well as performed duties as an assistant public defender for the county of Newberry from January 1992 thru December 1999.


In December 1999, I left the Newberry public defender's office to take a job with the Eighth Circuit Solicitor's Office.  I entered solo practice and concentrated mainly in the areas of employment and bankruptcy law along the prosecution of cases in Newberry for the Eighth Circuit Solicitor's Office. 


I have practiced criminal law essentially the entire time that I have been engaged in the practice of law.  I have had countless jury trials as a public defender and as a private criminal law practitioner.  I have second chaired one death penalty case as an assistant public defender: State v. Stanley Troy Smith.  Mr. Smith was charged with capitol murder for the robbing and killing of his live in girlfriend.  The issue in the case was whether robbery had actually occurred. I f not, then the aggravating circumstance required for capital case would have been removed.  Prior to trial co-counsel and I were able to negotiate a plea to allow our client to avoid the death penalty.  Although Mr. Smith got a lengthy prison sentence, he was pleased that the death penalty was removed from the table.  Further, In the case of State v. Tonya Alexander, the defendant, a twenty three year old mother of two, was charged with murder for allegedly killing her husband's ex-father in-law, with whom she was romantically involved.  Mrs. Alexander was alleging battered women's syndrome as a defense.  Although Mrs. Alexander never took the witness stand, I was able to put on a battered woman defense through other witnesses in an attempt to show that a woman could be battered even though she was not necessarily being battered at the time of the perpetrator's death.  This of course, was a little difficult since the facts were that the victim was shot four times point blank with a .22 caliber riffle while he was asleep.  Mrs. Alexander was convicted of murder and received a thirty-year sentence.



In civil practice, I practiced mainly personal injury to include worker's compensation.  Although approximately ninety percent of my automobile accident cases settled and did not require a civil trial, I feel comfortable in this area as well because I would have to prepare the case as if it were going to trial.  However, I would have to brush up on the procedural aspects of civil trials.  I have also handled a number of worker's compensation matters that required hearings, which necessitated the preparation of briefs prior to hearings.  Finally, I have participated in employment cases that typically take a number of years to actually come to trial if not settled before hand.  These cases are usually settled at the lower levels either through the employer's internal grievance process or at the administrative hearing level.  I also handle routine chapter 7 and 13 bankruptcy matters.  These cases typically straight forward and do not require much litigation. 

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  I'm not sure what my current rating is. Although I am fairly certain that I'm still listed.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Very infrequent as it relates to traditional civil matters. Perhaps three or four  cases within the past five years. However, with regards bankruptcy matters, I appear quite frequently.  


(b)
state:

Quite frequently.  Eighty percent of my work involves trial work either criminal or to a lesser degree civil trial practice. 

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

20%


(b)
criminal:
60%


(c)
domestic:
10%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

60%( mainly criminal in nature)


(b)
non-jury:
40%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Most of my trial experience has been as sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Edward Epps v. Clarendon County, this case involved a wrongful termination wherein an employee was terminated for his alleged political affiliation.  This case is significant because it challenged the status quo regarding a public employee's right to affiliate with others while off duty.  This case was handled by me as a law student and later as a lawyer.  My name will not be listed on the pleadings because of my status as a law student at the time of the filing of the pleadings. The case was ultimately settled after several years of work.


(b)
State v. Tonya Alexander.  I defended this murder case which involves the use of the Battered Woman's Syndrome Defense when at the time of the killing the alleged batterer was asleep.  This was defense was allowed without the defendant taking the witness stand and testimony of the abuse was introduced through other witnesses.  The defendant was ultimately convicted of murder, but the case made for interesting legal maneuvering. 


(c)
State v. Michael Dycus.  I defended this criminal case which involved the issue of DNA testing in a Criminal Sexual Conduct With a Minor.  Dycus was charged with having intercourse with a minor after having placed an unknown substance in her drink which rendered her incapable of determining who was performing a sex act upon her.  The DNA analysis, as best I can recall, determined that one out of every 9 white males with Dycus' DNA makeup could have been the perpetrator.  There was no other suspect.  Dycus was found not guilty.


(d)
State v. James Lee Spoon.  I defended this criminal case which involved the issue of a "show up."  The defendant was charged with Criminal Sexual Conduct in the First Degree and Burglary Second Degree.  The perpetrator of this crime wore a ski mask and was not identified at the scene with the exception of voice identification. Investigators eventually called Spoon in for an interview, prior to his representation by counsel, and audio recorded the interview.  Investigators subsequently brought the victim in and had her listen to the recorded voice of the defendant.  She immediately identified his voice as being the person that assaulted her.  During trial, I moved to suppress this tape-recording and her in court identification of Mr. Spoon.  These motions were granted.  Spoon was acquitted on all charges.


(e)
State v. Tony Murphy.  I prosecuted this case wherein the Defendant was charged with Criminal Sexual Conduct with a Minor and Lewd Act Upon a Minor.  There was not DNA in this case nor was there independent eye witness who actually saw the assault.  The victim was Murphy's step daughter.  The legal issue was whether there needs to be corroborating evidence in a rape case.  The answer is clearly no.  Murphy was convicted of Lewd Act Upon a Minor and sentenced to fifteen years in the Department of Corrections.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  I have never handled a civil appeal except magistrate's court civil appeals in which case briefs were not filed.

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  I have only filed the notice of intent to appeal in criminal cases.  Typically, Appellate Defense would take over these appeals once filed by my office.  I have never argued an appeal with the exception of criminal appeal from magistrate's court to circuit court.  I handle all appeals on the magistrate's level in Newberry County, but typically briefs are not required.

22.
Have you ever held judicial office?  I have never held judicial office.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Not applicable.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  Yes, I operate, along with my wife a retail dollar store.  The store recently opened in February of 2001. This is a small operation that I sometimes operate on weekends.  Generally, someone runs this business for me.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Same answer as in question 27.  I own a very small retail store. 

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No, not to my knowledge.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  I was named in a lawsuit when a title search company sued in magistrate's court in for a fee that a client owed.  After the action was filed, the bill of less than $200.00 was paid and the matter was settled.  I was sued in a family court action but the matter was also promptly resolved.

36.
Are you now or have you ever been employed as a "lobbyist," as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a "lobbyist's principal," as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist's principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that "[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that "[n]o person may use government personnel, equipment, materials, or an office building in an election campaign."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Newberry Bar Association (Current President, elected February 12, 2001);


(b)
American Bar Association;


(c)
South Carolina Bar.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Veterans of Foreign War Organization;


(b)
Respite House, (Non profit Adult Day Care) Former Board Member;


(c)
Board Member, Newberry Communities in Schools (Not for Profit Teen After School Program).

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

48.
Personal References:


(a)
Fort Jackson Federal Credit Union  Attn:  Maria Adams



710 Dutch Plaza Blvd., Columbia, SC 29210
(803) 798-8740


(b)
Kelvin Washington, Williamsburg County Sheriff's Office



P.O. Box 179, Kingstree, SC 29556

(803) 355-6381


(c)
Lewis J. Swindler, Jr., City of Newberry



1507 Nance Street, Newberry, SC 29108
(803) 321-1010


(d)
James Lee Foster, Newberry Sheriff's Office



3239 Louis Rich Road, Newberry, SC 29108
(803) 321-2211 


(e)
Jerry W. Peace, Esquire



3811 Forest Creek Way, Martinez, GA 30907
(706) 650-3187 or (864) 942-8823

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of previous screenings; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  I would ask you if you have any brief opening statement you would like to make at this time.  It's purely optional, up to you.  Other than that, I will turn you over to counsel, Mr. John Hazzard, who has a few questions for you.

MR. DAVIS:  I have no statement.

CHAIRMAN:  All right.  Thank you, sir.  Please answer any questions Mr. Hazzard has.

MR. HAZZARD:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Mr. Davis has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all Commission Members earlier and is included in your notebooks.  I have no concerns with the statement; and with the Commission's approval, I would ask that those questions be waived in this public hearing today, and I would also ask that the statement be entered into the public record at this time, Mr. Chairman.

CHAIRMAN:  Is there any objection?  If not, it will be done so at this point.

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge

Name:


Leroy Ellis Davis

Home Address:

604 Valleywood Court Columbia, SC 29212

Business Address:
1303 Main St. Suite 304 Newberry, SC 29108

Home Telephone:
(803) 749-2508

Work Telephone:
(803) 276-8824 or (803) 779-8930

E-Mail Address:
Sivad2d@aol.com

1.
Why do you want to serve as a Circuit Court Judge?  I have practiced law for almost ten years, mainly conducting trial work.  I am very comfortable in the courtroom and feel I can contribute to the judicial system with the acquired knowledge and skills obtained over the years.  

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communication is almost always inappropriate.  However, there are a few circumstances where communication between a judge and a litigant may be appropriate.  For instance, a judge may be required to speak with the Solicitor without Defense counsel being present on an administrative matter in an effort to coordinate the smooth operation of General Sessions Court.  Another example is when defense counsel may want to approach a judge with regard to obtaining certain orders signed that could assist in the defense of his client without first consulting opposing counsel in an effort to minimize the potential for disclosure of certain defenses available to his client.

6.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  I believe recusal is appropriate when there is an immediate past association that can be interpreted as having the potential to impact a judge's decision.  However, after a significant period of time has elapsed with respect to that association, I believe routine appearances are appropriate.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion? Yes, I would grant the motion.  Anytime there is an appearance of bias which could lead to the appearance of impropriety, a motion should be granted in an effort to protect the integrity of the legal system.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would simply recuse myself from any matters involving my spouse or close relative.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality? In most cases, I would attempt to avoid acceptance of any gifts or social hospitality to avoid any potential appearance of impropriety.  However, if I did accept a gift or social hospitality, it would be consistent with the current ethics laws. 

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge? I would report the misconduct to the appropriate authorities if I were sure the misconduct has occurred.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re-evaluated? No.

12.
Do you have any business activities with which you would envision remaining involved if elected to the bench? Yes, My wife and I own a small retail store.  I would want to stay involved at some level in the operation of this business.

13.
How would you handle the drafting of orders?  For Pros Se litigants I would prepare any orders on an as needed basis.  However, for matters involving attorneys, I would likely have litigants to prepare drafts orders for my perusal.

14.
What methods would you use to ensure that you and your staff meet deadlines? I would implement a calendar system wherein everything with a suspense would be placed on this calendar and which would be reviewed on a daily basis. In addition, I would implement a "call up" system, which allows my staff to check on any ongoing cases periodically to determine if deadlines approaching and/or have been met.

15.
What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?  I believe that judges should not engage in judicial activism.  Further, judges should not engage in setting or promoting public policy. This should be a function of the legislature.  However, I believe judges should rely on existing public policy on occasion when rendering opinions. 

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system? I plan to participate in existing activities geared towards improving the legal system.  I believe the more the public is aware of what the legal system is about, the better chance we have to improving the system. Therefore, I would be inclined to participate in activities that are centered around increasing public awareness of what we do.

17.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this? No, I believe that there must always be a balance in everything we so. The pressure of serving as a judge should not be allowed to dictate one's life.  There should always be a balance between work, pleasure and rest. I have always tried to maintain this balance, and I don't foresee any reason to change at this stage in life. 

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.


a.
Repeat offenders:  Typically statutory law will provide guidance in terms of dealing with repeat offenders in certain categories. (i.e. drug offenses; shoplifting and etc.). In these cases, I would follow the statutory guidelines.  However, when there is no guidance, I would look at the issue on a case-by-case basis and try to be consistent in sentencing.


b.
Juveniles (that have been waived to the circuit court):  A "waiver" obviously means there has been a serious offense committed.  There should be an assessment as to rehabilitative potential.  Then sentencing should be done in accordance with the relevant statute taking into consideration the facts and circumstances of the case.


c.
White collar criminals:  Sentence consistent with the statutory guidelines.


d.
Defendants with a socially and/or economically disadvantaged background:  Sentence in accordance with the statutory guidelines taking into account the nature of the office.


e.
Elderly defendants or those with some infirmity:  Sentence in accordance with statutory guidelines taking into account the individuals health and the nature of the crime committed.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No

22.
Have you attended all mandatory continuing legal education courses?  Yes

23.
What do you feel is the appropriate demeanor for a judge? A judge should always be humble, courteous and respectful towards fellow citizens including criminal defendants. 

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  These rules apply at all times.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys? The expression of anger is inappropriate when dealing with litigants or criminal defendants.  

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None

27.
Have you sought or received the pledge of any legislator prior to this date?  No

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No

30.
Have you contacted any members of the Judicial Merit Selection Commission? No

31.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted? Yes

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Leroy Ellis Davis

Sworn to before me this 17th day of July, 2001.

Notary Public for South Carolina

My commission expires:03/93/2004

MR. HAZZARD:  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  One final procedural matter, Mr. Chairman, I would note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, it indicates that Mr. Davis meets the constitutional requirements for the this position regarding age, residence and years of practice.

EXAMINATION BY MR. HAZZARD:

Q.
Mr. Davis, why would you want to serve as a Circuit Court judge?

A.
Well, I have been practicing in the courts for almost ten years now, as a public defender and a prosecutor now, and I love the courtroom.  So I would like to continue that in a different capacity.

Q.
Yes, sir.  Regarding your professional and legal experience as it relates to your candidacy, can you explain to the Commission how you feel your experience thus far will help you be an effective Circuit Court Judge?

A.
Sure.  As I've stated, I have practiced law as a public defender, and I have also had a civil practice at the same time.  And I have done that -- I did that for about eight years.  And for the past two years, I have been a prosecutor.  Throughout the last nine or ten years or so, I have served in the reserves as a JAG officer and I've prosecuted a number of drug cases there.  So I think I have got the trial experience, and I think I have got fairly decent judicial temperament to accommodate that.

Q.
Thank you.  Mr. Davis, in your ethics statement, you provided that if you were elected Circuit Court Judge, you would like to continue the operation of a retail store that I believe you and your wife own currently.  Can you explain to the Commission how you would handle the duties of Circuit Court Judge and any level of involvement that you'd have with the continued operation of that store?

A.
Yes, sir.  It's a mom-and-pop small store.  My wife mainly runs it.  I assist, in terms of ordering and so on and so forth.  I would like to continue somewhat to assist her in running the store.  And my involvement is somewhat limited at this point.  I suspect that it would continue to be limited involvement.

MR. HAZZARD:  Thank you, Mr. Davis. Mr. Chairman, I would note for the record that bench and bar survey that the Commission received regarding Mr. Davis is favorable.  Any issues that could have been raised therein or during the investigation of Mr. Davis have been addressed in staff's questioning of Mr. Davis today.  I would also note for the record that the Midlands Citizens Committee reported that Mr. Davis was a qualified and highly regarded candidate, and the Committee positively approves of his candidacy for the Circuit Court bench.  Mr. Chairman, without objection, I would ask that the Citizens Committee report concerning Mr. Davis be entered into the record.

CHAIRMAN:  Any objection?  There being none, we will do so at this point.

The Midlands Citizens Advisory Committee reported:  “The Midlands Advisory Committee finds Mr. Leroy Ellis Davis to be a qualified and highly regarded candidate.  The committee positively approves of his candidacy for the circuit court bench.”

MR. HAZZARD:  Mr. Chairman, I have no further questions at this time.

CHAIRMAN:  Does any member of the Commission have a question?

SENATOR RITCHIE:  Mr. Chairman?

CHAIRMAN:  Yes, sir.

SENATOR RITCHIE:  Mr. Davis, a little bit more about the store.  Is the name of the store a family name?  Is it the Davis Dollar Store?

MR. DAVIS:  Yes.  It's called Dollar Plus.  It's a dollar store, and it's just one location.

SENATOR RITCHIE:  It's not the Davis Dollar Store?

MR. DAVIS:  No, sir.

SENATOR RITCHIE:  It's just the Dollar Store?

MR. DAVIS:  It's called Dollar Plus.

SENATOR RITCHIE:  Are the assets in both yours and your wife's names?

MR. DAVIS:  Yes, sir, for the most part.  Mainly mine.

SENATOR RITCHIE:  Thank you.

CHAIRMAN:  Any other questions?  If not, that concludes this stage of the hearings. Let me just go over a couple of housekeeping things with you, Mr. Davis.  One is that we continue to keep the record open until such time as we take a final vote on qualifications.  That's not to indicate there is anything outstanding.  It's just a matter of procedure. Secondly, you may not, of course, seek commitments until 48 hours after the informal report. When the formal report is issued, staff will advise you of that so that you will note those times.  With that, that concludes this stage of the hearing.  We thank you for coming.  Have a nice day, sir.

MR. DAVIS:  Thank you, sir.

CHAIRMAN:  Before we move on, let's go off the record.

(Off-the-record discussion.)

CHAIRMAN:  Good morning.

MR. MULLINAX:  Good morning.

CHAIRMAN:  Glad to have you back with us.

MR. MULLINAX:  Thank you very much.

CHAIRMAN:  We have before us Mr. Michael F. Mullinax, who is offering for Circuit Court At-Large Seat Number 7.  If you would be so kind as to raise your right hand, please, sir.

(MICHAEL F. MULLINAX WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN:  Do you want to update or make any changes at this time to your Personal Data Questionnaire?

MR. MULLINAX:  No, sir.

CHAIRMAN:  Do you have any objection to our making that a part of your record and sworn testimony as if you had fully stated all of those matters here and on the record today?

MR. MULLINAX:  Absolutely.

CHAIRMAN:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat: Circuit Court At-Large Seat 7

NAME:

Mr. Michael F. Mullinax

HOME:

4104 Weatherstone Way, Anderson, SC 29621

BUSINESS:

509 N. McDuffie Street, PO Box 2665, Anderson, SC 29622

TELEPHONE:

(home): 864-226-6476

(office): 864-261-6242

2.
Date and Place of Birth:  May 30, 1945, at Charlotte, N.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Widowed; Never divorced.

Children:
Lee Ashley Mullinax, MD, age 26




Surgical Resident at MCG, Augusta, GA.;




Carter Ann Mullinax, age 23




Administrative Asst, Prosecution Commission.

6.
Have you served in the military?

United States Army, Medical Service Corps, Lieutenant Colonel

USAR (Retired, 24 Years Service), Honorable.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

The Citadel, 1963-1967, BS Degree;

Clemson University, 1968, Post-Graduate studies while waiting to enter active duty;

University of South Carolina Law School, 1970-1973, JD Degree.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, 1973

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

The Citadel

Protestant Chapel Choir-1963; Band Company 1963-67; Cadet Corporal 1965; Supply Sgt 1966; Platoon Leader 1967; Junior Sword Drill Platoon 1966; Ring and Invitations Committee 1963-1967; Standing Hop Committee 1963-1967.


University of South Carolina Law School

Law Review Editorial Board 1970-1972.

10.
Briefly describe your continuing legal or judicial education during the past five years.

(a)
Workers Comp seminar - March, 2001; 6.0 hours

(b)
Masters of Workers Compensation - April 28, 2000; 6.0 hours;

(c)
Tort Law Update, 2000 - 6.0 hours;

(d)
2000 Auto Torts Seminar - 12/2000; 10 hours;

(e)
Auto Insurance Seminar - 10/27/00; 6.0 hours;

(f)
Workers Compensation seminar - 4/23/99; 6.0 hours;

(g)
Workers Compensation seminar - 4/24/98; 6.0 hours;

(h)
Seeing The Jury Trial - 4/17/98; 5.75 hours;

(i)
Current Issues in South Carolina Elder Law - 7/30/98; 6.0 hours;

(j)
Tax Seminar - 3/27/98; 1.50 hours;

(k)
1998 Auto Torts Seminar - 12/4/98; 10 hours;

(l)
Civil Trial Techniques - 1997; 6.0 hours;

(m)
The Top Ten Cases - 1997; 6.0 hours;

(n)
Medical Malpractice - 1996; 6.0 hours.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

Gave presentation in approximately 1990 to nurse professionals on malpractice in Asheville, North Carolina. 

12.
List all published books and articles you have written and give citations and the dates of publication for each.  Not applicable.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


Supreme Court State of South Carolina, November 3, 1973;

United State District Court for South Carolina, September 12, 1974;

Fourth Circuit Court of Appeals, October 15, 1974.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

Watkins, Vandiver, Kirven, Gable, and Gray, Anderson, S.C. 1973-1977;

Long, Thomasina & Mullinax, Anderson, SC 1977-1989;

Dunaway, Mullinax & Standeffer, Anderson, SC 1989-1990;

Mullinax Law Firm, PA, Anderson, SC 1990-Present.



My practice since the beginning has been a general civil practice.  I have been an active trial lawyer in the Court of Common Pleas, Family Court, and Probate Court. In addition, I have closed numerous Real Estate Loans and have handled Commercial Closings.  I have formed corporations and partnerships and simple wills.  My practice includes appearing before the Master in Equity, Administrative Law Judges, and the Workers Compensation Commission.  During the course of my Practice, I have represented Defendants in the Court of General Sessions and served as one of the two trial attorneys in a Death Penalty Case.

Criminal Matters



I have chosen not to focus my private practice in criminal matters.  In the past five years, I have represented Defendants in simple assault, simple possession of drugs, DUI, open container and other similar matters.  Prior to that time as previously alluded to, I did serve as one of two trial attorneys representing a Defendant in a death penalty case; State v. Lou Ann Upchurch et al., and served as private prosecutor in a manslaughter case for a family who chose to have me represent them in lieu of the Solicitor.  That took place approximately fifteen years ago.


While I have not chosen to practice in the area of criminal law, I have kept up with the advance in criminal law and penalties, through service on the Public Defender Board and the trial of a case, whether it be civil or criminal, is still a trial to a jury.  I am familiar with the laws and the requirements where they differ in criminal procedure from civil procedure.

Civil Matters



My practice has primarily been as a representative of Plaintiffs in civil cases and during the past five years, I have handled cases including personal injury (automobile accidents); workers compensation, including total disability and permanent partial disability cases; social security disability cases; trespass actions; Probate disputes involving testacy or intestacy; a major lawsuit involving will or no will where the original will was lost and a copy was attempted to be proved; I have represented land owners in condemnation actions by governmental entities and inverse condemnation actions.  I primarily represent Plaintiffs, however I represent certain corporations in which I have participated in large scale commercial closings and mergers; employment discrimination cases in Federal Court including Title VII discrimination against the EEOC.


I believe my expertise in civil matters in unparalleled in the legal profession as I have actively participated in all areas of trial practice and general civil practice including wills and simple trusts, real estate closings, both residential and commercial; formations of corporations and partnerships; advising homeowners associations and of course, my prior experience representing Anderson County for five years stands me in good stead as far as municipal and governmental law.

15.
What is your rating in Martindale-Hubbell?  BV.  Since I am a sole practitioner and have had excellent walk-in clientele over the past years, I have seen no need to subscribe to Martindale-Hubbell. 

16.
What was the frequency of your court appearances during the last five years?

(a)
Federal:
One (1) case

(b)
State:

Seventy-five (75) cases per year

I have appeared in either Civil, Family or Probate Court several times each week during the past five years. 

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

75%

(b)
criminal:
5%

(c)
domestic:
20%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:

20% Most cases are settled before trial.

(b)
non-jury:
10%

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Chief Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Michael W. Ilcheson and Janet Ilcheson v. South Carolina Department of Transportation, County of Anderson and Anderson School District 1 (Case No.: 98-CP-04-0074 - Court of Common Pleas, Anderson County).  This case was tried before a jury in Anderson County resulting in a jury verdict in favor of the Plaintiffs in the amount of $43,000.00.  I represented the Plaintiff in this inverse condemnation action in which the S.C.D.O.T. had taken all of the water run-off from the Wren High School area and channeled it into a 30-inch diameter pipe so that it ran across the residential lot of the Plaintiffs.  S.C.D.O.T. contended that a drainage easement which only appeared on a plat gave them the right to drain water from the surrounding non-contiguous area onto Plaintiff's property.  The actions of the S.C.D.O.T. resulted in a raging torrent of water every time in rained, creating a dangerous condition on the rear of Plaintiff's lot.

The case is significant in that the Judge and jury found that the mere presence of an easement on a plat does not give the State the authority to take property without paying just compensation where there is no evidence of public dedication.  After the jury verdict, the matter was not appealed.


(b)
Clark v. Ross 284 S.C. 543, 328 S.E.2d 91 (S.C. App. 1985).  This case involved the wrongful death of a six-year old child, who died of Rocky Mountain Spotted Fever, and was a malpractice action brought against the general practitioner and pediatrician for their failure to diagnose and treat the child for the disease, causing her death.  The case was tried twice when the first case resulted in a mis-trial.  In the second trial the Anderson County jury awarded $175,000.00 in actual damages for the death of the six-year old child.  This was the first case tried to a jury verdict for medical malpractice successfully in this County at the time it was rendered.  The case was appealed and we were successful in defending the jury's verdict.  The case additionally was significant in that the court upheld the right to introduce evidence regarding the statistical evidence of survival had treatment been initiated at an earlier time from the expert testimony presented at trial.


(c)
Yeargin v. Wicker 295 S.C. 521, 369 S.E.2d 844 (1988).  I represented the Defendant, Anderson County in this case, which was brought after I drafted an ordinance which created a special tax district in the entire unincorporated area of Anderson County and imposed a three mill/tax in order to provide sewer service to the unincorporated areas of the County.  



Suit was brought by Mr. Yeargin alleging that the ordinance was unconstitutional and I was successful in achieving a verdict before the trial judge and in upholding the trial court's Order on appeal and also appealing that portion of the Order which sought to restrict the imposition of the tax. This case is significant in that it was one of the first cases in the state to use the provision of S.C. Code Ann. § 4-9-30(5) which allowed counties to create a special tax district in an entire unincorporated area to provide services.  As a result of this decision, counties were freed to utilize this code provision to provide services throughout their counties even though it may take years for all of the unincorporated area to benefit.


The case is additionally significant because the trial court had held that individuals living in the unincorporated area who already had service did not have to pay the tax.  The Supreme Court struck down the trial court's ruling upon my appeal of this issue, which made the ordinance truly workable.  


(d)
Matter of Hall 318 S.C. 188, 456 S.E.2d 439 (1995).  This was a Probate matter where I represented the heirs who opposed the life tenants? disclaimer of an interest in certain property. The matter was tried non-jury and resulted in the Court's upholding my position that the life tenant's acceptance of interest in an estate invalidated a subsequent attempt to disclaim the life estate and the remainder interest in the property would be characterized as contingent remainders and not vested remainders.


The matter is significant in that it dealt with an interpretation of the disclaimer statute in South Carolina as well as the provisions of the internal revenue code as they pertain to disclaimers, and in addition, dealt with future interests as to whether or not certain interest to be possessed by grandchildren were contingent or vested.


(e)
Grace T. Gunnels, et al. v. Rebecca W. Tiller, Court of Common Pleas, County of Abbeville, Case No.: 97-CP-01-249.  I represented the Plaintiffs in this matter which involved the construction of a deed from the Master In Equity which in January of 1983 had conveyed a 185 acre tract in Abbeville County to three individuals; Monroe Tiller, Ozzie Tiller, and Gary Gunnels.  There was no percentage ownership set out in the Master's deed, although my client's predecessor, Monroe Tiller had contributed 53% of the consideration for the property.  Ozzie Tiller contributed 33% and Gary Gunnels contributed 14% but the deed did not reflect any percentages.  Ozzie Tiller bought Gary Gunnels' interest which again was a deed which did not recite anything other than "all my right, title and interest".  Ozzie died and his widow claimed that she owned 2/3 of the property.  This case was tried before a jury in Abbeville County which brought back a verdict in favor of the Plaintiff upholding every position that we advocated in the matter.  The matter is significant in that there is a presumption that where two or more persons take as tenants in common, under an instrument which is silent in regard to their shares, the presumption is that the shares are equal.  However, this position is rebuttable and by the evidence that we were able to present where we had to overcome Dead Man's Statute, hearsay and other evidentiary issues, allowed us to convince the jury of the respective percentage ownership.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. 

(a)
Matter of Will of Hall, 318 S.C. 188, 456 S.E.2d, 439 (S.C. App., March 27, 1995) (No. 2324)

(b)
Ex parte Yeargin, 295 S.C. 521, 369 S.E.2d 844 (S.C., Jun 27, 1988) (No. 22883)

(c)
Glenn v. School Dist. No. Five of Anderson County, 294 S.C. 530, 366 S.E.2d 47 (S.C. App. Feb. 29, 1988) (No. 1102)

(d)
Gibson v. Belcher, 287 S.C. 315, 338 S.E.2d 330 (S.C. Dec. 17, 1985) (No. 22430)

(e)
Clark v. Ross, 284 S.C. 543, 328 S.E.2d 91 (S.C. App. March 6, 1985) (No. 0406)

22.
Have you ever held judicial office?  Not applicable.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  Not applicable.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


Anderson County Attorney-1985-1989 appointed by County Council;


South Carolina State Senate-Anderson County-1989-1992 elected.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable 

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  Anderson County Senate election  - Was Defeated in Primary election.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


United States Army-Company Commander- Republic of Viet Nam and continental US-1968-1970;


United States Army Reserves Medical Service Corps 1970-1994- Served as Executive Officer of the US Hospital at Fort Jackson as well as numerous other positions within the Hospital- was called to active duty during Desert Storm for a 3 month Period.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


Mullinax Law Firm, PA  - sole stockholder and Attorney

29.
A complete, current financial net worth statement was furnished to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist's principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist's principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that "[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that "[n]o person may use government personnel, equipment, materials, or an office building in an election campaign."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  $57.80 - Stamps on letters to members of the General Assembly announcing my intent to be a candidate for judicial office.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a) 
American Bar Association, 1973-Present;


(b) 
American Trial Lawyers Association, 1977-Present;


(c)
South Carolina Bar Association, 1973-Present;


(d) 
South Carolina Trial Lawyers Association; Board of Directors, 1997-2000.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a) 
Salvation Army Board of Directors;


(b) 
Greater Anderson Rotary Club;


(c) 
Mason and Shriner.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References.


(a)
Phillip C. Cahaly, Carolina First Bank



226 Eastview Drive, Pendleton, S.C.

864-260-6251


(b)
Gerald R. Terry



1205-A Ella Street, Anderson S.C.

864-226-6111


(b)
V. Laniel Chapman



117 W Benson Street, Anderson S.C.

864-225-1411


(c)
Cary C. Doyle



812 W Whitner Street, Anderson S.C.

864-224-7111


(d)
Tom W. Dunaway, III



PO Box 1965 Anderson S.C.


864-224-1144

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of previous screenings; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify. I would ask you if you have any brief opening statement you would like to make at this time to the Commission.  That is purely optional.  If you don't, I will turn you over to Ms. Sharon Gunter, who has a few questions for you.

MR. MULLINAX:  Thank you very much.

MS. GUNTER:  Mr. Mullinax has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  The statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement; and with Commission's approval, I would ask that those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:  Is there any objection to the waiver and to it being put into the record?  There being none, it will be done.

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge

Name:


Michael F. Mullinax

Address: 

4104 Weatherstone Way, Anderson, SC 29622

Home Telephone: 
864-226-6476

Work Telephone: 
864-261-6242

E-Mail Address: mikemullinax@charter.net

1.
Why do you want to serve as a Circuit Court Judge?  I was raised to respect people and property and to recognize the difference between right and wrong.  My parents also taught me to use my common sense. The training I received from my parents, my education at The Citadel and my military service has allowed me varied life experiences. My wife and my children and my Church have also taught me much about life and all of its meanings.  My law school education and the active trial practice for more than 27 years have allowed me to meet and serve the interests of many clients through the years.  This background provides me with the legal ability, common sense, compassion, and humility to be able to serve as a judge who will be called upon to make many decisions every day which will affect the lives and well being of the citizens of this state.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Our system of justice is an adversary system and as such does not provide for ex parte communications except as may be provided by statutory enactments of the legislature or by Supreme Court Rule.  For instance, a Temporary Restraining Order provides for an initial affidavit and order to be signed by a trial judge and then a hearing within 10 days.  However, unless provided for by law, such communications are not proper.

6.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  Recusal must always be an option in any situation where a previous relationship or life experience would prevent you from being fair and impartial as to any issue or to any litigant. For our system of justice to work so that the citizens of the state respect it and its decisions, absolute fairness and a perception of fairness must exist; therefore, judges have always to be concerned with not only being fair in their decisions but that the public perceptions of their actions are that there is no bias or prejudice at work. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  The easy answer is that the system is more important than any single judge sitting on any particular case and the motion should be granted; however, I don?t believe this question can be answered in the abstract without knowing the facts, issues and the litigants. You must always balance the interests of the Court system, the litigants themselves and the effect of a recusal, i.e., what hardships a continuance creates to all who are involved; what is the basis of the motion; what is the substance of the objection. In my opinion, you should always defer to the litigants if possible because this is their only day in court and neither side should have an initial concern that their trial judge favors one or the other.    

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  This situation to me would dictate recusal because the appearance of impropriety would be too strong to the litigant before you. 

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


Once you accept and take the oath, you have an obligation to maintain absolute impartiality.  Gifts are not acceptable under any circumstances and your social circle of friends who might appear in court before you would require your recusal.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Your actions are going to be dictated by the circumstances of the misconduct. Some actions can be handled privately and some require public reporting.  The law nor human nature is capable of being reduced to a computer program with a pre-ordained result. 

11.
Are you affiliated with any political parties, boards or commissions that, if you were elected, would need to be re-evaluated?  I currently serve on the Public Defender Board of Directors and the Salvation Army Board of Directors.  I would resign my seat on the Public Defender Board and would need to evaluate my other position. 

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders?  Again, this will depend on the issue before the Court.  I believe certain trials require trial briefs to be submitted by both sides and then the judge has the benefit of both arguments in writing.  In some situations, Proposed Orders from each side may be preferable.  However, the ultimate order drafting and composition is my responsibility with assistance from my law clerk. 

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?  Numerous computer programs and tickler files exist. My law practice has often dictated that I work 6 and 7 days a week and I would envision that a trial judge would often be required to do the same. 

15.
What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?  I believe that the law must in many areas such as probate and real property be stable and static.  I also believe that our state and federal constitutions must be construed strictly and not in the context of creating new rights and causes of action. However, once our legislature enacts legislation, it is the duty of the courts to apply those laws to effect the purpose of the enactment.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  I believe judges should take a more active role in speaking to civic organizations and schools, from elementary to high school.  Our Trial system can use some innovations in the way we select our juries and in the presentation of evidence and the conduct of the trial.  Our Court is taking a lead in computerizing the system and I believe this to be the wave of the future.  Our continued emphasis on mediation, arbitration, and advisory juries in certain complex cases is also something I am interested in 

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  All professions by their nature force you to be away from your family more than you want to.  However, I have found over the years that when you are with your family be there totally and not just physically. Cell phones, e-mail, and web-tv allow us to interact now even though we may be separated by distance.  I call my mother and my children every day and will continue to do this whether I'm elected to a judgeship or not.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.


a.
Repeat offenders: You must be consistent and firm in the punishment given. Length of sentence is going to depend on the offense. Manner of service likewise will be dependent on the crime but there must be some retribution and possibility of rehabilitation before such individuals would receive any type of probation. 


b.
Juveniles (that have been waived to the circuit court): Age must be considered. However, if the juvenile has been waived to Circuit Court, then that decision has been made. The punishment meted out would depend on all of the numerous factors to be considered and options available. 


c.
White collar criminals: Punishment must fit the crime. The fact that it is white collar would have no bearing on my sentence.  The crime, age, education, type punishment available, benefit to society, an example to community and a myriad of other factors have to be brought into any sentence. 


d.
Defendants with a socially and/or economically disadvantaged background:


These are factors to be considered in all situations and I would want to see psychological workups and other data to determine what impact those factors should have, if any.


e.
Elderly defendants or those with some infirmity:


This question again cannot be answered in the abstract.  In some situations it would have impact on how you would structure the sentence, and in others it would not have any impact.  If adjectives were a proper criteria, then we wouldn't need judges with common sense and the ability to think, we would just plug in the data and spit out the sentence.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you attended all mandatory continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?


Humble, willing to listen to all arguments, consistent in rulings and unafraid to render a decision.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  I am not able to function 7 days a week, 24 hours a day.  When I am tired and unable to adhere to the rules expressed in 23, then court would adjourn.  As to my time off the bench, I certainly strive to these goals all my waking hours.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  Anger is not an acceptable emotion in court or otherwise.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  Stamps for letters.  Less than $100.00

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Michael F. Mullinax

Sworn to before me this 12th day of July, 2001.

Notary Public for S.C.


My Commission Expires:  7-28-09

MS. GUNTER:  Mr. Chairman, I will also state that included in the notebooks for the Commission's review is a copy of the candidate's personal experiences statement.  Also, I'd note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire, which was introduced earlier into the record, Mr. Mullinax meets the constitutional requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MS. GUNTER:

Q.
Mr. Mullinax, why do you want to serve as a Circuit Court Judge?

A.
I have been a number of things during my lifetime:  A son, a student, Citadel graduate, military officer.  I served in what I think is the great deliberative body in the United States, the South Carolina State Senate.  I've been a lawyer for 23 years -- I'm sorry, 28 years.  I have been a member of a number of boards.  I've been on various civic organizations.  My children are making their way into the world.  I love practicing law.  I think I can make a real contribution to the people of this state.  The legal system and the manner in which we elect our judges, I think -- I've been in a number of states -- is the best in the world.  And if we do not promote those within the legal profession to various judgeships, whether it be Appellate or Circuit Court Judge, which I think is the firing line, and it is the firing line, we are missing an opportunity to promote within our state high regard for justice.  And the bottom line is, I think I will make a damn good judge.  I know the law.  I'm willing to enforce the law, and I'm willing to ensure lawyers who come into a courtroom do so for the reason that we have all should be in a courtroom, and that's to represent our clients.

Q.
Mr. Mullinax, please explain to the Commission how you feel your legal and professional experience would help you be an effective Circuit Court Judge.

A.
I have primarily -- well, I have represented governmental entities.  I was the Anderson County attorney.  I have represented people, mainly, and some corporations.  I have practiced very little criminal aw, by my own choice; although, I have been co-counsel in a death penalty case and prosecuted a few other cases through the years.  The administration of justice is very important to me.  I think my life experiences, my legal ability, and my temperament will allow me to do what needs to be done when you're on the bench. The administration of justice is more than just statistics.  It deals with people's lives.  It deals with the rest of people's lives.  And I think my background militarily, the fact that I grew up in a small town in South Carolina, the fact that I practiced law for 28 years in a middle-sized town in South Carolina and represented people in all aspects of the law will serve me well on the bench.

MS. GUNTER:  Thank you, Mr. Mullinax.  Mr. Chairman, I would note for the record that the majority of the bench and bar surveys received regarding Mr. Mullinax were favorable.  I would also note that the Upstate Citizens Committee reported that Mr. Mullinax was found to be a most competent lawyer.  His qualifications greatly exceed the expectations set forth in the evaluative criteria.  Without objection, I would ask that the Citizens Committee Report be entered into the record.

CHAIRMAN:  Is there objection?  There being none, so done.

The Upstate Citizens Advisory Committee found Mr. Mullinax to be “a most competent lawyer.  His qualifications greatly exceed the expectations set forth in the evaluative criteria.”

MS. GUNTER:  I have no further questions.

CHAIRMAN:  Do any members of the Commission have any questions at this time?  Senator from Aiken?

SENATOR MOORE:  Mr. Chairman, I don't believe I'm going to ask Senator Mullinax any questions because he might want to ask me some questions.  No, seriously --

MR. MULLINAX:  I don't think I get that privilege.

SENATOR MOORE:  Seriously, Senator Mullinax served with distinction in the Senate.  Obviously, he and his family in Anderson have been superb people.  His late wife was one of the model citizens.  Now he's got a daughter going through medical college in Augusta.  So it's a good relationship, knowledge of Mike Mullinax.  Attorneys that I know in Anderson have never spoken anything but high regard for him.  I appreciate that.

CHAIRMAN:  Anything further?  That concludes this stage of the proceedings.  Just a couple of housekeeping measures.  One is, the Commission reserves the right to keep the record open until such time as it takes a final vote on qualifications.  We have the option of finding people qualified, or we may not find them qualified.  If we find them qualified, they will have the opportunity, of course, to solicit commitments, but those commitments can only occur 48 hours after the release of the informal report when the permanent report becomes official.  We would, of course, in the event we find you qualified, have the staff give you those dates so that you would know that.  Other than that, that completes the hearing.

We thank you for coming.  Good to see you again.

MR. MULLINAX:  Thank you, Senator.

CHAIRMAN:  We will go off the record at this point.

(Off-the-record discussion.)

VICE CHAIRMAN:  We have before us today Mr. Robert E. Watson, who seeks a position as a Master-in-Equity for Berkeley County.  Good morning, Mr. Watson.

MR. WATSON:  Good morning.

VICE CHAIRMAN:  We appreciate you being here.  At this time, will you raise your right hand to be sworn?

(ROBERT E. WATSON WAS SWORN BY THE VICE CHAIRMAN.)

VICE CHAIRMAN:  Thank, you, sir.  Do you want to make any updates or changes to your Personal Data Questionnaire?

MR. WATSON:  No, sir, I don't think so.

VICE CHAIRMAN:  Do you object to our making that Personal Data Questionnaire part of the record of your sworn testimony?

MR. WATSON:  That will be fine.

VICE CHAIRMAN:  It will be placed in the record at this point.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat:  Master-in-Equity, Berkeley County

NAME:
Mr. Robert Edward Watson, Sr. 

HOME:
1736 Pinopolis Road, Moncks Corner, South Carolina 29461



(Post Office Box 490, Pinopolis, South Carolina 29469)

BUSINESS:
Post Office Box 1118, Moncks Corner, South Carolina 29461

TELEPHONE NUMBER:
(home):
843-899-3904





(office):
843-761-4888

2.
Date and Place of Birth: September 27, 1948, at Laurens, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 22, 1970, to Elizabeth Robuck Watson.


Never divorced.


Children:
Robert Edward Watson, Jr., age 27, Pursuing a Doctorate in Environmental Engineering at Louisiana State University;


Erin Watson Cohen, age 25, Currently a pharmacist. Will attend the University of South Carolina Law School in fall 2001;


John Martine Watson, age 23, Temporarily employed with Santee Cooper as an Engineering Intern. Will attend graduate school in January 2002 to study Environmental Engineering;


Virginia Anne Watson, age 20, Rising senior at the University of South Carolina.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina (1966-1970) BS Business Administration;


University of South Carolina Law School (1970-1973) JD.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1973

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Football Scholarship; Sigma Nu Fraternity-President (1969-1970).

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
2000 - Blazing a Path Into the New Millennium, Tips from the Bench, Tenth Annual Criminal Practice in South Carolina; 15.5 total hours and 5.25 ethic hours;


(b)
1999 - That Was the Year That Was, The Art of Advocacy, South Carolina Family Court Bench/Bar; 18 total hours and 1.0 ethic hours;


(c)
1998 - Ten Things You Need to Know; 6.25 total hours and 0.33 ethic hours;


(d)
1997 - 1997 Family Court Bench/Bar Update, Ethics for Family Law Practitioners, Ten Things You Need to Know; 14.25 total hours and 3.25 ethic hours;


(e)
1996-1996 South Carolina Trial Lawyer Annual Convention (Social Security Seminar, Criminal Law Seminar, Employment Law Seminar, Family Law Seminar, Torts and Negligence Seminar, Ethics Seminar, Worker's Compensation Seminar); 8.0 total hours and 2.0 ethic hours.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  No.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All South Carolina Courts, November 1973;


United States District Court, August 1977.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Dennis and Dennis-Associate, 1973-1978


General Practice including real estate, criminal law, civil litigation, family law, municipal law;


Dennis, Dennis and Watson-Partner, 1978-November 1981


General practice including real estate, criminal law, civil litigation, family law, municipal law, part-time Ninth Judicial Circuit Assistant Solicitor;


Watson and Creech-Partner, November 1981-July 1983


General practice including real estate, criminal law, civil litigation, family law, municipal law, part-time Ninth Judicial Circuit Assistant Solicitor, probate law;


Watson, Creech, and Tiencken-Partner, July 1983-January 1987


General Practice including real estate, criminal law, civil litigation, family law, municipal law;


Watson, Creech, Tiencken, and West-Partner, January 1987-1989;


General practice including real estate, criminal law, civil litigation, family law, municipal law, probate law;


Watson and West-Partner, 1989-1991


General practice including real estate, criminal law, civil litigation, family law, municipal law, probate law;


Watson Law Office 1991-Present 


General practice including real estate, criminal law, civil litigation, family law, municipal law, probate law.


I have frequently appeared before the Master-in-Equity throughout my twenty-seven years of practicing law.  The following are examples of my cases over the past five years:


Condemnation Cases: (I represented Berkeley County.)


a.
Berkeley County vs. Adeline Murphy Estate et al.  This case concerned condemnation of land for widening of Clements Ferry Road.


b.
Berkeley County vs. Old Dominion Freight Lines, condemnation for widening of Clements Ferry Road.


Delinquent Tax Cases: (I represented Berkeley County.)


a.
Phillips vs. Robert W. Metts as Delinquent Tax Collector for Berkeley County-The issues were proper notice of sale and redemption period.  Also the divisibility of real property pursuant to 12-51-40 was an issue.


b.
Fleet Finance et al. vs. Robert W. Metts as Delinquent Tax Collector of Berkeley County, This was an action to set aside tax sale.


c.
Brown vs. Berkeley County et al., This is an action for foreclosure and cancellation of tax deed.


Road Abandonment Cases: (I represented Berkeley County.)


a.
Gibson vs. County of Berkeley et al-This was an action to close and to abandon a portion of Pinefield Road pursuant to South Carolina Code Annotated 857-9-10-et sic.  Issues included construction and maintenance of a new road, ownership of road, etc.


b.
IRI, Incorporated vs. Berkeley County, et al.-This case involved the closing of a right of way known as Gum Street in the City of Summerville.


Suits to Clear Title Example:


a.
Freddie Green Sr. et al. vs. Patsy Green Deceased-This was an action brought to establish and confirm ownership of properties.


b.
Powers vs. Keller et-al-I defended this case which involved an action for fraud and negligent misrepresentation surrounding a contract and purchase of real estate.

15.
What is your rating in Martindale-Hubbell?  BV.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal: 
infrequent


(b)
state: 

frequent

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil: 

50%


(b)
criminal: 
25%


(c)
domestic: 
25%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

30%


(b)
non-jury: 
70%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  I have served together with one or more attorneys as chief counsel in an estimated 35%.  I have served as sole counsel in an estimated 65%.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
State vs. Sherod Whittaker: This is an active case.  I was appointed to represent Whittaker who has been charged with armed robbery and murder.  Eight (8) other co-defendants have been charged.  My client maintains his innocence and has an alibi defense.  I anticipate trying this case in September of this year.


(b)
Elliott vs. Chrysler Motors: This was a wrongful death/product liability case involving the failure of a seat belt.  I was co-counsel for the Plaintiff.


(c)
Dennis Douglas vs. Albright and Wilson, et al: This was a conscious pain and suffering and wrongful death case arising out of the explosion at Albright and Wilson in Charleston.  I was co-counsel for the Plaintiff.


(d)
Marsh vs. South Carolina Department of Highways and Public Transportation: This case concerned the liability of SDHPT for damages resulting form the fall of a twenty-six inch pine tree onto my client Russell O. Marsh.  The key question was if the Department had notice of the defective tree and the danger the tree posed to persons and property in the vicinity.


(e)
Pope vs. BLS Enterprises/Fuel Depot et al. and Third-Party claim BLS vs. Bituminous Causality and Bryant Risk Management - This was a wrongful death action brought against BLS Enterprises and others.  It involved the selling of beer to an alleged intoxicated co-defendant.  A Third-Party claim was brought against BLS's insurance carrier and insurance agency for failure to provide coverage.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. 


(a)
Russell O. Marsh vs. South Carolina Department of Highways and Public Transportation 380 S.E.2d 867 (SC Appeals 1989);


(b)
McSwain vs. Holmes 237 S.E.2d 363, 269 SC 293 (1977).

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  Inapplicable.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Inapplicable.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.


Elected to Town Council of Moncks Corner, South Carolina January 1984-May 1986;


Moncks Corner Town Attorney for fourteen years.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?


In my practice of law I am also a title insurance agent for Lawyers Title Insurance Company (1991-Present).

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.


I am currently a partner in the family company, RW Timber.  This is a family partnership consisting of myself, Robert Edward Watson Sr., my wife Elizabeth Robuck Watson, brother-in-law John Ferguson Robuck II, and his wife Kathy Robuck.  We own timberland and vacant real estate.  My wife and I own a fifty-percent interest in this partnership.

29.
A complete, current financial net worth statement was provided to the Commission. 

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?

36.
Are you now or have you ever been employed as a "lobbyist," as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a "lobbyist's principal," as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist's principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that "[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that "[n]o person may use government personnel, equipment, materials, or an office building in an election campaign."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  I have not requested anyone to contact members of the General Assembly on my behalf.  However I have had a number of people ask what they can do to help me.  I told them they had the right to contact members of our delegation and make them aware of my candidacy but to not ask for a vote or pledge for me until after screening is complete.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b)
Berkeley County Bar (Former President);


(c)
Former member of the ABA;


(d)
Former member of the South Carolina Trial Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
First Baptist Church-member for twenty-five plus years, Chairmen Board of Deacons, Sunday School Teacher, Member for Church Council;


(b)
Lions Club (Former President).

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

48.
Personal References:


(a)
Lenorah B. Harvey



Mayor of the Town of Moncks Corner



118 Carolina Avenue, Post Office Box 700, Moncks Corner, SC 29461


(b)
John S. West, Vice President of Santee Cooper



202 McCants Drive, Moncks Corner, SC 29461


(c)
Clarence S. Gramling



200 Broughton Road, Moncks Corner, SC 29461


(d)
R. Michael Holcombe



Senior Vice President and Regional Executive of Farmers and Merchants Bank



Post Office Box 578, Moncks Corner, SC 29461


(e)
H.M. White



1258 Highway 52 (Post Office Box 578), Moncks Corner, SC 29461

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on nine evaluative criteria, including a survey of the bench and bar; SLED and FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name might appear; a study of any previous screenings -- although, I don't believe that is applicable in your case.

MR. WATSON:  No, sir.

VICE CHAIRMAN:  A check for economic conflicts of interest.  We haven't received any affidavits in opposition to your candidacy, nor are there any witnesses present here to testify today.  Do you have a brief opening statement you would like to make at this time?

MR. WATSON:  Not really, sir.  I'm just honored to be here.  I'm grateful that I'm this far along in the process.  I appreciate you fellows, you ladies and gentlemen, what y'all do, and I just thank you for that.

VICE CHAIRMAN:  Thank you, Mr. Watson.  If you would, answer any questions our Counsel, Ms. Thrower, might have for you.

MR. WATSON:  Yes, sir.

MS. THROWER:  Mr. Chairman and Members of the Commission, I have a few procedural matters to address.  Mr. Watson has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all commission members earlier and is included in your notebooks.  I have no concerns with the statement; and with the Commission's approval, I would ask that those questions be waived in this public hearing today.  

Sworn Statement to be included in Transcript of Public Hearings

Master-in-Equity

Full Name:

Robert Edward Watson, Sr.

Address:

(Work)  PO Box 1118, Moncks Corner, South Carolina, 29461




(Home)  1736 Pinopolis Road, Pinopolis, South Carolina, 29469

Home Telephone:
843-899-3904

Work Telephone:
843-761-4888

E-Mail Address:
rowatson@infoave.com

1.
Do you plan to serve your full term if elected?  Yes, God willing.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  My policy would be the same expressed in Rule 501, Cannon 3 of the Code of Judicial Conduct.  As a rule, I would avoid all ex parte communications because they undermine confidence in the integrity of the judicial system and the judiciary.  There are circumstances allowed by law and the judicial code of conduct when ex parte communications are allowed.  If that happens, I would attempt to promptly notify all parties, with the opportuni9ty for the other side to be heard.

5.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  It is my belief that the lawyer-legislator has the right to practice law and the fact that they are in the legislature does not alone require recusal.  However recusal should occur when it is necessary for impartiality.


As to former law partners or associates, full disclosure of the prior association or partnership should be made.   May require a substantial period of time to lapse between the relationship and the Judge elected to the bench for the appearance of impropriety to be avoided.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I understand that a judge has a duty to decide cases assigned to him/her, but I would probably be inclined to recuse myself as Master-in-Equity since I would be the ultimate fact finder of the case.  The litigant has a right to believe a disinterested judge is deciding his/her case.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


No gifts should be accepted from lawyers or persons who appear before the judge presenting circumstances which might call into question the integrity of the judge.  However, there are close friends (not attorneys) with whom my wife and I exchange gifts for birthdays, Christmas, anniversaries, and others.  As to social hospitality extended to judges by persons (even lawyers) which does not call into question the integrity of the judge is acceptable.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  If I have actual notice of misconduct or if I acquire such information, I would report the misconduct.

9.
Are you affiliated with any political parties, boards or commissions that need to be re-evaluated?  No.

10.
Have you engaged in any fund-raising activities with any political, social, community, or religious organizations?  No.

11.
If elected, how would you handle the drafting of orders?  If the case were such that I could not issue an order directly from the bench, then I would probably request proposed orders, review them, and make modifications if necessary.  On uncontested matters such as foreclosures and partitions, I would allow the attorneys to submit a proposed order and use it if acceptable.

12.
If elected, what method would you use to ensure that you and your staff meet deadlines?  I would establish an early Monday morning meeting with my secretary to review the week's schedule and to determine what deadlines needed to be met that week.  Also I would require my secretary to maintain a calendar "tickler" system.

13.
What is your philosophy on "judicial activism," and what effect should judges have in setting or promoting public policy?  I believe a trial judge should make rulings in accordance with established law.  Judges interpret and uphold the law.  I don't believe that a judge is in the business of setting public policy.  That duty belongs to the legislative branch of the government.

14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I would join legal organizations which research, review, and promote reforms of the judicial system.  I would welcome the opportunity to speak to civic and school groups about the law.

15.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  I do not believe it would put a strain on my personal relationships with my family.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  I would disclose the interest to all parties and allow them to make appropriate motions for recusal.  If the de minimis interest were in a local business, I would probably recuse myself.  However I understand that I should hear and decide all matters assigned to me unless disqualification is required. 

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you attended all mandatory continuing legal education courses?  Yes.

20.
What percentage of your legal experience has dealt with cases that appear before Masters-in-Equity?  Please describe to the Commission your experience in these areas.


I would estimate that in my twenty-seven plus years of legal experience about forty percent has dealt with cases that could appear before Masters-in-Equity.  I have handled contract cases, issues surrounding tax deeds, partition suits, foreclosure suits to clear title claims and condemnation matters, and construction litigation before Masters-in-Equity.

21.
What do you feel is the appropriate demeanor for a judge?  It has been my experience in life that treating people as I would like to be treated always works well.  A judge should be patient, polite, courteous, dignified, and firm when necessary.  His duty is to protect fairness and impartiality.

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  Yes.  I have always attempted to conduct myself in the manner set forth in the previous answer.


Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  No.  Anger is never an appropriate state of mind.  An angry man loses his rational thought process.

24.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have spent less than twenty dollars.

25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

28.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

29.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Robert Edward Watson, Sr.

Sworn to before me this 16th day of July, 2001.

Notary Public for S.C.

My Commission Expires:  6-14-03

Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  One final procedural matter.  I note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire, which was introduced earlier into record, Mr. Watson meets the constitutional requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MS. THROWER:

Q.
Mr. Watson, will you please tell the Commission why you now want to serve as Master-in-Equity?

A.
Ms. Thrower, that's a good question.  I have asked myself that because I have been so blessed in my practice of law to be able to work with people, just wonderful people throughout my career.  I have worked with some folks who are not so nice at times.  But I have enjoyed the practice of law.  So I have questioned myself, why am I doing this?  And I have to tell you folks that I think it's time that I give something back to the system.  When I was a young lawyer, I had some judges who made a tremendous impact on me, teaching me not only about the law, but about life.  Judge Singletary was one of the first judges that took me under his wing as a very young layer, and I appreciated that.  Judge Richard Fields and many others that have just contributed greatly to me.  And I just think it's time for me to perhaps be in a position where I can do that for some other young attorneys.

Q.
Thank you.  Now, regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience thus far will help you be an effective Master-in-Equity?

A.
I have been practicing 28 years.  I began my practice with Senator Dennis in his law firm.  And in that law firm, there was a variety of law that I was exposed to.  I became a partner in that law firm for a period of nine years.  I was with the law firm for approximately nine years.  I've handled civil matters.  I've handled criminal matters.  I've been special referee on different occasions.  I think that my experience -- I'm not good at talking about myself.  My daddy always told me if you had to talk about yourself you were not doing something right.  So I'm a little bit uncomfortable talking about myself.  But I am very experienced in the practice of law.  I think I can take that experience and apply it to the Master-in-Equity position.

MS. THROWER:  Thank you, Mr. Watson.  I would just note for the record that no bench and bar surveys were received regarding Mr. Watson.  And I would also note that the Lowcountry Citizens Committee reported that Mr. Watson was a well qualified and highly respected candidate.  The Committee highly recommended Mr. Watson's election to the position of Master-in-Equity.  Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record.

The Lowcountry Citizens Advisory Committee reported:  The Lowcountry Citizens Committee finds Robert E. Watson to be a well-qualified and highly respected candidate.  The committee highly recommends Robert E. Watson’s election to the position of Master in Equity.”

VICE CHAIRMAN:  Without objection?

MS. THROWER:  I have no further questions.

VICE CHAIRMAN:  Does any Member of the Commission have any questions for Mr. Watson?

SENATOR MOORE:  Mr. Chairman, I don't have a question, but I would like to relate to the Committee -- I don't have the knowledge of Mr. Watson's demeanor, temperament, character and ethical fitness in the courtroom, but I have seen him at a bigger testing ground, and that's at Carolina baseball games.  His son and my son both played four years for Carolina as pitchers.  They had two head coaches and three pitching coaches.  And I have seen him on away games where fan abuse was one thing.  And I have seen him, more importantly, at home games where fan abuse is pretty tough.  I, on the other hand, would have failed miserably that test when all of those fans were screaming at my kid, because I did have something to say to a few of them.  But Mr. Watson took it and was very cordial and very nice and reminded me a few times, Just calm down, life is too short to go through that.  So I will tell you in that great proving ground, he excelled above and beyond the rest of us, and I appreciate that.

MR. WATSON:  Thank you, Senator.

VICE CHAIRMAN:  Thank you, Mr. Watson.  I would just like to remind you about the 48-Hour Rule.  In the event that we find you qualified -- of course, you're going to be dealing with a delegation anyway.  But you can't solicit commitments from anyone until 48 hours after we release the report.  Of course, the date will be on the report.

MR. WATSON:  Yes.

VICE CHAIRMAN:  We appreciate your willingness to serve and appreciate you being here with us today.

MR. WATSON:  Thank you very much.  And I do appreciate what you folks do for our judiciary.  The time and effort that you give, I mean, I respect that and I thank you so much for it, because we do have good judges now, and you are a big part of that.  Thank you.

VICE CHAIRMAN:  Let's go off the record.

(Off-the-record.)

VICE CHAIRMAN:  Okay.  The next candidate is George M. McFaddin, Jr.  Good morning, Mr. McFaddin.  We have before us today the Honorable George M. McFaddin, Jr., who is currently serving as a Magistrate and seeks for the position on the Family Court for the Third Judicial Circuit, Seat Number 1.  At this time, Judge McFaddin, if you would, raise your right hand to be sworn.

(JUDGE GEORGE M. MCFADDIN WAS SWORN BY THE VICE CHAIRMAN.)

VICE CHAIRMAN:  Do you want to update or make any changes at all to your Personal Data Questionnaire?

JUDGE MCFADDIN:  Yes, sir, I would like to, sir.

VICE CHAIRMAN:  And what is that?

JUDGE MCFADDIN:  Let me preface my remarks by saying that some of these things I have already amended with letters to Ms. Swati Shah.  Would you like for me to put that on the record today, sir?

VICE CHAIRMAN:  Just whatever you want to amend.

JUDGE MCFADDIN:  Let me do that, please.  Regarding PDQ question number 33, regarding tax lien filed.  I initially answered that question negatively, stating that no tax lien had ever been filed against me, and I was wrong.  When I met with Ms. Shah on October the 15th, I brought that to her attention, along with another amendment, which I will move on to in a minute.  I sent her a letter amending that answer.  I did not know of that tax lien.  The only thing that I can conclude -- I'm sorry, sir.  If I'm getting too far into an explanation -- do you want me to just make the amendment and then come back to that?

VICE CHAIRMAN:  Just make the amendment at this point.

JUDGE MCFADDIN:  Sorry, sir.  I wish to amend PDQ question number 35 regarding the complaints filed against me.  In July of this year, when I filed my application, no complaints had ever been filed against me as a magistrate or an attorney.  However, in early October of this year, there was a complaint filed against me by one Sam Smith in Sumter County.  That complaint was quickly dismissed by judicial standards.  Also, sir, I would like to amend my application generally or my resume attached to my application.  I forgot to mention that very, very briefly I served on the Sumter County Red Cross Board in 1986.  Those are the amendments, sir.

VICE CHAIRMAN:  Does staff have those amendments?

MS. SHAH:  Yes, sir.

VICE CHAIRMAN:  Those amendments will be done at this point in the record.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat:  Family Court for the Third Judicial Circuit, Seat 1

NAME:
Mr. George M. McFaddin, Jr.

HOME:
5965 Skinner Road, Gable, South Carolina  29051

BUSINESS:
115 N. Harvin Street, Sumter, South Carolina  29150

TELEPHONE NUMBER:
(home): (803) 495-2478





(office): (803) 436-2280

2.
Date and Place of Birth:  November 4, 1954, at Sumter, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years? Yes.

5.
Family Status:  Married on August 27, 1988, to Cindy Johnston McFaddin.


Divorced:  February 1987, George M. McFaddin, Jr., Sumter County Family Court, one year's continuous separation


Children:
Megan McFaddin, age 20, p/t aquatics instructor/student;




Cassie McFaddin, age 18, student.

6.
Have you served in the military?


No military service.  I tried to join the Marines but poor night vision prevented this.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


(a)
University of South Carolina, 1973 to 1978, BA, History;


(b)
University of South Carolina, 1978 to 1979, Masters in Public Administration;


(c)
University of South Carolina School of Law, 1982 to 1985, Juris Doctor.


Note: I briefly attended Francis Marion College in fall 1975.  I withdrew that semester to return to USC.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, admitted 1985; took bar exam once.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


No school related activities; I worked a lot.

10.
Briefly describe your continuing legal or judicial education during the past five years.


I became a magistrate in 1998; therefore, I would prefer to give an eight year history.


2001

Thus far no CLEs this year;


2000

Domestic Violence;




Ethical Considerations in Family Law;




Magistrate's Mandatory School (1 week);


1999

Criminal Domestic Violence;




"Hot Tips" in Family Law;




Traffic Laws;


1998

Family Court Update;


1997

"Hot Tips" in Family Law;




Family Law Bench/Bar;




Ethics in Family Law;


1996

Alternative Dispute Resolution;




Medicare & Medicaid;


1995

"Hot Tips" in Family Law;




Adoption;




Suing the Federal Government;


1994

Defending Juveniles in Family Court;




DUI Defense;




Trial Practice.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  In 1990/1991 I taught at Central Carolina Technical College in the Paralegal Division. I taught (1) Trusts/Estates (2) Personal Injury (3) Worker's Compensation.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina, 1985;


U.S. District Court, 1993.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


After my 1985 law school graduation, I worked as a law clerk to the Hon. Rodney A. Peoples until August 1986.  As a law clerk I wrote orders, researched the law, and assisted with Judge Peoples' docket control practices.


In August 1986 I went to work as an associate at Bryan, Bahnmuller, King, Goldman & McElveen in Sumter, SC.  I handled family law and personal injury cases on a 50/50 basis. In June 1987 I was offered a job at the Law Office of John E. Miles.  I handled family law matters mostly, but I handled also some personal injury and consumer law cases.


In January 1988 I left the above job and worked as an associate at Atkinson & Davis in Sumter, SC until August 1990.  I handled a good many family law cases, some personal injury cases, and a few criminal law cases to include an appeal argued before the Supreme Court.


In August 1990 I opened my own solo practice.  I was a sole practitioner until August 1998.  Again my practice was based heavily upon family law cases.  I did serve as a part-time general sessions public defender from August 1990 until March 1991.  I was also a part-time prosecutor in magistrate's court from late 1991 until the end of 1994.  In 1994 I also began to serve as the juvenile public defender in the family court of Sumter County.  I did this until August 1998.  Overall, my practice was devoted 65% to family law cases.


Experience:


Divorce and equitable distribution: About 50% of my family law practice involved these areas.  My divorce cases included contested and uncontested divorces.  Equitable distribution issues were most common in the contested cases, but such property issues were also present in the uncontested cases.  The contested cases were often settled by negotiations between the lawyers with, of course, the participation of the parties.  As would be expected, the contested cases usually began with the parties, one or both, vehemently opposed to settlement; however, in most of these cases the issues began to become uncontested as the parties got over their anger.  One contested cases stands out well: Atkinson v. Atkinson.  I represented the Plaintiff/mother who sought a divorce on the ground of habitual drunkenness.  Defendant/father fought this allegation, yet he conceded all other issues to include custody.  This case had its tense moments, especially the day the husband called the office stating he was coming to kill all of us.  My client and I believed him; we took him seriously.  This case went to trial, and my client prevailed.


The equitable division cases I handled usually centered around real estate and retirement plans/accounts.  The personal property most often was not an issue.  And, with Shaw Air Force Base close to Sumter, the retirement contests often involved military retirement plans.  QDROs were used with several of the retirement cases.


Child Custody: About 20-25% of the cases I handled involved contested custody of children.  Almost all of my family law cases saw custody as an issue, but it was often an agreed upon or settled issue.  Naturally, this area was the most litigated area.  The client's emotions were always high.  To the client, the case never moved fast enough, the use of a guardian was often questioned, and the need for expert evaluations (pyschologists) was seen as just another expense.  These were the cases where I could always expect to be called after hours.  In Follin v. Follin, one of my most bitterly fought cases, I represented the father who was in my office every day.  His hatred of his wife was so open to all.  Egan v. Egan was another contested cases where I represented the mother. Before the case was over not only did each parent want custody, but each set of grandparents wanted custody.


Adoptions: About 10% of my family practice involved adoptions.  I like these cases.  A child was being "chosen" by two people who wanted a child, who wanted a family.  I sometimes carried a camera to these hearings to take pictures of the judge, the child and the new parents.  While these cases were most often uncontested, these cases demanded strict attention to statutory law and case law.  Adoption laws are strictly construed, and I would have been devastated if I had "botched" an adoption.  I often thought that an ideal practice would be one devoted solely to adoptions.


Abuse and neglect: My involvement with these cases usually came by appointment by the court.  DSS was always involved.  The neglect allegations most often revolved around drug or alcohol abuse.  The abuse cases most often involved sexual abuse.  These were tragic cases.  No matter which person I represented in these types of cases, no person "won."  These cases were the opposite of adoption cases.  Where adopted children were wanted and chosen, children of abuse and neglect are not wanted.  The longest case in this area that I became involved in was a pro bono case where I represented the father: DSS v. Benjamin.  This file remained open at least five years, and review hearings were frequent.  None of the parties could read, all were alcoholics, and eventually the child was adopted by the foster parents.  I still occasionally see the natural father, and he has never expressed any regrets about the termination of his parental rights.  (I might add that while DSS is often criticized, I believe that generally DSS works hard in these cases to promote the child's welfare.  DSS has a tremendous job and responsibility.)


Juvenile justice: For the last four years or so of my private practice I served as the only juvenile defender in Sumter County.  I handled, on average, seven juvenile cases each week.  I represented juveniles charged with petty theft up to rape and murder.  I represented a lot of minors charged with status offenses.  I represented one of the five juveniles charged with raping and killing two elderly women in Sumter.  I was involved in several "waiver" cases where Kent v. US was the guide used by the court to address the waiver issues.  Some of these juveniles were one-time offenders who were "contracted" to divert them from the juvenile system.  Often, though, many were repeat offenders, and I now see them at preliminary hearings related to general sessions charges.  The juvenile justice issue will loom heavily as the years pass.


Guardian ad litem: This area was not listed, but I would like to mention this field.  In countless cases I served as the guardian ad litem in custody and adoption cases.  I do not boast, but I do state with pride that I was often appointed by the court or selected by the lawyers to serve as a guardian.  I was guided by the principle of what is best for the child.  To make a recommendation in this regard, I spent as much time as possible with the child; I visited the houses; I went to the daycares or schools; I sought school and medical records, and I often requested psychological evaluations of the parents.  I attended depositions because much can be learned about a person based on body language and demeanor.  There were two indirect benefits of serving as a guardian: (1) I often got the chance to watch very good family law practitioners at trial, and (2) I got to view the case as a judge would as a third-party trying to decide what was best for a child.  I believe the guardian ad litem's role is valuable, yet regrettably I believe too many guardians do not perform as well as they could.

15.
What is your rating in Martindale-Hubbell?  BV.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
I was admitted to federal court, but I never had a case in that court.

(b)
state:

In the five years before I became a magistrate in 1998, I practiced all the time in state court: family, civil, magistrate, some probate, some criminal.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

25%


(b)
criminal:
10%


(c)
domestic:
65%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury: 
Regarding my civil cases, only 1-2% went to a jury. Almost all civil cases settled before trial or "on the courthouse steps."

(b)
non-jury:
If non-jury includes family court cases, then at least 50% of these cases were tried non-jury.


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  I always served as sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Atkinson v. Atkinson. (I have mentioned this case elsewhere.) This case was not appealed, but it was perhaps the most bitterly contested case over the divorce ground only.  All other issues, to include custody, were settled.  The husband represented by Ed Ervin, Esq., refused to admit his alcohol and drug abuse.  The husband was so volatile, especially when using alcohol. My client, the wife, was terrified of him.  At least once he called my office stating he would come kill her and me.  We took him seriously and called law enforcement.   The case ended, and later the husband was sent to prison on an unrelated matter.  This case highlighted the potential for violence associated with family law cases.

(b)
Tindal v. Tindal.  In this case I was the guardian ad litem for the child.  It was significant to me due to the dynamics.  The child's paternal grandparents, who were very wealthy, sought custody of their grandson.  The natural mother fought to keep custody.  The natural father answered his complaint agreeing that his parents be granted custody. My investigation as the guardian revealed that the mother was an "exotic dancer" whose lifestyle was most questionable.  Another odd twist was that the grandparents did not seek custody of the older son, only the younger son.  Strange to me.  The case went to trial before Judge Marion Myers for two days.  The attorneys, Henry C. Wilson and Frances C. Matthews, battled long and hard.  I recommended that custody be granted to the grandparents.  Shortly after the trial the natural father was killed when he slammed into a train, a death many believed to be suicide.  I spent a lot of time on this case. It was a good learning experience. It was not appealed.

(c)
State v. Chandler. Here I represented a 15-year-old juvenile charged with burglary, CSC and murder.  He and four other juveniles were charged with raping and murdering two elderly women in Sumter.  The state, led by Angela Taylor, Esq., sought to have this case waived to general sessions. The waiver hearing was held by Judge Wylie Caldwell.  The hearing lasted two full days.  It was a media event.  I spent a tremendous amount of time gathering information for the waiver hearing.  The Kent guidelines were used and followed by Judge Caldwell who waived the case to general sessions. (Just after the waiver this case was transferred to a general sessions public defender, and I also became a magistrate.)  My client steadfastly denied any involvement.  His IQ was in the mid 70s.  This case was significant because it was a big media event.  Law enforcement was heavily involved, and for the solicitor the case became a political issue.  Regarding the Kent criteria, this case was a good example of how those factors are weighed.

(d)
McGhinnis v. McGhinnis.  This was an uncontested divorce where there were no children, but a few debts.  The parties were very young.  I represented the wife; the husband was pro se. After the divorce hearing the parties went to lunch together.  The following week they wanted to "undo" the divorce.  It was too late, so they decided to remarry.  Fate stepped in though.  A few days later the husband was killed in a wreck.  To me this case is memorable because it highlighted the youth factor in many marriages and the random tragedy of life.

(e)
State v. Boys, 302 S.C. 545, 397 S.E.2d 529 (1990). In this case I was, at the trial level, assistant counsel for the sixteen-year-old defendant charged with murder. He shot his friend with a shotgun. Regarding the appeal, I was lead counsel.  I prepared the brief (see attached), and I argued the case before the S.C. Supreme Court. This case was significant to me because it was my first murder case; and it was my first argument before the Supreme Court.

Because I am seeking a family court judgeship, I did not cite any civil actions.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  Regarding family law cases, I was never involved in an appeal from family court.

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  NA.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Magistrate, Chief. Sumter County, South Carolina.

Appointed July 1998, 1998 to present.

Court jurisdiction: Civil up to $7,500; landlord/tenant; criminal where sentence does not exceed $500 or 30 days; all traffic offenses unless above DUI (1st) and DUS (2d) and above if DUI-related.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  I have attached several orders that I have written as a magistrate; and have also attached several "returns" to appeals I have issued.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

(a)
After college, 1978, worked full-time with Clarendon County Fire Department as Deputy Chief until August 1978 when I returned to USC graduate school.  Assisted Fire Chief Carter Jones with organizing new county-wide fire department.  Employed by Clarendon County.

(b)
After graduate school, 1979, worked full-time from July 1979 to September 1980 as purchasing director for City of Sumter.  My supervisor was Talmidge Tobias.  I was involved in city purchasing, some personnel issues.

(c)
In 1980 I was employed by SC Court Administration in Columbia, SC, as a field representative.  I also served as the office manager regarding personnel issues.  I traveled the state auditing court records.  I worked there until about August 1981.  Employed by SC Judicial Department.

(d)
In August 1981 I transferred to Accounting and Personnel in the Judicial Department where I worked for Steve Good and Tom Timberlake.  I handled accounts payable.  I left in August 1982 to go to law school.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

I am not aware of any financial or business relationships that could cause a conflict of interest.  However, if such arose I would immediately recuse myself from the matters. I feel so strongly about this that I would not remain in the matter even after disclosure followed by the parties' consent.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Amended Answer:  According to my credit report, there was a state tax lien filed against me in October 1999 for $1174.00.  It was released in February 2000.  The question is how did I not know about this lien. First, I did not check the tax lien records at the local courthouse because I did not have reason to believe there was once filed against me this lien.  Second, I truly do not recall getting notice of a lien or notice of the release of the lien.  Again, if I had gotten notice I would have answered "yes" to the question.  The tax lien was for my 1998 tax return.  I got an extension in 1999 until October for that return.  In October when I knew what the tax would be I talked to Mr. Percy Harvin of the S.C. Department of Revenue to ask for time to pay the tax due for 1998.  Mr. Harvin told me he would handle my request to be allowed to pay the tax in early 2000.  I called him later and was told "it was handled."  And I paid the tax in February 2000.  Based on the extension I got until October 1999, the tax I paid of $1174.00 in February 2000 was a tax due since the prior October.

When I saw the lien on the credit report I was then, and only then, aware of the lien having been filed.  And, it was then that I knew my answer to the question was wrong.  I regret the lien was filed.  Yet, I am bothered most that I answered the question wrong, although I thought at the time my answer was correct.  Once more let me say this:  Why would I knowingly falsely answer a question knowing you would get my credit report.  Am I sorry about this answer?  Yes.


Have you ever defaulted on a student loan?   No.  I borrowed a lot of money to go to college, graduate school and law school.  In 1989 I made the last payment on those loans...ahead of time.  Have you ever filed for bankruptcy?  And, I have never filed for bankruptcy

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a "lobbyist," as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a "lobbyist's principal," as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist's principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that "[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that "[n]o person may use government personnel, equipment, materials, or an office building in an election campaign."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


As of October 2, 2001:  Copies $83.13; postage $182.00; Envelopes $54.61; Paper $29.97  Total $309.71

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
SC Bar from 1985 to present;


(b)
American Bar Association, 1985 to 1990 (I think.);


(c)
Sumter County Bar, 1985 to 1997;


(d)
S.C. Trial Lawyers, 1986 to 1991 (I think.);


(e)
American Trial Lawyers Association, sporadically from 1986 to 1995.


No offices held in any of the above.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a) 
I have been a volunteer firefighter since 1974;


(b)
I am a member and Clerk of Session (Elders) at Salem Black River Presbyterian Church;


(c)
Regarding honors and awards please see No. 47.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

The best way to try to answer this question is to respectfully ask that you consider my attached resume and curriculum vitae.  Let me highlight some items.  First, I believe in education to include continuing legal education.  I believe every person needs an education beyond high school.  Second, I believe in hard work.  Notice all the jobs I have had, some of which were not all glamorous or easy.  I am not afraid of work.  I cited my work history all the way back to my days in the hot tobacco fields.  From all of my jobs I have learned something about myself and other people, people of both races.  I have worked with hourly farm employees and highly paid state officials, and I enjoyed my times with both ends of this spectrum.  As a result, I am comfortable with the powerful and the powerless, the wealthy and the poor, the educated and the uneducated.

I am a determined person.  It is not easy to be a lawyer today, much less a sole practitioner.  I was able to build a good solo practice, and I was reluctant to leave it in 1998.  I was grossing a six-figure income, yet I wanted to prove myself as a magistrate.  I believe I have succeeded.

I have been involved in my county and community.  I still serve my community and county as a volunteer firefighter. I regularly leave my bed and meals to respond to fires and medical emergencies.  I have seen injury and death, I have seen a family's home and possessions destroyed by fire.  In some way I hope I have helped these people.  The rare "thank you" means a lot.

Please note the award I got from the YWCA of the Upper Lowlands, the "Judiciary Award."  I have tried hard as a magistrate to establish a separate Criminal Domestic Violence Court in Sumter County.  While I did not do this for the sake of recognition, I do appreciate the award, and I hope to have helped highlight the domestic violence issue in Sumter County.  Note also please the "Teen Court" recognition I got.  This is a program begun in Sumter County by the Sumter Police Department to divert first-time juvenile offenders by having them tried by their peers with a jury of their peers.  I served as the judge numerous times in the trying to help get the program started.  I did this without pay, and I hope some children were saved.


I have several beliefs that I have developed based on my life experiences:

(1)
The best thing a father can do for his children is to love their mother.

(2)
The world wants results, not excuses.

(3)
People do what they want to do.

(4)
How a person treats the powerless is more revealing than how he treats the powerful.

(5)
Speak to people.

48.
Personal references:


(a)
Ellie W. Green, Jr. (Farmer/life long friend)



1325 Trinity Road, Lynchburg, S.C.  29080
(h) 803-453-5236









(f) 803-453-5235









(w) 803-453-5232


(b)
W. E. Franklin (Major, Sumter County Fire Department)



129 E. Hampton Avenue, Sumter, S.C.  29150
(w) 803-436-2601


(c)
Lorraine Washington Dennis



(Human Resources Director, Sumter County)



13 E. Canal Street, Sumter, S.C.  29150
(w) 803-436-2104


(d)
Charles H. Leaird



(CEO, Black River Electric Coop.)



PO Box 130, Sumter, S.C.  29151

(w) 803-469-8060


(e)
Stacey Mims, Vice President



The Citizens Bank



PO Box 68, Turbeville, S.C.  29162

(w) 843-659-2126

NOTE: Optional letters beyond the above 5 letters may be submitted by: (1) Ron Haynes (2) Rev. Richard Baxter (3) Dr. Bill Holmes (4) James Campbell

VICE CHAIRMAN:  Is there anything else you wish to amend or does that cover it?

JUDGE MCFADDIN:  That covers it, sir.

VICE CHAIRMAN:  The Judicial Merit Selection Commission has thoroughly investigated your qualifications for service on the Family Court bench.  Our inquiry has focused primarily on nine evaluative criteria, which included a survey of the bench and bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of any newspaper articles in which your name might appear; and a check for economic conflicts of interest.  We have not received any affidavits in opposition to your candidacy, and there are no witnesses here to testify.  Do you have a brief opening statement you would like to make?

JUDGE MCFADDIN:  No, sir, I do not.

VICE CHAIRMAN:  If you would, answer any questions that our counsel, Ms. Swati Shah, might have for you.

JUDGE MCFADDIN:  Yes, sir.

MS. SHAH:  Good morning, Judge McFaddin.

JUDGE MCFADDIN:  How are you, ma'am?

MS. SHAH:  Good.  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Judge McFaddin has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  This statement was provided to all Commission members earlier and is included in your notebooks.  I have no concerns with the statement; and with the Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

VICE CHAIRMAN:  Any objection?  So be it.

Sworn Statement to be included in Transcript of Public Hearings

Name


George Marion McFaddin, Jr.

Address:

5965 Skinner Road, Gable, South Carolina, 29051

Home Telephone:
(803)495-2478

Work Telephone:
(803)436-2280

1.
Why do you want to serve as a Family Court Judge?  I want to serve as a family court judge for several reasons.  First and foremost, I want to be, and I will be, part of a new corps of S.C. judges who are patient, compassionate, firm but fair.  The days of the black-robed tyrant are over.  When I became a magistrate I promised myself that, even as a mere magistrate, I would never forget that I was a trial lawyer and, before then, a person.  I have the temperament a judge needs.

Secondly, I am able to empathize with those who find themselves in family court.  I grew up in a very dysfunctional family.  At the age of 6, I learned a new word: DIVORCE.  I saw the effects of a bad marriage through the eyes of a child.  I remember worrying in the first grade about being separated from my brother and sister.  I was afraid we would be sent to separate orphanages.  Simply stated, I have "been there." I believe this experience helps.

I also believe that family court judges will soon deal with issues that are beginning to appear on the horizon: an increase in interracial marriages; a huge increase in "blended" and "reblended" marriages; the possibility of cloning will raise complex questions; and, the DNA factor is already changing how we deal with paternity and related issues.  The future is exciting and challenging.  I want to be on the front line.

My ideal and favorite lawyer is fictional yet he was/is the embodiment of all the good things in a person, a lawyer, and a judge.  He is Atticus Finch.  I hope I came close to being Atticus as a lawyer; I would like to be Atticus as a Judge.

The following are not reasons I want to be a family court judge.  First, it is not the salary.  I did fairly well my last few years of private practice.  Assuming my practice would have grown, if I am elected as a family court judge I will earn less than I probably would have if I had stayed in practice.

I do not want the judgeship to feed my ego.  As a magistrate I do not use judicial vehicle tags.  I do not introduce myself as "Judge George McFaddin."  I do not wear the robe outside the courtroom.  I do not yell at litigants or lawyers.  I know the world does not exist for me.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice? Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  As a lawyer and now as a magistrate I strongly believe that ex parte communications are improper and unethical. Such communications should be avoided and not encouraged.  In fact, as a magistrate I do not discuss traffic tickets with law enforcement before court, and I do not discuss legal matters, pending or not, with lawyers or lay persons.  I can envision times, though, where a family court judge might become involved in such a communication.  Such matters would be limited to situations where the safety of a child may be at risk.  As a prior family court practitioner such episodes do arise where an ex parte order may be needed for the child's sake.  However, in such events the communication should be strictly limited to sworn affidavits, and the non-represented party should be allowed a "show cause" hearing promptly.  If, however, lawyers represent both sides in such cases there should never be ex parte communications.  In this day and age, even if both lawyers are not present the use of cell phones and pagers can be used to avoid true ex parte hearings.

6.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  Such a recusal in these situations should be "automatic" unless and only if both sides consent to the judge's involvement after full disclosure is made by the judge.  The rule I use now as a magistrate is "if in doubt about hearing the case, then don't hear it."

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Under the facts of this question, I would recuse myself.  Why invite trouble?

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  Again, I would recuse myself immediately.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

My rule is simple now as a magistrate: I do not accept, nor will I accept, gifts or social hospitality.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Judicial Canon 3(D) addresses this situation.  (1) and (2) deal, respectively, with the misconduct of a judge or lawyer.  This canon states that in both events the judge "shall" inform the appropriate authority.  Yet, common sense should prevail.  For example, if a judge has knowledge that another judge habitually violates speed limits, perhaps the knowing judge could discuss with the speeding judge the negative image being created for the judiciary.  However, if one judge knows another judge or lawyer is "being bought" then the knowing judge should report the conduct to Judicial Standards.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re-evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

While I believe, as a magistrate, in drafting my own orders, the sheer volume of cases heard by a family court judge requires that the judge direct that at least one lawyer in a case prepare an order.  However, before presenting the order to the judge the drafting lawyer should share the proposed order with the non-drafting lawyer.  And, the judge has the duty to carefully read the proposed order to insure it matches correctly the trial notes he or she should always make.  A judge should never sign without reading an order.  I can tell you from my days as a lawyer that lawyers really do respect a judge more if he or she reads the submitted orders.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?

As a lawyer I used these systems regarding deadlines:

(1) the simple calendar method,


(2) a "tickler" system, and


(3) computer aided reminders.


I would use these devices as a family court judge.

15.
What is your philosophy on "judicial activism," and what effect should judges have in setting or promoting public policy?  Candidly stated, I believe judges at every level should participate rarely in judicial activism.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  As a practical matter, when would a judge have time to get involved in activities to improve the legal system?  Yet, I believe it would be appropriate for a judge to lecture at judicial seminars for the various bars.  Beyond that, a judge should be very careful in this regard.

17.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.  Practicing law was a "pressured" activity, but I managed to leave the practice at work; I did not take it home.  I did not lose friends when I became a magistrate.  I would handle any pressure by separating the judgeship from my personal life.

18.
Would you give any special considerations to a pro se litigant in family court?  Special considerations, yes; advantages, no.  As a magistrate I deal a lot with pro se litigants where there may or may not be a lawyer on the other side.  I do not, as a magistrate, allow the pro se litigant to be intimidated or taken advantage of.  To some degree, I believe the pro se litigant should not be held to strict standards relative to procedures and evidence.  For example, a single mother with children who cannot afford a lawyer should not be intimidated by the other party's lawyer.  Tolerance and fairness should guide the judge along with common sense.  Every courtroom in the state, at any level, belongs to the people, not any judge.  As such, a pro se litigant has as much right to appear in court as a party with a lawyer.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you attended all mandatory continuing legal education courses?  Yes.

23.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

a.
Divorce and equitable distribution: Of the 65% of family law cases I handled, approximately 50% at least involved these areas.

b.
Child custody: Of the 65% of family law cases I handled, approximately 20-25% involved child custody.

c.
Adoption: Of the 65% of family law cases I handled, approximately 10% involved adoptions, contested and uncontested.

d.
Abuse and neglect: Of the 65% of family law cases I handled, approximately 5-10% involved these cases.

e.
Juvenile cases: For about four years, I was the only juvenile public defender for Sumter County, and on Thursday of each week I represented juvenile defendants.  On average, I represented seven juveniles each Thursday of each week, at least 48 weeks of each year.

24.
What do you feel is the appropriate demeanor for a judge?

Patient, tolerant, compassionate, informed and fair.  My ideal would be Atticus Finch wearing a robe.

25.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?


All the time.

26.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?

Anger is never appropriate.  A person, to include a judge, who cannot control his or her temper is not qualified or able to control other persons, i.e., he or she cannot effectively or properly "run" a courtroom.  I can state that as a magistrate I am watched by the litigants, parties, defendants, and all others the entire time I am in the courtroom and outside the courtroom.

27.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?


As of July 11, 2001, $140.50.  Not yet, but it will be.

28.
Have you sought or received the pledge of any legislator prior to this date?  No pledges have been sought or received.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  I introduced myself to Senator Ritchie on June 28, 2001.  I did not know he was on the screening commission.  I did not seek a pledge.  I only introduced myself.  I told him I would offer as a candidate.  I did not contact him in terms of seeking him out.

32.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  George M. McFaddin, Jr.

Sworn to before me this 16th day of July, 2001.

Notary Public for South Carolina

My commission expires:  6/11/2003
MS. SHAH:  Also included in the notebooks for your review is a copy of the candidate's personal experience statement.  One final matter, I note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire, which was introduced earlier into the record, Judge McFaddin meets the constitutional requirements for this position, regarding age, residence and years of practice.

EXAMINATION BY MS. SHAH:

Q.
Judge McFaddin, can you tell the Commission why you now want to serve as Family Court Judge?

A.
Ms. Shah, that's a question that I'm asked a lot, not only here in Columbia, but also back home. I practiced law for 12 years, much of that in the family law field, and much of that as a Guardian ad Litem.  As a Guardian ad Litem, I had the chance to view custody cases and child interest cases, as I like to say, from the view of the judge on the other side of the bench, meaning that I got to weigh factors that the judge may not have seen before trial.  And I think that gave me a lot of experience in trying to reach this goal of what is in the children's best interest.  I have served three years as a Magistrate; and during those three years, I have tried to bring to the Sumter County Magistrate's Court what I call South Carolina's news way of judicial temperament.  When I was admitted to the practice of law in 1985, and left clerkship of Judge Peeples to go back to Sumter to practice law, I was absolutely terrified to go into any courtroom.  The bench has changed drastically since then.  We have judges in judges in Sumter County like Ruben Gray, Marion Myers, Wright Turbeville, Tommy Cooper and others who make it a pleasure for people, lawyers and litigants to go to court.  And I have tried very hard to take that to the Magistrate's Court, which is truly the people's court of South Carolina.  Lastly -- two more factors, if you will.  My parents lived in an awful marriage.  It was a bad, dysfunctional marriage and family.  And I guess all I can say in that respect is, I have been there as a child and have seen the good and the bad of people trying to make a marriage work that is doomed to failure.  Finally, I, too, was once divorced.  The first case I handled was my own divorce.  It was a no-fault divorce.  We parted as friends.  She's a good woman and good person.  I don't know where she is today.  But I remember after that divorce finding a place not to celebrate, but to reflect upon a failed endeavor that was not a proud moment.  Ms. Shah, I could go on and on, but those are my four.

Q.
Thank you, Judge.  I would like to go ahead and get into those questions that we spoke of earlier about your financial status and the credit report.  And I would like to just take you through it piece by piece, I guess.

A.
Yes, ma'am.

Q.
Like we discussed in our interview -- and I told you, also, I think members of the Commission were mailed copies of a lot of the correspondence that you had sent to me regarding your credit report and the tax lien and other issues.  So basically, generally, if we could go through first the tax lien that was filed back in October of 1999, and it was released in February of 2000.  If you could just generally explain the circumstances behind the tax lien.

A.
Yes, ma'am.  Ms. Shah, let me -- please allow me to preface my comments concerning my credit report and the tax lien and other related matters by making it clear that I alone take all the responsibility for those items.  I blame no one but myself.  And I can give you the reasons later about why I may have reached that point.

Q.
Okay.

A.
The tax lien was filed in October of 1999.  I knew I owed DOR about $1,100, I think it was.  I knew Percy Harvin, who was a friend of mine from Summerton. Percy worked for DOR.  I called Percy one day.  I said, Listen, I want to pay off DOR.  I don't want a lien filed against me.  Can you hold off the lien?  His response was, George, don't worry about it, I will take care of it.  I never received a tax lien notice in the mail.  My only conclusion or way to understand that, perhaps, is that in 1993, when we built a new house, we moved from the location of Route 1 Box 54 Mayesville, South Carolina, to 5965 Skinner Road in Gabel, South Carolina.  Any forwarding requirement or notice to the post office would have expired in '94 or '95.  I can only conclude that tax lien went out under the old address and I never got it.  I can assure you, ma'am, that had a tax lien been filed on me for property that's also owned by my wife, the wrath I would have endured at her hands would have brought it to my attention.  That house was built by her father, who is a general contractor, and she has much more of a connection to that house than if we had just bought it turnkey.

Q.
Judge, right now if I could just interrupt you.  Is this why you answered no?

A.
Yes, ma'am.  That is why I answered no.

Q.
Okay.

A.
I did not know at the time in July that a tax lien had been filed.  You may ask, McFaddin, why didn't you go to the courthouse to check the tax lien records before you filled out your application?  I had no reason to think there was one ever filed.

Q.
Okay.

A.
And I might add that the payment was made in, I think, early January or maybe February of 2000 when I told Percy Harvin I would make it.  And I would like to stress for whatever positive benefit it might be that it was not a judicially motivated payment, so to speak.  In other words, it was paid before I ever thought about being in this room today.

Q.
Okay.  Is there anything else you would like to make a comment on about the lien?

A.
It has caused me a great amount of grief.

Q.
You came to know of it when you actually received your credit report after you had filed for this candidacy?

A.
Ms. Shah, that is the first time I knew about it.

Q.
Okay.

A.
And that's when I had knowledge of it.  That's also when my wife found out about it, because I had to share this with her, too.

Q.
Thank you, Judge.  If we can move on to the next thing.  You currently have unpaid federal income tax in the amount of approximately $21,500.  You have spoken to me -- I asked if you could provide a written agreement that you currently have with the IRS for repayment of that unpaid tax.  And I have a copy here if any members of the Commission want it.  But you have provided that written agreement to me.  If you could, just explain the circumstances of the unpaid tax.

A.
Yes, ma'am.  First, let me say that the agreement I entered into with the IRS to pay off that debt, which is not a lien -- a debt at this stage, that agreement was entered into again long before I thought about becoming a Family Court Judge.  That lien is based upon -- and, again, I take the responsibility for this.  Apparently, what I can surmise is that for several tax years towards the end of my practice, while I paid quarterly taxes, I did not pay enough to the point that at the end of the year when the IRS figured my tax burden, that I still owed taxes on it.  Ms. Shah, I would like to amend my answer to you in my letter to you about the IRS tax agreement.  I think you asked me one time when did I start making these payments under this agreement.  I don't remember my answer to you in that.  But last night, looking over my file here, even before I started the agreement with the IRS, I was paying the IRS $340 a month towards this tax lien -- I'm sorry.  That is incorrect.  This tax debt.  I had been paying that since, I think, late 1998.  It was in early 2000 when I wrote the IRS, the Treasury Department, and asked them if they would please allow me to reduce those payments and enter an agreement whereby I would pay them $150 a month.  The main reason that request being made is, I've got two children in college now, and I needed to free up some extra income.

Q.
Okay.  And lastly, I would like to talk about the credit report.  Again, we have talked on many occasions about your credit report.  We have gone through it in detail, basically line by line.  The previous payment histories are essentially what we really focused on, and you provided a great deal of correspondence explaining certain debt that you had on the credit report.  But if you could right now explain to the Commission, just generally, the fact that the previous payment histories of many of the bills that you owed were late from 30 days to 90 days on several different occasions in a period of five to seven years.  If you could, explain to the Commission why there was such a payment history noted in the credit report.

A.
Yes, ma'am.  Ms. Shah, and again, George McFaddin is responsible for that, no one else.  I prided myself when I was a lawyer of giving my clients top service, yet I didn't take care of my own business.  I didn't take care of my own personal affairs.  I didn't keep up with things like I should have.  Many of those late payments were with the Citizen's Bank, as you have noticed, the bank where I had banked since 1973, when I was 18 years old.  In no way will what I'm getting ready to say be an indictment against the bank, because they're good people.  I don't know if you're familiar with small-town banking, but down in Turbeville, for so long when I would be late with a payment or knew I had other expenses to pay, I would call the bank, Mr. Lee at that time, Kenneth Lee, Sir, I'm going to be late.  When can you make it, George?  And I would tell him, and that was the end of it.  My only -- what I'm trying to get at there is perhaps to some degree I was lulled into not being more responsible and more timely with my payments in that regard.  I never even knew Citizen's Bank was on the credit-reporting history operation.  I know it now.  These credit card debts have been behind some.  But if you will note, it indicates these accounts are closed, and I closed those accounts.  I closed them before this process started.  And I have worked out agreements with both Visa and Bank of America to make payments on these accounts to get them caught up.  Another factor that comes into play, when I closed my practice in 1998, I naively assumed that all of those people who owed me money as a lawyer would continue to pay me, perhaps two have, leaving a balance of about $19,500.  I incorrectly assumed I would have some income coming in for awhile from unpaid accounts at the office.  I don't expect now to ever see that money.  I guess in summation, Ms. Shah, I didn't take care of my business like I should have.  One thing I would like to add is I probably -- and I know now, I should have ordered a credit report a long time ago.  The first time I ever saw my credit report was in October of this year.  I would like to add that there are some incorrect items on here that are not correct.  And if -- I have learned also now that to take an incorrect item off of a credit report is virtually impossible.  There is one on the front page, AmCall Systems.  I have no idea what that is.  It says, BTI, $116, balance zero.  I have no idea what that is.  At the bottom of page one, collection, Sumter Neurological.  Ma'am, that is the account where - I have been paying on that account for months, regularly.  The office has told me it should have never been sent to the collection agency.  But yet, they have not pulled it back yet.  I might add, also, going back to that IRS tax debt, if you will look at the top of my credit file, you will see two addresses, Route 1 Box 54 --

Q.
If I could interrupt you just for a second.

A.
Sorry.

Q.
The Members of the Commission don't have a copy of the credit report, but I will be happy to provide it to them if they are interested in following along here.  But we have -- through correspondence, you have mentioned to me many times that there are a number of payments on here that you challenged or that you feel are incorrect.  But I guess what I was focusing on mostly was just the recurring -- or your past history of paying bills late, which I think you have explained.  And unless any Members of the Commission would like to further question that right now, we can move on, I think.  If you could, lastly, just characterize your financial situation since you've been an attorney, since you were practicing law, and now as you are a Magistrate Judge.

A.
Ms. Shah, I mailed to you on October 31, 2001, a letter where I set forth my efforts that had been ongoing and have now taken place to correct my financial situation.  I think I referred to it as a financial epiphany.  I don't know if you had provided them with --

Q.
They do have that.

A.
I would like to add on that, I'm not sure if I mentioned that my wife had a job.

SENATOR MOORE:  You did.

JUDGE MCFADDIN:  I'm sorry.  But also, another positive factor here is that the City Recorder Judge of Sumter will retire on January the 1st, and I have been approached and asked to serve as the City Judge until perhaps July of next year or beyond that.  That will pay an additional $14,750 on top of my current salary.  We are now living on what I make and what my wife makes.  There are no extravagant expenses going on.  That money will be devoted to paying off any unpaid debts and cleaning up any financial matters.

MS. SHAH:  Thank you, Judge.  If we have nothing further, we can move on.  Would you like to make any more statements with regard to your financial situation at this time?

A.
Ma'am, if you would allow me to say that to stand before all of you today and talk about a financial situation that I alone created gives me no pleasure.  I'm not proud of it.  It has caused me much personal anguish and embarrassment.  In my favor, I can only say that there have been no foreclosures, never a repossession, and no bankruptcies ever filed.  I'm trying to clean it up.  I think I have taken positive steps to clean it up, and I will continue to do so.

Q.
Okay.  Thank you, Judge.  Let's move on now to a different line of questioning regarding your experience.  Regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience thus far will help you be an effective Family Court Judge?

A.
Again, I rely upon a 65-percent participation in Family Court Law when I was practicing law, and I -- I don't mean to hammer away at the fact that I served so many times as a guardian.  But serving as a guardian gave me the chance to watch some mighty good lawyers of Sumter County and surrounding counties practice Family Court law.  It gave me the chance to go into the homes of people where children live to see both sides of it.  I think that is a positive role.  I think anybody who wants to be a Family Court Judge should do that a lot.  I have tried cases for three years now in Magistrate's Court, predominantly DUI cases and civil cases.  While the law may be different in those cases, how people are treated and giving people a chance to have their case heard in court is something I have tried to make an important fact when I go in the courtroom.  And to some degree, I would simply rely upon my growing up in a rural community, growing up around a country store my grandmother operated for years, and being around people of all degrees of financial status, people of both races.  I think I made reference in my application about that. I suffice it to say, ma'am, I do not feel like a foreigner in the Family Court law.  I don't know how much depth you want there.

Q.
That is sufficient.  If you would like to explain to the Commission or detail to the Commission your experience in adoption cases, juvenile justices cases, divorce cases, custody cases, you can generally overview that for us, if you would like.

A.
Okay.  I've got it all here.  I don't know how much detail --

Q.
We have it also.  If you were just going to be detailing through what the application already says, we have that.  That's fine.

A.
I can't remember the exact percentages I set forth in my application.  But a good bit of adoption cases, always a heavy load of custody cases.  Let us remember that Sumter County is a county that runs Family Court 50 weeks of the year in two courtrooms running each week.  There is an abundant amount of Family Court law in Sumter County. A lot of divorces.  And some of those cases, as I mentioned in my application, were really bad cases.  I remember the case of the young couple who got divorced and decided they wanted to get back together again, and two weeks later he was killed in a car wreck.  The Atkinson versus Atkinson case, as I cited, was really a tough case.  Mr. Atkinson threatened to kill all of us repeatedly, and I believe that he would.  He is now serving time at Broad River for another matter.  Shaw Air Force Base brings to Sumter County a lot of Family Court work.  The homecomings aren't always as wonderful as portrayed on television at night.

Q.
That's fine, Judge McFaddin.  I will just note for the record, and you've got it in your application.  You've said, since you brought it up, 50 percent of your practice is in divorce and equitable distribution; 20 to 25 percent is in custody cases; adoption is about 10 percent.  You have handled some abuse and neglect and juvenile justice.  So you've had a great deal of experience in many areas of Family Court law.

A.
Yes.

Q.
Including your Guardian ad Litem experiences.

A.
Yes, ma'am.

MS. SHAH:  For the record, one bench and bar survey was received for Judge McFaddin, and it contained all positive responses.  I would also note for the record that the Pee Dee Citizens Committee reported that Judge McFaddin is qualified for the position of Family Court Judge and recommends Judge McFaddin without reservation.  I have no further questions at this time, Mr. Chairman.

VICE CHAIRMAN:  Does any member of the Commission have any questions for Judge McFaddin?

SENATOR RITCHIE:  Thank you, Mr. Chairman.  I just want to refer to the record of article - question 31 in the questionnaire.  Judge McFaddin indicated he had been introduced to me in June of last year during session, and I want to confirm before the Committee, I believe he was outside of the Senate chambers being introduced by a member of his local delegation to whomever passed by, and I happened to passed by, and I was introduced.  He in no way solicited my support or contacted me as a Member of the Commission.  I just wanted to let the Commission know that he described it very accurately in his own report.

VICE CHAIRMAN:  Thank you, Senator Ritchie.  Do any other Members of the Commission have any questions?

MR. FREEMAN:  I have a question.  It concerns the federal tax issue.  And you mentioned that you sent in the quarterly estimates.

JUDGE MCFADDIN:  Yes, sir.

MR. FREEMAN:  And then found out after the fact, like years after the fact, you hadn't paid enough?

JUDGE MCFADDIN:  No, sir, not years after the fact.

MR. FREEMAN:  How did that work?

JUDGE MCFADDIN:  At the end of each year, I was advised of the amount that was underpaid, and it began to accumulate.

MR. FREEMAN:  Okay.

JUDGE MCFADDIN:  It was in 1998 that I wrote them.  I didn't know I could get an agreement.  But I wrote them.  I said, Listen, I want to start paying on this.  They wrote me back and said, based on your income, you have to pay $340 a month.  That's when I started making payments.  I don't want to mislead you to think that --

MR. FREEMAN:  I misunderstood.  Thank you.

VICE CHAIRMAN:  Does anyone else have any questions?  Thank you, Judge McFaddin.  I will just remind you before you leave here about the 48-Hour Rule.  If we should find that you are qualified to seek election as a Family Court Judge, then you will have 48 hours from the time we issue the report that you cannot seek commitments.  You have to wait that 48-hour period.  The date will be -- the time and date will be printed on the report itself.  You can't seek commitments until after that, the expiration of that 48-hour period.  With that, I thank you for being with us here today and for your willingness to serve.  I hope you have a safe trip home back to Sumter.

JUDGE MCFADDIN:  Yes, sir.  And my thanks for allowing me here today.  Let me add one last thing.  The Citizens group, which is a part of the screening process here, I can assure you they do a thorough job, because I have been told by so many people in Sumter that they were called by that group about me.  So I wanted to let you know that.  I thank you.

VICE CHAIRMAN:  Let's go off the record.

(Off-the-record discussion.)

CHAIRMAN:  We have before us Ms. Constance A. Anastopoulo.  She is offering for the position of Family Court for the Ninth Judicial Circuit Seat Number 5.

MS. ANASTOPOULO:  Yes, sir.

CHAIRMAN:  Glad to have you with us, and if you would be so kind as to raise your right hand.

 (CONSTANCE A. ANASTOPOULO WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN:  Have you had a chance to review the Personal Data Questionnaire?

MS. ANASTOPOULO:  Yes, sir.

CHAIRMAN:  Does it need any updating or any changes at this time?

MS. ANASTOPOULO:  No, sir.

CHAIRMAN:  All right.  Do you have any objection to our making the Personal Data Questionnaire a part of your testimony as if you had fully stated those matters here and on the record here today?

MS. ANASTOPOULO:  No, sir.

CHAIRMAN:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat:  Family Court for Ninth Judicial Circuit, Seat 5

NAME:

Ms. Constance A. Anastopoulo

HOME:

5821 Back Bay Drive, Isle of Palms, SC 29451

BUSINESS: 

Anastopoulo Law Firm, LLC

215 East Bay Street, Suite 305, Charleston, SC 29401

TELEPHONE:
(home):  (843)-886-8575

(office):  (843)-722-8070

2.
Date and Place of Birth:  March 10, 1963; at Roanoke, VA.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on June 20, 1993, to Akim A. Anastopoulo

Never divorced.

Children:
Rossi Akim Anastopoulo-5/9/95, age 6;

Hali Akim Anastopoulo - 9/17/00, age 10 months.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

a)
University of Virginia, Charlottesville, VA -1981-1984; B.A.-Economics;

b)
University of North Carolina School of Law, Chapel Hill, NC- 1989-1992; Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina 1994

I took the Bar Exam in North Carolina two times but did not pass.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Graduated from University of Virginia in accelerated three year program.  I was involved in numerous organizations including Big Sisters, working at the local soup kitchen, aiding in Habitat for Humanity.

In Law School, I was director of Women Prisoners’ Rights Project which focused on assisting women in prison with Family Law counseling.  This was my first experience with Family Law and how powerful this area of the law can be.

I was also involved in Habitat for Humanity in which the law school sponsored the building of a home.  I was in Women in Law group which focused on women’s issues at the law school.

I was also a Judge on Honor Court and found that experience to be very gratifying.

10.
Briefly describe your continuing legal or judicial education during the past five years.

(a)
I have complied with all requirements for Continuing Legal Education including attending numerous seminars on Ethics, Family Law, Civil, and Litigation areas.

(b)
I have also been a member of the Association of Trial Lawyers of America and thus have attended numerous national seminars on products liability, medical malpractice, insurance, and other areas of litigation. 

(c)
I have argued cases before all levels of trial courts including S.C. Court of Common Pleas, S.C. Court of Appeals, S.C. Supreme Court, U.S. Federal District Court, U.S. Court of Appeals, Fourth Circuit, and U.S. Court of Claims; thus I feel very versed in all aspects of judicial proceedings at each level of the courts.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  I taught Business Law including a section on Procedural Law at Trident Technical College in Charleston, SC.  I enjoyed it greatly.  The course included Historical Law explaining the evolution of Common Law and Statutory Law.  Also, the course covered Procedural Law, Contracts, and Torts.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  I have not published law articles.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

South Carolina Supreme Court-May 1994;

United States District Court-1996;

United States Court of Appeals, Fourth District - April 15, 1999;

United States Court of Federal Claims - March 27, 1998.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

North Carolina Prisoners’ Rights Project- Associate -1992-1993.

This was my first legal experience upon graduation.  I worked almost exclusively with Women in Prison counseling them in the area of Family Law to assist them to re-establish their families upon their release from prison.  I left to marry my husband who is a lawyer in South Carolina.

Anastopoulo Law Firm, LLC - Partner-1993-present

I began my legal career in South Carolina in the area of Family Law handling almost exclusively Family Law matters.  This included all aspects of Domestic Relations including Divorce, Custody, Adoption, Juvenile, Child Support, and Equitable Distribution.  My practice expanded into Civil Litigation in 1998.  I have handled every aspect of litigation from pleadings, discovery, trials and appellate work.  However, I have continued to handle Domestic Cases as well.

As stated above, I have handled all aspects of Family Court practice including divorce, equitable division of property, child custody, adoption, abuse and neglect and juvenile justice since I graduated from Law School in 1992.  I have handled so many Family Law cases it would be difficult to describe each one.  I have even argued a Family Law case before the S.C. Court of Appeals and the S.C. Supreme Court.  I am well versed in these areas of the law and have continued to further my education in this area by attending Family Law seminars and updates.

15.
What is your rating in Martindale-Hubbell?

I am not listed in Martindale-Hubbell, because I choose not to be.  My father, who was an attorney for over fifty years, told me not to be listed because he did not like the system and I respect his wish.
16.
What was the frequency of your court appearances during the last five years?

(a)
federal:

Once a month

(b)
state:

Once a week

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

45%

(b)
criminal:
0%

(c)
domestic:
55%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?  

(a)
jury:

35%

(b)
non-jury:
65%

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  I most often serve as sole counsel.  I argue almost exclusively all pre-trial matters and then I often serve as associate counsel with my husband at the trial; however, I trial many matters as sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Sharps v. Sharps, S.C. Supreme Court No. 99-188

This case involved alimony, termination of child support, and what constituted a “substantial and material” change in circumstances in a domestic case.

(b)
Gaskins v. Farm Bureau et al., S.C. Court of Appeals, Opinion No. 3271

This case involved whether a third party could bring a tort action against an insurer for the acts of their adjusters in fraudulently procuring releases.  The court agreed with me in that they could.

(c)
Porter v. Roper et al.; Wheelhouse v. RBC Health Systems et al., Memorandum Opinion No. 2001-MO-011

This case involved whether the tax exempt status under Internal Revenue Code was an objective criterion which bore a close nexus with the underlying legislative policy to preserve the resources of charitable organizations.

(d)
Pierce v. Secretary of the Department of Health and Human Services, Case No. 2:98-398V

This case involved a claim for damages for a child under the Vaccine Act 42 U.S.C. Section 300aa-10 et al.
(e)
Stafford v. North Trident Regional Hospital, Case No. 98-CP-10-1656

Case currently awaiting decision from S.C. Court of Appeals.  This case involves whether a hospital can be held liable for the acts of its independent contractor physician/surgeons for emergency surgery performed on patient.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.
(a)
Sharps v. Sharps
(b)
Gaskins v. Farm Bureau, et al., S.C. Court of Appeals, Opinion No. 3271; Decided December 18, 2000

(c)
Porter v. Roper Hospital Inc., et al.; Wheelhouse v. RBC Healthsystems, et al., Memorandum Opinion No. 2001-MO-011; Decided February 20, 2001

(d)
Stafford v. North Trident Regional Hospital, Case No. 98-CP-10-1656

Case still pending before S.C. Court of Appeals; Decided July 2, 2001; unpublished opinion.

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  N/A

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  N/A

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge other than elected judicial office.  N/A.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? N/A.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

Investment Broker- Prudential-Bache Securities, Inc.-1984-1989.

Managed investment portfolios for individual and corporate clients for large Wall Street Brokerage house.  Portfolios included all aspects of investments including stocks, bonds, municipal bonds, mutual funds, government securities, and commodities.  Large clients included American Dance Festival, National Art Interiors, Inc., and Cellular One.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

My husband, Akim A. Anastopoulo owes taxes for 1999.  I will provide exact amount upon confirmation from the S.C. Department of Revenue.  These taxes are associated with his social security number solely; however, I am attempted to provide complete disclosure.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  I am a partner in my law firm, Anastopoulo Law Firm, LLC.  If any member of my firm were to appear before me, I would recuse myself.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  I was convicted of DUI in 1985 and 1987.  I realized my problem with alcohol at that time and have dealt with it by abstaining from the use of alcohol completely.  I believe my convictions helped me to realize my problem and to deal with it in an appropriate manner. As a result, I am a better person for having overcome this difficulty and moving my life forward in a positive direction.  My convictions did not inhibit me from attending and graduating from Law School.  I was found fit to sit for two State Bar Exams by N.C. and S.C. Bar Associations, nor has it inhibited me from becoming a licensed attorney.  As such, I do not believe my mistakes 14 and 16 years ago should inhibit me from becoming a judge.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  A tax lien has incorrectly been applied to my husband.  The S.C. Department of Revenue set up an account under his telephone number instead of his social security number and were assessing taxes to him as a result.  I have attached a letter from the S.C. Department of Revenue stating the liens were in error.

I have never defaulted on a student loan.

I have never filed for bankruptcy.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I know of none.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I know of none.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  I sent a letter of introduction to my local legislative delegation.  Therefore there would be an expense associated with the stationery and the postage, but it is nominal.  No other amounts.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  I know of none.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
Charleston County Bar Association;

(b)
South Carolina Bar Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Daughters of Penelope -non-profit organization dedicated to charitable service to the community.  We operate and run Penelope House, a home for battered women and their children.  We also collect canned food for the Homeless shelter in Charleston. We support an orphan in Cyprus, Greece through the Children’s Fund. We are associated with Greek Orthodox.

President -2001- present; Vice President - 1999-2001; Treasurer - 1996-1999.

(b)
Holy Trinity Greek Orthodox Church - my husband and I are active members of our church and participate in numerous charitable services through the church.

(c)
Outstanding Young American- I was recognized in 1997 as an Outstanding Young Woman of America for my contributions to the community.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  In all my years of practice of law, I have never had a complaint or grievance filed against me, despite the fact that I have handled numerous cases in many aspects of the law.  I have throughout my career, held the responsibility of practicing law with the highest esteem and have served my clients and the practice with respect and diligence.  I will apply these same qualities to the judiciary.  I have the demeanor and knowledge to serve a Judge in the Family Court.

48.
Personal References:

(a)
Justice Willis P. Whichard

Dean of the Law School, Campbell University

P.O. Box 158, Buies Creek, N.C. 27506
(910)-893-1750

(b)
Bart E. Daniel, Esquire

P.O. Box 856, Charleston, SC 29402

(843) 722-2000

(c)
Lucia Trevino-Lane, Esquire

3324 Rhett Butler Place, Charlotte, NC 28270
(704)-814-0377

(d)
E. Clark Fort

Customer Service Relations, First Union Bank

177 Meeting Street, Charleston, SC 29401
(803)-727-1000

(e)
Lisa Noecker, Esquire

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of any previous screenings; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  I would ask you if you wish to make an opening statement prior to my turning you over to counsel for some questions, and the opening statement is purely optional.  If you have none, I'm going to turn you over to Ms. Sharon Gunter, who has some questions for you.

MS. ANASTOPOULO:  That's fine.  I am happy to address Ms. Gunter's questions.

CHAIRMAN:  All right.  Good.  Ms. Gunter?

EXAMINATION BY MS. GUNTER:

Q.  Ms. Anastopoulo, can you please state your full name for the record, including your maiden name?

A. Certainly.  It's Constance Alexandra Apostolu (phonetic) Anastopoulo.  My husband made me add a couple of letters, but it's the same name almost.

MS. GUNTER:  Mr. Chairman and Members of the Commission, Ms. Anastopoulo has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission Members earlier and is included in your notebooks.  With the Commission's approval, I would ask that the majority of those questions be waived in this public hearing today.  Mr. Chairman, in a moment, I would like to address a few of the issues raised in Ms. Anastopoulo's sworn statement.  I would also ask that the statement be entered into a public record at this time.

CHAIRMAN:  Is there any objection?  If not, then it will be put into the public record at this point.

Sworn Statement to be included in Transcript of Public Hearings

Family Court Judge

Full Name:

Constance Alexandra Anastopoulo

Address: 

5821 Back Bay Drive, Isle of Palms, SC  29451

Home Telephone:
(843)-886-8575

Work Telephone:
(843)-722-8070

E-Mail Address:
Anastoc@aol.com

1.
Why do you want to serve as a Family Court Judge?  My mentor throughout law school and since is a retired Supreme Court Justice.  He taught me how important one judge can be to the entire judicial system.  I have practiced in the area of Domestic Relations since I became a lawyer.  I have seen how one decision in a family court case can have a ripple effect throughout a family and particularly on a child.  As a parent and a lawyer, I have an understanding and have seen this first hand.  I know the importance an understanding of domestic relations law, an empathy for the litigants, and a respect for the system.  I know that I possess these attributes and that I can continue to contribute to this area of the law as a Family Court Judge.

2.
Do you plan to serve your full term if elected?  Absolutely yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  I understand from reading the statute that the appointee must have practiced eight years at the time he/she is sworn in to take the seat.  As such, I can be appointed in February and receive my oath in May 2002, at which time I will have been licensed in South Carolina eight years.  Therefore, I have met all of the Constitutional requirements for this position.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I will not tolerate ex parte communications as an attorney, nor as a judge.  I cannot envision any scenario in which ex parte communications would be tolerated by me or any other judge.

6.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  I would err on the side of recusal in any situation in which there is the possible appearance of an inappropriate relationship in a matter before me.  As an attorney, I would hope for the same from any judge before whom I practiced and; therefore, would provide the same fairness to any attorney/litigant appearing before me.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  As stated above, I would grant great deference to a party requesting my recusal because as a litigator, I would want the same from any judge before whom I practice.  I would provide the same fairness that I wish to receive.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  Again, I would recuse myself in any circumstance in which there is a possibility of an appearance of an inappropriate relationship.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I would set the highest standard and therefore not accept any gift or social hospitality.  I would not want any judge before whom I appear to be socializing with opposing counsel.  Therefore I would not do so as a judge.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would notify the appropriate persons and cooperate fully with any resulting investigation.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re-evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No, I would withdraw completely from my firm.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?  Since I have practiced in Family Court for years, I have drafted all kinds of Family Court Orders.  Therefore, I would draft my own or request counsel to submit proposed orders and then conform the order to accurately reflect the judgment of the court.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?  I have utilized a system of a "tickler" file, calendars, computer notifications in my practice to maintain a very complicated and deadline filled calendar.  I would employ the same methods.

15.
What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?  I am not an advocate of judicial activism.  I believe the legislature should promulgate the laws and the judiciary should interpret them.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I believe that the docket of the Family Court could be improved to more efficiently move cases through the Family Court.  As such, I would suggest recommendations to promote efficiency and fairness.

17.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.  I have been a litigator since marrying my husband.  I have already learned to balance the demands of my profession with my personal relationships.  It also helps that my husband is a lawyer and he understands the demands of practicing law.  I also utilize a circle of helpers who assist with my children, including my mother-in-law, other family, and sitters.

18.
Would you give any special considerations to a pro se litigant in family court?  I would treat all litigants, be they pro se or represented by an attorney with fairness and respect.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.  I would recuse myself in any case in which there is even a potential for an appearance of impropriety.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender? No.

22.
Have you attended all mandatory continuing legal education courses?  Yes.

23.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

Divorce and equitable distribution:  30%

Child custody:  30%

Adoption:  1%

Abuse and neglect: 10%

Juvenile cases: 1%

24.
What do you feel is the appropriate demeanor for a judge?  To have an understanding of the law, to treat litigants and their counsel with respect, to promote justice and fairness, and at all times to be impartial and base decisions on the law and evidence presented.

25.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  They apply at all times, seven days a week, twenty-four hours a day.

26.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  No, it is never appropriate to be angry with a member of the public or in dealing with attorneys.  I do not believe anger accomplishes anything.

27.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have only mailed a letter of introduction to my local legislative delegation.   That mailing would include the cost of stationary and stamps, but that amount is less than $100.00.

28.
Have you sought or received the pledge of any legislator prior to this date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  I sent a letter of introduction stating my intent to seek the seat.

32.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Constance A. Anastopoulo

Sworn to before me this 12th day of July, 2001.

MS. GUNTER:  Mr. Chairman, also included in the notebooks for your review is a copy of the candidate's personal experiences statement.

BY MS. GUNTER:

Q.
Ms. Anastopoulo, pursuant to Section 20-7-1370 of the South Carolina Code of Laws, no person shall be eligible to the office of Family Court Judge who, at the time of assuming the duties of such office, has not been a licensed attorney at that time for a period of at least eight years.  Can you please tell the Commission on which date you were sworn into the Bar and in South Carolina, when the eight-year requirement will be met, and how you will assure compliance with the statute?

A.
I will be happy to.  I was sworn in on May 16th.  May 16th of 2002 will be my eight years.  And I have reviewed that statute.  Prior to placing my name before the Commission, I called the Qualifications Committee and asked them about the propriety of the Legislature appointing that position and yet not assuming those duties until I met that eight years, which is a period of about two or three months.  They said that they were unaware of any conflict.  It was certainly within the discretion of the Legislature to do that.  Therefore, I felt comfortable placing my name before the Commission.  I did put in my record that I'm aware that May will be my eight years in which to serve.

I do believe that the opportunity -- I believe this appointment will be sometime in February.  The difference between February and May, I believe, will give me an opportunity to close up my practice, to transfer my clients to other partners in my firm, to advise the Chief Administrative Judge of any potential conflicts that I have, and to sever all ties with my firm.  In addition, I think, given the budget crunch, a delay of two or three months might not be a bad thing. So I feel that I can comply with that and assume those duties pursuant to the statute on May 16th.

Q.
Ms. Anastopoulo, although your SLED check came back negative to the Commission, you disclosed in your Personal Data Questionnaire that you have been convicted of two DUI's.  Would you please tell the Commission in which state you were convicted, the dates of those convictions, and give the circumstances surrounding the offenses and convictions?

A.
Certainly.  I did disclose -- and I'm happy to do that.  I was convicted of DUI in North Carolina.  I believe it was 16 and 14 years ago in 1985 and 1987.  I had just graduated from college.  I was young and incredibly stupid, and I was dealing with the death of my mother after a very long illness from cancer, and I made two incredibly stupid decisions.  But I have tried to take those ill decisions and utilize them and recognize at that time that I had a problem with alcohol.  And from that point on, I feel like at an early age, I was able to recognize that.  I absolutely do not consume alcohol.  I recognize my problem, and I have not done so.  And I think that -- that happened prior to my even thinking about going to law school.  It did not prevent me from going to law school.  It did not prevent from sitting for a bar, and it did not prevent me from becoming a licensed attorney, and I don't feel that it should prevent me from becoming a judge, based on those decisions.  I feel like I have faced that problem, I feel like I have recognized that problem, and I feel like it actually has turned out to be a good thing for me.  I know that I'm a better parent.  I know that I'm a better wife because of that decision that I made.  But most importantly, I believe that I'm a better person because of that decision.

Q.
Ms. Anastopoulo, why do you want to serve as a Family Court Judge?

A.
I have placed my name before the Commission not without a great degree of thinking about this position and what it means.  I want to tell the Commission a little bit about myself.  My father was an immigrant to this country, and he went to school.  He became a lawyer and he practiced law for over 50 years.  I was raised in a home that had a fundamental respect for the law.  My uncle is a judge in Virginia.  I was taught at an early age to give back to the community.  My father felt very grateful for the opportunity that he had; and because of that, he taught us that we have to give back what we have received.  I'm very fortunate person, and I feel like, based on my education, my experience, that I also need to give back.  I was fortunate enough to marry into a family that also values community service.  My husband Akim and father-in-law have served on numerous commissions and boards.  We have been dedicated to public service.  And I believe that Family Court is the court that impacts people's lives the most.  And that is the place that I can utilize my skills, my talent, my knowledge of the law best in serving the public.  In continuance of that, I have served as President of the Daughters of Penelope, which is an organization which is a charitable organization and serves to support a battered women's shelter, The Penelope House.  In addition to that, I worked and received a grant from the Z. Smith Reynolds Foundation to work with women in prison when I graduated from law school, again, to give back to the community.  I felt that those people needed my services the most, and I utilized that before I married my husband.  But finally, I have been mentored all my legal career by a Supreme Court Justice in North Carolina who has dedicated his life to public service.  He's a long-time legislator, a long-time judge, and he has taught me firsthand the impact that one judge can have on the community, one judge can have on the litigants.  And I think that primarily Family Court has that focus.  So I am dedicated to serving in Family Court, and that is why I seek this position.

Q.
Ms. Anastopoulo, regarding your experience as it relates to your candidacy here today, can you explain to the Commission how you feel your legal and professional experience thus far will help you be an effective Family Court Judge?

A.
Well, I think perhaps I have argued maybe more or as many appellate decisions as any of the other people in my race.  I have argued cases before the Fourth Circuit Court of Appeals.  I've argued numerous cases before our state Supreme Court, our Court of Appeals, and litigated a number of cases in Civil Court, as well as in Family Court.  And I believe that my understanding of the law, my intent to follow the law as written by the Legislature to show compassion to litigants in court will serve me as a Family Court Judge.  And I believe that I can carry out those duties based on that experience.  I have served a number of different courts, and I believe that that will help me as a Family Court Judge.

Q.
Please tell the Commission about your family Court experience, your prior Family Court experience.

A.
When I came to South Carolina, my husband had a fairly large practice in both civil and domestic court.  As a result of that, I started, both from my experience in North Carolina, working in Family Courts with women in prison, and then coming to South Carolina.  I basically took over his domestic practice.  I cut my teeth for the first five years on exclusively Family Court practice.  I did that representing both husbands, wives, children.  I have represented juveniles, as well.  I have argued a family court case, an alimony case all the way to the State Supreme Court.  So I believe that I have done every aspect of Family Court over my eight years of service in South Carolina.  And I think that I have seen every aspect of the Family Court, both as juvenile, court-appointed, Guardian ad Litem, an advocate for litigants, and through appellate decisions.  So I believe I can serve the Family Court through my experience.

Q.
What do you think is the appropriate temperament for a Family Court Judge, and how do you intend to adhere to that standard?

A.
Well, I know from my experience that the temperament of a Family Court Judge, I believe they have to be obviously unbiased in their approach, but I think civil both to the attorneys, as well as to the litigants.  When people bring their problems to Family Court, they are -- usually it's an emotional situation.  And I think the compassion and understanding of a Family Court Judge can go a long way to resolving cases and go a long way to helping litigants in that process.  So I believe that my temperament will be that of one of fairness, one of trying to make a judicious decision, one of unbiasness, but one of compassion, as well.

MS. GUNTER:  Thank you, Ms. Anastopoulo.  Mr. Chairman, I would note for the record that the majority of the bench and bar surveys received regarding Ms. Anastopoulo were favorable.  One negative response was received.  No formal complaints were received by the Commission.  I would also note that the Lowcountry Citizens Committee reported that Ms. Anastopoulo is a qualified and respected candidate.  Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record.

CHAIRMAN:  Is there an objection?  There being none, it will be done so at this point.

The Lowcountry Citizens Advisory Committee reported:  “The Lowcountry Citizens Committee finds Constance A. Anastopoulo to be a qualified and respected candidate.  The committee recommends Constance Anastopoulo’s election to the position of Family Court Judge.”
MS. GUNTER:  I have no further questions, Mr. Chairman.

CHAIRMAN:  Thank you.  Do any Members of the Commission have any questions?  If not, that concludes this stage of the screening process.  Just several housekeeping things.  First of all, the Commission keeps this record open until such time as it takes a final vote.  That is not to indicate there is anything outstanding or anything.  It's just standard policy here.  Secondly, if the Commission should find you qualified, you cannot solicit any formal commitments until 48 hours after the issuance of the informal report.  The staff would notify you both as to the date of the informal report and the official report which then, of course, would click off the time that you could proceed to ask for commitments.  Beyond that, there is nothing else to date.  We thank you for coming, and have a nice day.

MS. ANASTOPOULO:  Thank you for the opportunity to appear before you.  Thank you.

CHAIRMAN:  That, my understanding, is the last one before lunch.  We will stop and go off the record at this point.

CHAIRMAN:  We will go back on the record now.  We have before us Ms. Mary Alice Hubbard Godfrey, who is offering for Family Court for the 13th Judicial Circuit, Seat Number 3.  Good afternoon, and we're happy to have you with us.

MS. GODFREY:  Good afternoon.

CHAIRMAN:  If you would be so kind as to raise your right hand.

 (MARY ALICE GODFREY WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN:  Do you want to update or make any changes at this time to your Personal Data Questionnaire that you have filled out?

MS. GODFREY:  No, sir, I don't.

CHAIRMAN:  Do you have any objection to our making that a part of your sworn testimony today as if you had fully stated those matters here and on the record?

MS. GODFREY:  No objection.

CHAIRMAN:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat:  Family Court, 13th Judicial Circuit, Seat 3

NAME:
Mrs. Mary Alice Hubbard Godfrey

HOME:  
121 Chipwood Lane, Greenville, South Carolina 29615

BUSINESS:  
10 East Avenue, Greenville, South Carolina 29601

TELEPHONE:
(home):  864-322-5235



(office):  864-467-9196

2.
Date and Place of Birth: December 10, 1952, in Bennettsville, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on April 10, 1993, to Everett Posey Godfrey, Jr. (Bill).


Divorced:


Mary 17, 1978, Mary Alice Gibson, Moving Party, Adultery;


August 7, 1987, Mary Alice Hobbs, Moving Party, Adultery.

Children:


Angie Watson, age 27, homemaker, mother, and caretaker of my 85 year old mother;


Chrissie McNamara, age 25, cosmetologist, day care chef, mother;


Mac Hobbs, age 18, college student;


Zac Godfrey, age 7.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Winthrop College, June 1970 - August 1971, transfer;


Francis Marion College, August 1971 - December 1973, B.S. degree;


Francis Marion College, January 1978 - July 1979, Graduate work;


University of South Carolina, July 1979 - August 1979, Graduate work;


USC School of Law, August 1985 - May 1988, Juris Doctorate.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, November 1988.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Student Government Association, USC Law School, 1986 - 1988

Law School Orientation Committee, USC Law School, 1987

Pi Alpha Delta, USC Law School, 1986 - 1988

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
Hot Topics in Domestic Law;


(b)
Year in Review;


(c)
S.C. Bar Deep Caribbean Cruise (1998);


(d)
Public Defender Association Conferences;


(e)
Family Court Mediator refresher course.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


Yes.  I taught Property/Real Estate Law in the paralegal program at Greenville Technical College 1992 - 1994. 


I was a guest lecturer for a USC School of Law Real Estate Transactions class.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

South Carolina Bar, 1988;

U.S. District Court, 1989.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1988 - 1991
Assistant County Attorney, Richland County Attorney's Office


Provided legal representation for various departments of county government and Richland County Council; conducted legal research and rendered legal opinions, drafted ordinances, handled both trial court and appellate level cases (issues included, but not limited to, employment law, zoning, business license, and voting machines)


1991 - 1992
Assistant Solicitor, 5th Judicial Circuit


Prosecuted criminal cases by trying cases in both General Sessions Court and Magistrate's Court; prosecuted juvenile cases in Family Court; presented cases to the Grand Jury; handled preliminary hearings and bond hearings for the solicitor's office; prepared indictments, performed Early Legal Assistance for law enforcement


1992 - 2001
Private Practice with Godfrey Law Firm


Litigation oriented law firm with my husband, E.P." Bill" Godfrey as partner; tried cases in all state courts (magistrate's, municipal, common pleas, family, and general sessions)



1992-1995:  I closed real estate transactions in addition to the litigation practice


1996-2001:  I handle foreclosure hearings before Masters in Equity in the upstate on a piecework basis for a law firm from York, South Carolina


DIVORCE AND EQUITABLE DIVISION OF PROPERTY:  I have represented many individuals in their divorce litigation.  Some cases have been short, and relatively uncomplicated. Some cases have involved serving the opposing party by publication and some involved a need for an interpeter or a guardian ad litem for an incarcerated defendant. 



I have represented on cases involving significant debts and assets of the marriage, the transmutation of non-marital property into marital property, and difficult identification, valuation, and equitable division of marital assets.  Resolution of these issues has been reached both through negotiation and through trial.



I am a licensed Family Court Mediator and have been certified as such since 1995. As a mediator, I have assisted parties in resolving their disputes concerning property division as well as other issues.

CHILD CUSTODY:  I have represented many individuals in child custody cases.  I have represented both fathers and mothers.  I have represented grandparents and legal guardians. I have worked with psychologists and other experts in trial preparation and at trial.


I have also served as Guardian ad Litem in many child custody cases.  I have frequently been appointed by the Court to do an expedited preliminary guardian's report in order to stabilize a child's situation.

ADOPTION:  I have represented individuals in stepparent adoptions.  I have also served as the Guardian ad Litem is stepparent adoptions.

ABUSE AND NEGLECT:  I have represented the defendant in abuse and neglect cases.  I have also served as the Guardian ad Litem for the children and as the attorney for the Guardian ad Litem in abuse and Neglect cases.

JUVENILE JUSTICE: As Assistant Solicitor, I have prosecuted juveniles for various crimes, both having full trials and also handling the cases with a plea at adjudication and then handling the dispositional hearing.  I have conducted waiver hearings to waive juveniles up to General Sessions Court.  I have conducted detention hearings.


In private practice, I have represented juvenile defendants in family court.

15.
What is your rating in Martindale-Hubbell?  I am not listed in Martindale-Hubbell because my practice of law has always been either as a full-time assistant county attorney, as a prosecutor, or as a member of a one and two lawyer small firm.  I have never seen the need nor the financial justification to list myself.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

2 cases

(b)
state: 

1993-1996:  several times per week





1996-1998:  several times per month





1999-2001:  several times per week

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

 5%


(b)
criminal:
40%


(c)
domestic:
55%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

15%


(b)
non-jury:
85%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Hayden v. FNMA (1997):  My clients prevailed with a jury verdict against FNMA for violation of the Unfair Trade Practices Act.

(b)
The State v. Anthony Edwards (1996):  My client was found by a jury to be not guilty of the murder charge against him.

(c)
Felts v. Richland County, 383 S.E.2d 261 (1989):  I assisted with the appeal and argued before the Court of Appeals.  Richland County prevailed.

(d)
Johnson v. Richland County: a $1,000,000 breach of contract action

(e)
Centaur v. Richland County: Richland County sexually oriented business zoning ordinance litigation

20.
List up to five civil appeals that you have personally handled.  I have not personally handled any domestic appeals.

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  Not Applicable.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Not Applicable.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?


Candidate for Administrative Law Judge Division, Seat 2, Spring 1999.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

1974 - 1978:
Kindergarten teacher, Clio Elementary School, Marlboro County Board of Education


1975 - 1978:
Arts and Crafts Director; Camp Horizon, Bennettsville, South Carolina




A day camp for mentally and emotionally handicapped children

1978 - 1979:
Director of Marlboro County Improvement Committee (An ESAA grant funded, non-profit organization)


I was responsible for writing the grant, hiring and training 16 tutors to work in 11 elementary schools countywide. I identified the 220 students to be tutored (Grades 1-6) by contacting teachers for referrals.  I personally conducted parenting workshops each month.  I set up and supervised 5 summer enrichment craft programs for elementary school age children during the summer months countywide.


1979 - 1981:
Fifth grade teacher, Pine Ridge Middle School, Lexington II School District

28.
Are you now an officer or director or involved in the management of any business enterprise?  I am a partner in Godfrey Law Firm.  The other partner is my husband, E.P. "Bill" Godfrey.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  I was named in a former domestic client's bankruptcy proceeding because she was court ordered to pay attorney's fees and costs.  That client's name was Sue Nelson.


I am aware that I have been named as a creditor in at least one bankruptcy proceeding of a parent in a case in which I served as Guardian ad Litem.

36.
Are you now or have you ever been employed as a "lobbyist," as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a "lobbyist's principal," as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist's principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that "[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I have no knowledge of any such charges.

39.
S.C. Code § 8-13-765 provides, in part, that "[n]o person may use government personnel, equipment, materials, or an office building in an election campaign."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I have no knowledge of any such charges.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
South Carolina Bar Association, Children's Law section member;


(b)
Greenville Bar Association;


(c)
South Carolina Women Lawyers Association;


(d)
South Carolina Trial Lawyers Association;


(e)
Upstate Mediation Network; board member.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Daughters of the American Revolution (DAR): State Literacy Chairman, Chapter Regent, Chapter Secretary;


(b)
Christ Church, Greenville:  Bible school teacher, member of Madrigals (choir);


(c)
Tamassee School, Salem, South Carolina:  Advisory Board Member;


(d)
Lake Forest Elementary School PTA.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:

(a)
Stephen A. Spitz, Esquire

225 Hampton's Grant Court, Columbia, S.C. 29209

803-783-8863

(b)
C. Dennis Aughtry, Esquire

P.O. Box 21744, Columbia, S.C. 29221


803-798-6900

(c)
Donald Borleis, First Union Bank

Greenville, S.C.  29615




864-289-8521

(d)
George Tuggle, Jr.

65 Century Circle, 1400 A, Greenville, S.C. 29607

864-271-8759

(e)
H. Dean Bare, Administrator, Tamassee DAR School

P.O. Box 8, Tamassee, S.C. 29686



864-944-1390

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of previous screenings; and a check for economic conflicts of interest.  We have received no affidavits in opposition to your election.  No witnesses are present to testify.  I would ask you if you have any brief opening statement you would like to make at this time.  It's purely optional, up to you.  Other than that, I will turn you over to counsel for just a few questions for you.  Mr. Ben Mustian will be asking those on behalf of the Commission.

MS. GODFREY:  Thank you very much.  I really don't wish to make much of a statement, except to say that I'm happy to be here and would entertain any questions anyone like might to ask.  I am a practicing attorney in Greenville, and just look forward to possibly serving and hopefully will be serving as Family Court Judge in the Greenville/Pickens area.

CHAIRMAN:  All right.

MR. MUSTIAN:  Good afternoon, Ms. Godfrey.

MS. GODFREY:  Good afternoon.

MR. MUSTIAN:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Ms. Godfrey has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional qualifications, office administration and temperament.  That statement was provided to all Commission Members earlier and is included in your notebooks.  I have no concerns with this statement; and with the Commission's approval, I would ask those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:  Is there any objection to the waiver and the admission of it into the record?  There being none, it will so be done at this point.

Sworn Statement to be included in Transcript of Public Hearings

Family Court Judge (New Candidate)

Name: 

Mary Alice Hubbard Godfrey

Address: 
Home
121 Chipwood Lane, Greenville, South Carolina 29615

Work
10 East Avenue, Greenville, South Carolina 29601

Home Telephone:
864/322-5235

Work Telephone:
864/467-9196

E-Mail Address:
maryalice@godfreylawfirm.com

1.
Why do you want to serve as a Family Court Judge?  I want to serve as a Family Court Judge for many reasons.  I believe my training, education and experience has prepared me to be a good family court judge.  Both my personal and professional experiences have prepared me to be a good family court judge.  I want to be a family court judge.  I do not consider the position to be "stepping stone" position.  I believe that I will enjoy serving and that I will have fulfilled my potential when I serve in this capacity.

2.
Do you plan to serve your full term if elected?  Yes, I absolutely do.

3.
Do you have any plans to return to private practice one day?  No, I do not.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes, I do meet the Constitutional requirements.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I believe that ex parte communications are generally inappropriate.  Only in emergency situations should they be done, and I believe it is important to then schedule a hearing on the record as soon as practical to handle the matter after notice.

6.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  I believe that it is necessary to consider recusal when an appearance of bias or prejudice exists.  If a court does not believe that circumstances prevent the court from being impartial, the court still must inform all parties at the earliest time possible of a possible appearance of bias or partiality so that the parties may make a motion to recuse if they so desire.  In the event the court believes that the court can be fair and impartial despite the disclosed relationship, the court should state this.  If no party requests recusal at that point, the judge should hear the matter.



I believe that in cases concerning lawyer-legislators, former associates, or law partners, extreme care must be taken to preserve the integrity and impartiality of the court.  Disclosure of potential conflicts and /or bias should be made immediately.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Yes, I would grant such a motion.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  By fully disclosing the involvement to the parties and inquiring of the parties whether recusal is requested.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

I would not accept gifts, i.e., payment for a meal at a restaurant, but I would accept normal social hospitality such as attending a party.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would investigate to be certain that the facts were correct and then report the misconduct to the appropriate authorities.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re-evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

The attorney of the prevailing party would prepare the order, allowing the opposing attorney to review and give input, then forward the proposed order to the court.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?  We would utilize a calendar on the computer as well as a calendar book.  I believe in a tickler system wherein the deadline is noted and referenced at least 2 weeks ahead and then 1 week ahead.

15.
What is your philosophy on "judicial activism," and what effect should judges have in setting or promoting public policy?  I do not believe that judges should set or promote public policy.  This is the realm of the legislature.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I plan to attend all local Bench/Bar monthly meetings, judicial continuing legal education, and take part in the high school moot court competitions.

17.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No, I do not feel that serving as a judge will strain my personal relationships. My husband is a lawyer and, in fact, he is my law partner. He is happy for me to serve as a Family Court Judge.  We have anticipated the times I will be out of circuit.

18.
Would you give any special considerations to a pro se litigant in family court?  Only to the extent that I would ascertain the pro se litigant's understanding of the proceeding and whether that litigant has made an informed decision not to retain counsel.  It is the litigant's right to appear pro se in the event he wishes to.  I would grant no special treatment just by virtue of his decision to go "lawyerless."

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you attended all mandatory continuing legal education courses?  Yes.

23.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

a. Divorce and equitable distribution:  30%

b. Child custody:  30%

c. Adoption:  .5%

d. Abuse and neglect:  2%

e. Juvenile cases:  10%

24.
What do you feel is the appropriate demeanor for a judge?  Neutral, impartial, patient, thoughtful, understanding, even-tempered, compassionate, firm.

25.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  These rules should apply twenty-four hours a day, seven days a week.

26.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  No.

27.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

28.
Have you sought or received the pledge of any legislator prior to this date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted? Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Mary Alice Hubbard Godfrey

Sworn to before me this 17th day of July, 2001.

Notary Public for South Carolina
My commission expires:01-21-2009

MR. MUSTIAN:  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  One final matter:  I would note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire, which was introduced earlier into the record, Ms. Godfrey meets the requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MR. MUSTIAN:

Q.
Ms. Godfrey, why do you now want to serve as Family Court Judge?

A.
I believe it is a position that I am very qualified through experience and -- in both life experience and work experience to fill.  I believe that temperament is very, very important in a Family Court Judge.  I believe that this would be a way for me to serve the state.  Although, it is not a win/win situation.  Family Court is never a win/win situation.  I believe that I -- with my working knowledge of family law, I'm in Family Court a lot, representing private clients.  I've been there three times already this week and it's just the middle of Tuesday.  So I believe that I have something to offer, and I would like to serve.

Q.
In your PDQ, you list several areas in which you specialized in family law.  Would you elaborate on those areas in which you have experience as it would relate to your position as Family Court Judge?

A.
Certainly, with the disclaimer that I'm not looking at what you're referring to, and I believe I know what you're referring to.  I certainly do represent litigants, private litigants now, and have in Greenville County since 1992 in the areas of divorce and equitable division of property, child custody.  I have done adoptions, family adoptions, step-parent adoptions to a small degree.  I have represented juvenile defendants in Family Court.  Of course, that's where the juveniles who are charged with a crime are tried.  Of course, in Columbia, I have prosecuted the juveniles as an assistant prosecutor in this judicial circuit.  But certainly, Family Court makes up a large part of my practice currently.  And if I have left anything out, of course, it's everything that goes along with a divorce and custody.  I might add that I have served as Guardian Ad Litem in many cases in the last two years, particularly, I had some prior to that acting as the attorney guardian in Greenville County in custody matters.

Q.
In your Personal Data Questionnaire, you stated that there were currently two complaints pending against you.  Can you please briefly describe the substance of those complaints and their status?

A.
Well, one has been found unfounded.  That one related to a complaint by the family of a man I represented on a charge of assault and battery with intent to kill in Oconee County, although there was a very good offer of a deal.  He wanted to go to trial and he did, and he got 20 years.  His complaint had nothing to do with the actual litigation of the case.  It had to do with the fact that there was a set of rings that I accepted as collateral.  He wanted -- I took representation for a smaller retainer than anyone he had talked to.  So I had his rings as collateral, and now his mother wants the rings back.  That was basically a fee dispute, and not a disciplinary matter.  And, frankly, it's not gone to fee dispute.  The other matter was a domestic case, and it relates to a lady who essentially also didn't want to pay me, and didn't pay until after I had done all of the work.  We had gone to the final hearing.  And without going into all of the details of her litigation, we somehow convinced her that she must use her credit card and pay our bill.  And within the week, then she filed the complaint, wanting her money back immediately.  She filed that, I believe, in January.  I was looking at my paperwork.  And alleged certain things.  And there has been no finding.  And I really do believe it was all about the money.  I think she wanted to get her money back before she had to make a payment on the credit card, even.

MR. MUSTIAN:  Thank you.  I would note for the record that Ms. Godfrey did not receive any bench and bar survey responses due to Mr. Couick's explanation of the e-mails earlier today.  Any issues that were raised during the investigation have been addressed here today.  I would also note that the Upstate Citizen's Committee reported that Ms. Godfrey met the qualifications set forth in the evaluative criteria.  Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record.

CHAIRMAN:  Any objection?  There being none, it will so be done at this time.

The Upstate Citizens Advisory Committee reported:  “Ms. Godfrey meets the qualifications as set forth in the evaluative criteria.”

MR. MUSTIAN:  I have no further questions.

CHAIRMAN:  Does any Member of the Commission have any questions at this time?  All right.  Then that will conclude this stage of the judicial screening process.  Just a couple of housekeeping matters.  One is, first of all, that we keep the records of the Commission open until such time as we vote.  That means that if some matter should come up that we need some clarification on, we have that option for asking for additional information.  It does not mean, though, that anything is pending at all.  It is standard procedure.  Secondly, you cannot, as you know, ask for commitments until 48 hours after the release of the informal report, which then becomes the formal report. If you are found qualified, you may at that point, at the official time, ask for commitments.  But the staff will notify you both as to whether you have been found qualified and as to the official dates to seek the commitments.  Beyond that, we thank you for coming, and have a nice day.

MS. GODFREY:  Thank you very much.

CHAIRMAN:  We will go off the record at this time.

 (Off-the-record discussion.)

CHAIRMAN:  Going back on the record at this point.  We have before us Mr. Gordon B. Jenkinson.  He's offering for Family Court for the Third Judicial Circuit, Seat Number 1.  If you would be so kind as to raise your right hand.

(GORDON B. JENKINSON WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN:  Have you had an opportunity to review your Personal Data Questionnaire?

MR. JENKINSON:  Yes, sir, I have.

CHAIRMAN:  Are there any additions or deletions that need to be made thereto?

MR. JENKINSON:  No, sir.

CHAIRMAN:  Do you have any objection of our making that a part of your sworn testimony as if you had stated all of those matters here and on the record today?

MR. JENKINSON:  No, sir, I don't.

CHAIRMAN:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat:  Family Court Judgeship, Third Judicial Circuit 

NAME:
Mr. Gordon B. Jenkinson 

HOME:
300 West Academy Street, Kingstree, SC  29556 

BUSINESS:
120 West Main Street, P.O. Drawer 669, 


Kingstree, South Carolina 29556 

TELEPHONE:
(home):  (843) 355-9264 



(office):  (843) 355-2000 

2.
Date and Place of Birth:  November 19, 1948, Kingstree, Williamsburg County, SC.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 19, 1972, to Margaret Kelley Jenkinson.


Never divorced.


Children:

Martha Kent Jenkinson - DOB 01/16/76 - 2001 Graduate of USC School of Law; will take a position of Clerk for the Honorable Victor Rawl in August 2001;


Mary Gordon Jenkinson - DOB 07/21/78 - She is a rising senior at Salem College in Winston-Salem, North Carolina.

6.
Have you served in the military?


Yes, I served in the US Army on active duty from July-October 1974, as an Ordinance Officer.  I was honorably discharged from the Reserves as a Captain about 1978.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


I attended The Citadel from 1967 - 1971 and graduated with a Bachelor of Arts degree in English.  I attended the University of South Carolina School of Law from 1971-1974 where I received my juris doctor degree.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


The only state that I have been admitted to practice is South Carolina.  I passed my first bar examination in 1974. 

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


While attending The Citadel, I held the rank of corporal my sophomore year, staff sergeant my junior year, and was a first lieutenant my senior year.  My senior year 1970-1971, I was on the Commandant's Distinguished Service List, a Dean's List Student, a member of the Senior Class Board of Directors and Activities Editor of The Sphinx, the school yearbook.  I held no leadership positions in law school.

10.
Briefly describe your continuing legal or judicial education during the past five years.


1995:
(a)
02/03/95 - Workers' Compensation Law Update;



(b)
11/17/95 - Marital Litigation;



(c)
12/01/95 - Workers' Compensation Practice in South Carolina.


1996:
(a)
01/12/96 - Worker's Compensation Practice in South Carolina;



(b)
12/13/96 - Powerful Witness Preparation.


1997:
(a)
05/02/97 - State & Federal Practice;



(b)
12/5&6/97 - Auto Torts XX - Atlanta.


1998:
(a)
04/24/98 - Stuff You need to Know (SCCAWC);


(b)
12/11/98 - Expert Witnesses - The Art and the Law.


1999:


(a)
07/30/99 - Effective Rainmaking;


(b)
10/01/99 - Masters in Trial;


(c)
12/3&4/99 - Auto Torts - Atlanta.


2000:
(a)
09/15/2000 - Hot Tips from the Best Domestic Experts;



(b)
12/1&1/2000 - Auto Torts XXIII - Atlanta;



(c)
12/06/2000 - Nursing Home Negligence.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  I taught business law and government courses c. 1975-1977 at the Williamsburg Technical College, Kingstree, SC.  These were basic, college credit courses. 

12.
List all published books and articles you have written and give citations and the dates of publication for each.  My novel, Live Oaks, was published by Nimrod House of Richmond, Virginia, in 1996.  I have not published in the legal field. 

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


(a)
Admitted to the South Carolina Bar on November 14, 1974; 

(b)
Admitted to the United States District Court for the District of South Carolina on October 2, 1975.


(c)
Admitted to the Fourth Circuit Court of Appeals on January 4, 1984;


(d)
Admitted to the United States Supreme Court on February 20, 1996. 

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.



I began practicing in the firm of Jenkinson & Jenkinson November 1974 with my father, W.E. Jenkinson, Jr., and my brother, W.E. Jenkinson, III.  Initially I handled cases typical of new associates such as minor wreck cases and family court files.  I also handled a number of criminal cases by appointment since Williamsburg County had no public defender.  In 1981, M. Duane Shuler and I were appointed co-public defenders for Williamsburg County and at that time, the majority of my caseload consisted of criminal cases.  Mr. Shuler and I worked together in this capacity until 1988, when he was appointed assistant solicitor for the Third Judicial Circuit.  I was the sole public defender for the next three years.  During the eleven years that I was in this position, I tried hundreds of cases and handled five death penalty cases to conclusion.  I was also charged with the responsibility of handling all court appointed juvenile cases in Family Court.  In 1991, I resigned from the public defender's office to devote more time to my growing private practice.  My father passed away in 1991, and my brother and I took in two associates, Ernest J. Jarrett and Jennifer R. Kellahan in the mid 1990's who are now partners.  I began handling complex civil and family court cases, and my brother began handling all criminal matters.  In the latter part of the 1990's, as our junior partners gained more experience, we began to concentrate more in our areas of expertise.  Mr. Jarrett and I now handle all of the family court files and I now estimate that seventy to seventy five percent of my practice is devoted to family matters.  Presently, I am the contract attorney for the Georgetown County Department of Social Services where I handle emergency protective custody cases, termination of parental rights and adult protective custody cases. 


Experience in Family court practice areas:


Divorce and equitable division of property and child custody:  I have handled hundreds of cases in these areas.  At least three complex equitable division cases were appealed to the Court of Appeals. 


Adoption:  I have also handled many private adoptions, and I also work closely with the Region IV Office of the SC Department of Social Services in their special needs program. 


Abuse and Neglect:  My experience with abuse and neglect cases was limited until this spring when I became a contract attorney for the Georgetown County Department of Social Services.  With 25 to 30 open files, I have become experienced in this area very quickly.


Juvenile justice:  In my eleven years as public defender, I also handled hundreds of juvenile cases.  I have not been retained on a juvenile case, however, in many years. 

15.
What is your rating in Martindale-Hubbell?  BV.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
1 or 2 times 


(b)
state:

approximately 50 times a year 

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

29%


(b)
criminal:
  1%


(c)
domestic:
70%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

5%


(b)
non-jury:
95%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Wise v. Broadway, 315 S.C. 273, 433 S.E.2d 857 (1993).  This was an automobile accident case in which the plaintiff I represented sustained significant injuries when he was rear-ended by a truck.  The trial judge struck punitive damages even though there was evidence of violation of at least one statute.  On appeal, the South Carolina Supreme Court reversed the trial court's decision.  This case generated much interest from the insurance defense bar because they felt that if the trial judge was affirmed, it would be much more difficult for the issue of punitive damages to go to a jury.  Both the South Carolina Defense Trial Attorneys' Association and the South Carolina Trial Lawyers' Association filed amicus briefs.

(b)
State v. McKnight, 352 S.E.2d 471, 291 S.C. 110 (1987).  I was the lead attorney in this drug prosecution of six people.  We successfully moved to suppress the evidence seized pursuant to a defective search warrant.  The Supreme Court upheld the trial judge's order, finding that the state search warrant statute had not been complied with by the arresting officers.  As a result of the Court's ruling, all charges against the defendants were dismissed.

(c)
State v. Cooper - This 1978 case was one of the first death penalty cases that was called for trial after the death penalty was reinstated in Furman v. Georgia.  My co-counsel and I recruited the assistance at trial of Milliard Farmer, a nationally known death penalty expert.  We also hired a leading jury consultant when this specialty area was in its infancy.  As a result, we were able to disqualify many venire members.  After the second day of trial when only 3 jurors had been seated, the State agreed to a plea of life for our client. 

(d)
Faires, et al. v. Kirk - unreported opinion of the Court of Appeals. I represented the homeowners in Charleston County who were sued by their building contractors.  The case took about a week to try and it involved many complex valuation issues.  The trial court ruled in favor of the homeowners and awarded me $42,000.00 in attorney's fees under the mechanic's lien statute.  The contractors were unsuccessful in their appeal.

(e)
Gaskins vs. Gaskins - (1995) - This divorce action involved a substantial marital estate with many issues such as transmutation, valuation of tobacco crop allotments and alimony.  My client received a substantial amount of alimony and her equitable division award was increased by a ruling of the Court of Appeals.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  If you are a new applicant for family court, answer this question using domestic appeals.


(a)
Redmond v. Redmond, 92-DR-21-2244;


(b)
Gaskins v. Gaskins, 95-DR-21-2920;


(c)
Herring v. Herring, 96-DR-21-2070;


(d)
Fennell v. Fennell, (unreported) Judgment Roll. 18709, filed 06-05-91; 


(e)
Lottie Cooper McCrea vs. Leverne Cooper, et al. (1977).

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  Not Applicable.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Not Applicable.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.  I was elected by the State Legislature in 1993 to serve on the South Carolina Coastal Council for a four-year term.  I did not seek re-election.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  I was a partner in a real estate development company known as Birchwood Partnership beginning in 1978.  A builder and I purchased a tract of land near Kingstree and developed it for residential lots.  Around 1985 we divided the remaining lots and liquidated the partnership.



I was also involved in a similar partnership known as Thorne's Thicket.  My partner and I dissolved this arrangement about 1995. 

28.
Are you now an officer or director or involved in the management of any business enterprise?  Explain the nature of the business, your duties, and the term of your service.  I am currently a partner with my brother, H.M. Jenkinson, of Mt. Pleasant, SC, in a real estate development company known as Cedar Hill Partnership.  We formed this partnership in 1993, when we began developing raw land for residential lots in the Kingstree area.  We have also purchased and renovated two houses in downtown Charleston that are now held as rental units.  Earlier this year, we divided the remaining lots, and I sold him my half interest in approximately twenty- five financing contracts that we held.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  The only possible conflict of interest that might possibly arise as a result of a business arrangement would be related to individuals who may have financed real estate purchases.   If asked to recuse myself, I would probably do so.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?


Type 

File No. 
Date Filed 
 Amount 
Book/Page 


State 
 
179056871
10-18-78
$     291.13 
202/287


State 

179079543
11-01-78
$  1,600.42
203/44


State 

181165072
03-16-81 
$     107.01
207/86


State 

7170656-4  
10-15-93 
$     100.34 
230/259


State 

71201240
05-05-94
$  7,238.61 
234/264


Federal 
951318 
12-19-95 
$21,417.06 


All liens were paid before any levy or execution by IRS or SC Department of Revenue.

34.
Have you ever been sued, either personally or professionally?  If so, give details.


I have been sued in the following cases:

(a)
Dickie Smith v. Jenkinson & Jenkinson, J. D. Brockington and South Carolina Public Service Authority.  We were unable to locate this file in our office or in the Courthouse so this information is based upon my recollection and that of my staff.  Mr. Smith brought suit when the South Carolina Public Service Authority expanded a right of way across his property.  When Mr. Smith purchased his property no right of way was shown on his plat nor was one disclosed on the title opinion rendered by this office.  The closing took place prior to my joining the firm and my best recollection is that our malpractice carrier paid about $10,000.00 to settle the claim.

(b) 
LaNue Floyd v. Gordon B. Jenkinson, et al, 87-CP-45-22.   Mr. Floyd brought suit on behalf of his minor son as a result of his suspension from Williamsburg Academy.   He sued all board members including myself, individually, and as members of the Board.  His action was dismissed by the Court.

(c)
Erskine McClam v. Gordon B. Jenkinson, 90-CP-45-147 - This was a legal malpractice action brought by a former public defender client.   I have enclosed herein a copy of the Summons and Complaint instead of attempting to summarize the plaintiff's position.  Most, if not all, probation revocation hearings were held on Friday mornings during terms of General Sessions Court.  The Defendants would be advised of their right to an attorney at that time and if they requested one, either I or Mr. Shuler, would represent them "on the spot."  Although the better practice would have been to examine all of defendant's records prior to the court appearance, from a practical standpoint, this was not feasible.  We always assumed that the probation officers were presenting the truth as far as a defendant's history to the Court.  Basically, the defendant spent about a year and a half in jail when he should have been released.  My recollection is that the illegality of his sentence stemmed from a then recent U.S. Supreme Court decision that rendered certain probation regulations invalid or void.  My defense, if the case had gone to trial, was that I didn't deviate from the standard practice of all public defenders in our area of the State.  My malpractice carrier paid approximately $25,000.00 to settle this case. 

(d)
Bank of Greeleyville v. Walter Richardson, Jr. and Gordon B. Jenkinson, 97-CP-45-55 - This suit arose out of a guaranty of a note to the Bank for Mr. Richardson as a result of some real property that I sold him.  The Bank did not make a demand on me for payment; they simply brought suit. I paid the bank in full, an amount over $13,000.00.

(e)
Walter Richardson, Jr. v. Gordon B. Jenkinson, 99-CP-45-147.  This suit was brought by Mr. Richardson over some alleged misrepresentations that he said I made when he purchased the land, which was the subject of the Bank of Greeleyville action.  I was granted summary judgment.

(f)
Willie Nixon v. J. Jimmy Nixon, Mid-State Trust, Gordon B. Jenkinson, Jenkinson & Jenkinson, P.A., Jim Walter Builders, et al.  98-CP-45-367.   This pro se action was brought against our firm simply because we prepared a deed for the plaintiff's brother, Jimmy Nixon.  We were granted summary judgment.

(g)
Albert Williams Hoyte v. Gordon B. Jenkinson, et al., CIVIL ACTION NO. 7:00-1905-12BG - This former public defender client has sued me several times.  I have enclosed a copy of Judge Kosko's order, which gives a concise history of this litigation.  Mr. Hoyte's naming me as a defendant has some measure of irony since I made the initial objection to his lineup.  As a result of my preserving the issue for appeal, his conviction was reversed.  That is the extent of my representation of him. 

36.
Are you now or have you ever been employed as a "lobbyist," as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a "lobbyist's principal," as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist's principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that "[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that "[n]o person may use government personnel, equipment, materials, or an office building in an election campaign."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Williamsburg County Bar Association; President 1999-2001;


(b) 
Georgetown County Bar Association - 2001;

(c)
South Carolina Bar Association - Member of Resolution of Fee Disputes Panel for the Third Judicial Circuit 1998 - present;


(d)
South Carolina Trial Lawyers Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Member of Vestry and Communicant of St. Albans Episcopal Church; Delegate to the Diocesan Convention;


(b)
South Carolina Coastal Zone Management Appellate Panel;


(c)
Williamsburg County Voter Registration Board;


(d)
Chairman of the Architectural Review Board for the Town of Kingstree;


(e)
Chairman of the Beautification Commission for the Town of Kingstree;

(f)
Chairman, Quality of Place Commission of the Williamsburg County Chamber of Commerce;


(g)
Member of the Committee for the Restoration of the Williamsburg County Courthouse;


(h)
Williamsburg County Public Defender Corporation Board of Directors.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  I feel that my twenty-six years of extensive practice in the Family Court makes me well qualified to serve as a Family Court Judge.

48.
Personal References:

(a)
Alan K. Chandler, Vice President, Williamsburg First National Bank



Post Office Box 1066, Kingstree, SC  29556. 

(b)
Ms. Mary Jo Burgess, Adoption Service Region IV

181 E. Evans, Street, BTC-112, Florence, SC  29506

(c)
Rev. Sam Shumate, Williamsburg Presbyterian Church



411 North Academy Street, Kingstree, SC  29556

(d)
Rev. Jamie Stutler, Vicar, St. Alban's Episcopal Church



305 Hampton Avenue, Kingstree, SC  29556 

(e)
Ms. Michelle James, Town Manager



Town of Kingstree, Post Office Box 207, Kingstree, SC 29556. 

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of any previous screenings, if any; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  I would ask you if you have any brief opening statement you would like to make at this time.  It's purely optional, up to you.  Other than that, I will turn you over to counsel, Ms. Helen Thrower, who has some questions for you on behalf of the Commission.

MR. JENKINSON:  I don't believe I have any, sir.

CHAIRMAN:  All right, sir.  With that, please answer Ms. Thrower's questions.

MS. THROWER:  Thank you, Mr. Chairman.  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Mr. Jenkinson has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  That statement was provided to all Commission Members earlier and is included in your notebooks.  I have no concerns with this statement; and with the Commission's approval, I would ask those questions be waived in this public hearing today.

CHAIRMAN:  Is there any objection to them being waived?  There being none, so done, and it will be put into the record.

Sworn Statement to be included in Transcript of Public Hearings

Family Court Judge

Name:


Gordon B. Jenkinson

Address:

300 Academy Street, Kingstree, South Carolina 29556

Home Telephone:
(843) 355-9264

Work Telephone:
(843) 355-2000

E-Mail Address: 
Bubber@jenkinsonlaw.com

1.
Why do you want to serve as a Family Court Judge?  I look upon a Family Court Judgeship as an opportunity to use my twenty-six years of trial experience in a different and challenging context.  I have enjoyed public service in the past, and I view a judge's tenure on the bench as the highest form of service that an attorney can render to his or her state.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I believe ex parte communications should be kept to an absolute minimum.  In certain circumstances, such as scheduling problems, they should be tolerated because they are necessary at times.  The facts of a case should never be discussed in ex parte communications except in exceptional cases such as child abuse when an emergency protective order may be necessary. 

6.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  I believe that recusal is not always necessary in cases where lawyer-legislators, former associates or law partners are to appear before me.  I would certainly recuse myself from any cases brought by former associates or partners that were active cases in my firm before I became a judge.  I haven't had any type of relationship with lawyer-legislators in the past that would interfere with my ability to be fair and impartial.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would likely recuse myself.  I feel that it is very important to avoid even the appearance of bias or impropriety.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  Again, I would likely recuse myself for the same reason set forth in my answer to question 7.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

I would not accept gifts from anyone that might possibly appear before me. Although I would not compromise myself as a result of receiving a gift, accepting a gift may give the public a different perception.  I would use a lesser standard for social hospitality because I think it depends upon the context.  I would not, for example, stay in someone's home, and then allow him/her to appear before me.  Otherwise I would use a case-by-case approach in this area.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  If the misconduct was serious enough, such as an ethics violation, I would report it.  Otherwise, I would approach that person myself and request some corrective measures.

12.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re-evaluated?  I am a member of the Williamsburg County Voter Registration Board.  If I am elected, I intend to resign from this position.

13.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  My brother, H.M. Jenkinson, and I own two houses in downtown Charleston that are rental units.  I also own two other houses in Charleston that I rent.  I intend to keep these investments.

14.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

In simple cases, I would direct one of the attorneys to prepare the order.  In more complex cases, I would draft a memorandum of my findings and then ask one of the attorneys to use the memorandum as a basis for preparing the order.  I would, of course, provide copies of the memorandum to both attorneys at the same time. 

15.
If elected, what method would you use to ensure that you and your staff meet deadlines?  If I am elected, my assistant who has been with me my entire career will join my staff.  She is very efficient and professional, so we have never had any problems with deadlines.  I don't anticipate this being a problem.

16.
What is your philosophy on "judicial activism," and what effect should judges have in setting or promoting public policy?  I think that a certain measure of judicial activism is necessary and healthy in the family court system.  For example, a judge can create certain probationary rules for juveniles to fit a unique set of facts or structure child visitation schedules in such a way that both the children and the parent's interests can best be served.

17.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I would always be ready, willing and able to share my knowledge and experience with other individuals involved in the Family Court process.

18.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  I do not feel that the pressure of serving as a judge will strain any personal relationships.  My children are 25 and 22 and live outside the home.  My wife and I have been married for 29 years, and we have a very stable relationship.

19.
Would you give any special considerations to a pro se litigant in family court?  I would give them some guidance and direction during a trial, but I certainly would not want to create a situation where they are treated more favorably that the other party who has an attorney.

20.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

21.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Most likely no.  However, if the occasion arose, I would have to evaluate it on a case-by-case basis.  I would disclose the interest to the parties, and if requested to recuse, I would likely recuse myself.

23.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

24.
Have you attended all mandatory continuing legal education courses?  Yes.

25.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

a. Divorce and equitable distribution:
35%

b. Child custody:


5%

c. Adoption:



5%

d. Abuse and neglect:


5%

e. Juvenile cases:


5%

26.
What do you feel is the appropriate demeanor for a judge?  The matters a judge, particularly a family court judge, hears are of utmost significance.  Thus, a judge should be pleasant, direct and in command of his courtroom.

27.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  I would like to say that the rules expressed in my previous answer apply seven days a week, twenty-four hours a day, but, in all candor, they do not.  Perhaps if I am elected, my judicial demeanor will be a more positive influence on my household demeanor. 

28.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  I don't think anger is appropriate for a judge in a courtroom because it can generate resentments that tarnish our image in the eyes of the general public.  I don't think anger is appropriate in dealing with attorneys either.   I think a judge should be able to convey to an attorney whatever he or she wants to convey with such forcefulness that the element of anger is unnecessary. 

27.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  Nothing other than postage which was less than $100.00.

28.
Have you sought or received the pledge of any legislator prior to this date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

31. 
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Gordon B. Jenkinson

Sworn to before me this 5th day of July, 2001.

Notary Public for South Carolina

My commission expires:  09/10/2006

MS. THROWER:  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  One final procedural matter.  I'd note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire, which was introduced earlier into the record, Mr. Jenkinson meets the statutory requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MS. THROWER:

Q.
Mr. Jenkinson, would you please tell the Commission why you now want to serve as a Family Court Judge?

A.
There's several reasons for that.  I guess one of them may be self-serving from the standpoint of I've been in a general practice for 27 years, and it has gotten very contentious through the years, and in a sense worn me down.  I've also been involved in a fair amount of public service.  I served four years on the Coastal Council, and that body served pretty much as an appellate panel.  Quite frankly, I got a lot of enjoyment out of that, even though we had to work two days a month and we were not paid.  And it gave me a different focus.  And it's something I felt like I wanted to continue with.  My practice has been primarily Family Court practice for the last five or six years.  And when I say this, sometimes people look at me very strangely, but I've enjoyed it very much.  I like being in the Family Court.  Also, as a matter I'm to the point in my life where hopefully my children will be educated by next May and I can, as I said, change my focus and maybe - this is probably an overworked phrase -- but give something back to the community.

Q.
Thank you.  Mr. Jenkinson, regarding your experience as it relates to your candidacy today, can you explain to the Commission how you feel your legal and professional experience thus far will help you be an effective Family Court Judge?

A.
Well, as I said, I've been in a general practice.  I was also -- I practiced extensively in the Criminal Courts for some 21, 22 years.  I was public defender for 11 years, and I tried literally hundreds of cases.  I represented juveniles on a regular basis.  As I said, I concentrated most of my trial practice in the Family Court probably for the last six or seven years.  For the last eight or nine months, I have been staff -- not staff, but contract attorney for the Georgetown County Department of Social Services.  I have not practiced in that area for many years because one of my partners is a contract attorney for the Williamsburg County Department of Social Services.  So there was a conflict there, and I was not appointed on those cases.  And to be quite honest, that area of practice has really opened my eyes as far as abuse and neglect, and it's something that I think I will be primarily interested in if I'm elected to the Family Court bench.

Q.
Thank you.  Mr. Jenkinson, the Commission Members have a copy of your written explanation of the federal and state liens filed against you.  Would you please go through each of those and explain the circumstances behind each of them?

A.
Now, I did not bring my list, and I'm sorry for that.  But I think I can pretty well speak from memory.  I believe there were six or seven.

Q.
If you'd like, I can list each one and --

A.
That's okay.  I think the first two occurred back in the late 1970s.  And I could not find my file.  But as I recall it -- and I have a pretty good recollection about the circumstances.  I don't have a recollection as far as what the taxes were allegedly owed for.  But I used an accountant in Georgetown, the same accountant I had used for a number of years.  And I do recall that there was a dispute, and I recall that I checked with him on numerous occasions to follow up on -- had the disputed been resolved, and he always maintained that I did not owe those taxes.  By accident, I learned that those two liens had been filed in the courthouse.  And I immediately contacted Mr. Bell.  I was very, very upset.  I do remember filing a complaint against him with the State Board of Accountancy.  I don't recall whether or not I had to pay those taxes.  My best recollection is that I did not.  Then there are two others, I think, in about 1983 and one maybe in the early nineties for around $100 apiece.  I have no recollection of those either.  My guess is that they were of such a small amount that I probably overlooked paying those amounts.  I paid them once they came to my attention.  The last two, it's a little more complicated.  But what happened, during that tax year, my wife sold a piece of property to International Paper Company.  It was a piece of property that, as it turned out, when we got ready to file our returns, had little or no basis.  She inherited the property from her father in 1956, and it took us awhile to actually come up with a basis.  But basically, the entire amount of the sale was taxable income.  We had already paid substantial taxes for that year, and there was -- I don't file my taxes.  I don't fill them out.  I have an accountant, a CPA, to do that.  But I usually keep a pretty good running account in my mind based upon the various sales that I have had during the course of a year, pretty much what my tax liability is.  And in this case, the alternative minimum tax kicked in, and I underestimated the taxes that were due, and I also had some real estate projects at that time that were not generating the cash flow that I anticipated.  And at the time the taxes came due, I did not have the money to pay the lien.  I probably could have gone to a bank and paid off those liens.  But at that time, as I said, I was involved in a number of projects, and I did not want to dry up my borrowing ability with the local banks.  I finally paid them off, and I don't -- of course, I don't have any tax liability due now.

Q.
Thank you.  Now, would you please tell the Commission about Erskine McClam's lawsuit against you and the resulting settlement?

A.
Okay.  That stemmed from a representation of Mr. McClam sometime in the late 1980s when I was the public defender for Williamsburg County.  I think at that time I was the sole public defender.  And as I recall, Mr. McClam's probation revocation hearing came up in Manning.  Generally, as public defender what we would do on Friday mornings in Kingstree is, they would line up all of the probation revocation defendants, and I was given a short amount of time to talk to each one of them.  I relied upon the information provided to me by the probation and parole people.  Normally they would tell me what they were going to recommend, and I would, in turn, tell the client that.  And I would always ask him, Well, do you feel like you need more time?  Do you want to go ahead and let the judge hear it?  Usually I had a pretty good feel for a judge as far as what he was going to do anyway, as far as what his track record was, as far as revocations and that sort of thing.  Normally, if the client said, I want to go forward, based upon that information, then we would go ahead and let the judge hear it.

In this case, I got some erroneous information from this -- these two parole -- pardon and parole agents.  Mr. Rush was head of the office.  Mr. Bartell was one of the senior members.  Mr. Bartell is now a SLED agent.  And in all of the years that I practiced in Kingstree with them, I never got any bad information before.

Basically, if the case had gone to trial, my defense would have been that I did not deviate from the standard of care of public defenders in our area.  Basically, that's the way everyone handled it.  I did not hear anything more about the case until I was served with the papers, I don't know, three or four years after that.  There was a post conviction relief hearing in front of Judge Waller in which they made some findings as far as what I did and did not do.  And I found that very surprising.  I'm not faulting Judge Waller, but I wasn't even advised by the Attorney General's office of the hearing, as normally we would be.  I didn't participate.  I didn't get a chance to testify.

Based upon what happened, basically, this young man spent about a year and a half in jail when he shouldn't have, and it was based upon the fact that his parole or his probation period had expired, and then he was taken before Judge McInnis, I believe, and I was advised that he was still under a probationary sentence. And it was revoked and he served that extra day and a half -- a year and a half.

Q.
Thank you, Mr. Jenkinson.  Would you like to make any other statements to the Commission?

A.
I don't think so.

MS. THROWER:  I would just note for the record that the bar survey received regarding Mr. Jenkinson was favorable.  And I would also like to note that the Pee Dee Citizens Committee reported that Mr. Jenkinson was qualified for the position of Family Court Judge, and the Committee recommended him without reservation.  Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record.

THE CHAIRMAN:  Is there any objection to the Citizens Committee Report being entered into the record?  There being none, it will so be done at this point.

The Pee Dee Citizens Advisory Committee reported:  “The committee is of the opinion that Mr. Jenkinson is qualified for the position of family court judge.  As a result of its investigation and interview with Mr. Jenkinson, the committee recommends/approves this candidate without reservation.”
MS. THROWER:  I have no further questions.

CHAIRMAN:  Thank you.  Do any members of the Commission have any questions?

MR. FREEMAN:  I do, Mr. Chairman.

CHAIRMAN:  Professor?

MR. FREEMAN:  I just want to be sure, sir, that I understand what happened here to Mr. McClam.  His probation was revoked even though he wasn't on probation?

MR. JENKINSON:  That was the bottom line.  There was a period -- and I -- once I was served with these papers some years after the fact, I had a great deal of difficulty understanding the sequence, because there were a number of hearings that were held where I was not his attorney.  I was his attorney on one occasion.  My insurance carrier -- my malpractice carrier's attorney out of Charleston, Howell Morrison, a very qualified attorney --

MR. FREEMAN:  I know him.

MR. JENKINSON:  -- he had difficulty grasping the situation, also.  And he just felt like, based upon the fact that this young man spent a year and a half in jail, that they should make a reasonable offer to settle the case.  I'm sorry I can't offer you a better explanation.  All I can say is I relied upon the probation and parole people.  I do remember something about -- there was a finding by the United States Supreme Court of some regulation of the Parole and Pardon Board as being unconstitutional.  But other than that, I'm sorry, that's the best explanation I can give you.

MR. FREEMAN:  Just so you know, I'm looking at your questionnaire.  And you say in answer to 34C, basically, the defendant spent about a year and a half in jail when he should have been released.  And I think that's what you wrote.

MR. JENKINSON:  Yes, sir.  I'm not minimizing my part.  That's a blemish on my record.

MR. FREEMAN:  I was just wondering, in light of that -- you mentioned Judge Waller not giving you an opportunity to be heard, and I can understand being concerned about that.  But if it's true that he spent a year and a half in jail when he should have been released, what would you have been able to add at his PCR hearing if you had been there?

MR. JENKINSON:  There was some -- it was indicated in the PCR order that I made some representations at his revocation hearing that I don't recall having made.

MR. FREEMAN:  Okay.

MR. JENKINSON:  And I guess in due diligence, maybe I should have ordered a transcript to better prepare for my appearance here.  But I remember getting the PCR order and remember saying, Hey, wait a minute, this is not how I recall it.

MR. FREEMAN:  Okay.  Thank you.

CHAIRMAN:  Any other questions?  If not, that concludes this stage of the screening process.  Just a couple of housekeeping matters.  First of all, the Commission reserves the right to call you back for any further information, should it desire, or have staff solicit that information.  In other words, we keep the file open.  That is not to indicate there is any pending matters, but rather we do reserve that right.  Secondly, to advise you that no candidate who is found qualified by this Commission may ask or seek commitments until 48 hours after the informal report is issued and it becomes formal.  Should you be found qualified, the staff will notify you as to the date that the reports will be issued, the date threshold at which you can seek commitments.  With that, I think that is all of the outstanding matters, and you are free to go, and we thank you for coming.

MR. JENKINSON:  Thank you very much.

CHAIRMAN:  Let's go off the record.

 (Off-the-record discussion.)

CHAIRMAN:  Good afternoon.

MR. MACK:  Good morning, Senator.

CHAIRMAN:  All right.  We have before us Mr. Ben F. Mack.  He's offering for Family Court for the Ninth Judicial Circuit, Seat Number 5.  If you would be so kind as to raise your right hand.

(BEN F. MACK WAS SWORN BY THE CHAIRMAN.)

THE CHAIRMAN:  Have you had a chance to review the Personal Data Questionnaire that you prepared?

MR. MACK:  Yes, sir.

CHAIRMAN:  Are there any additions or deletions that need to be made thereto or changes or anything?

MR. MACK:  Not that I'm aware of, sir.

CHAIRMAN:  Do you have any objection to our making that a part of your personal testimony as if you had answered all of those questions right here today on the record?

MR. MACK:  No objection.

CHAIRMAN:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat: Family Court, Ninth Circuit, Seat 5

NAME:

Mr. Ben F. Mack

HOME:

63 Lenwood Boulevard, Charleston, SC  29401

BUSINESS:

2151 Ashley Phosphate Road, N. Charleston, SC  29406

TELEPHONE:

(home):  843.577.0797




(office):  843.797.3771

2.
Date and Place of Birth:  September 29, 1952, at Niagara Falls, N.Y.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married to Angela Demopoulos Mack on June 25, 1977.


Never divorced.


Children:
Elizabeth Alexandra Mack, age 19;




Benjamin Andrew Mack, age 16;




Anna Electra Mack, age 8.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Syracuse University, B.A., 1970-1974;


Georgetown University - Graduate Program (History), 1976-1977, left to attend law school;


Tulane University School of Law, J.D., 1977-1980.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1980

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Tulane University School of Law, National Moot Court Team, 1979.

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
Substance Abuse and Ethics Seminar, MUSC;


(b)
Family Law Seminar;


(c)
Tips for the Advocate;


(d)
That Was the Year that Was;


(e)
A Haven for Dissenters:  SC in America;


(f)
Hot Tips:  Domestic;


(g)
CLE Seminar;


(h)
Ethics Seminar;


(i)
The Art of Advocacy;


(j)
Family Court Bench/Bar;


(k)
SC Auto Insurance Update;


(l)
Ethics:  Avoiding Grievance;


(m)
Family Court Practice.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Adjunct Professor, Business Law, Charleston Southern University.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


S.C. Supreme Court, November 12, 1980;


U.S. District Court for S.C., May 10, 1984;


U.S. District Court of Appeals, 4th Circuit, July 11, 1993.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

1980
Charleston County Public Defender's Office:  Public Defender in Family Court, Ninth Judicial Circuit;

1980-1983
Assistant Solicitor, Charleston County, Ninth Judicial Circuit:  Duties included prosecution of juveniles in Family Court, representation of Department of Social Services in Family Court, prosecution of defendants in Charleston County Court of General Sessions;

1983-Present
Solo practice of law at 2151 Ashley Phosphate Road, Charleston, SC, specializing in Family Court, criminal and tort representation;




Certified Family Court Mediator.


Divorce and equitable division:  yearly average representation of forty-fifty new clients in areas of divorce and equitable division in Charleston, Berkeley, Dorchester, Georgetown, Orangeburg, Colleton and Beaufort Counties.


Custody:  I have extensive experience in all areas related to custody litigation in the Family Court.  This includes representation of parents in custody litigation and serving as Guardian ad Litem for children in custody disputes.  I am also certified as a Family Court Mediator and have served as a mediator in custody disputes.


Adoption:  I have extensive experience in adoption matters in the Family Court.  This includes representing adoptive parents and bringing actions for termination of parental rights related to adoption proceedings.  I have served as attorney for the adoptive parents in actions brought by the Department of Social Services for termination of parental rights.  I have also served as Guardian ad Litem for the child in adoption proceedings.


Abuse and Neglect:  In 1980 I began my legal career as Assistant Solicitor in the Ninth Judicial Circuit representing the South Carolina Department of Social Services in abuse and neglect actions in Family Court.  While in private practice, I have represented both children and parents in abuse and neglect proceedings.  I have acted as Guardian ad Litem for the children and as attorney for the Guardian ad Litem in many abuse and neglect cases in Charleston, Berkeley and Dorchester Counties.  I have also been retained on numerous occasions to represent parents as defendants in abuse and neglect proceedings.  I have represented parents and children in proceedings before the foster care review board following the conclusion of abuse and neglect proceedings.


Juvenile Justice:  As an Assistant Solicitor in the Ninth Judicial Circuit in the early 1980's, I served as prosecuting attorney in Family Court for approximately two years.  While in private practice, I have represented numerous juvenile defendants as retained counsel and pursuant to appointment by the Family Court.  This representation has included all facets of juvenile justice representation including matters resulting in plea agreements and juvenile trials before the Family Court.  I have represented juvenile defendants in waiver proceedings where the state has sought to remove the juvenile defendant to the Court of General Sessions.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  Unknown.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
Once or twice a year


(b)
state:

Three - five times or more per week

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

10%


(b)
criminal:
15%


(c)
domestic:
75%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

5%


(b)
non-jury:
95%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole Counsel

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
United States v. Gregory Overton, U.S. District Court for District of SC


Represented Defendant Gregory Overton in multi-defendant drug conspiracy trial lasting for a period of five weeks.  Represented the Defendant on appeal to the U.S. Court of Appeals for the Fourth Circuit, Richmond, Virginia.


(b)
Shirley Graham v. Stanley Williams, Charleston County Family Court


Multi-day custody trial involving interests of three minor children of the parties.  Successfully represented Defendant Williams in action for change in custody.  The case was heard on appeal by the S.C. Court of appeals affirming the trial court and continuing custody with Defendant Williams.  Plaintiff filed Writ of Certiorari, which was denied by the S.C. Supreme Court.


(c)
William K. Rader v. Robert E. Sheeley, Dorchester County Family Court


Custody case involving representation of Plaintiff Rader as step-parent seeking custody of child after death of biological mother to whom Plaintiff was married.  Defendant, biological father, sought Order returning custody to him following death of his ex-wife.  The case was tried for one and a half days before settlement in the Dorchester Family Court.  Biological father and stepfather reached settlement providing for joint custody of minor child.

(d)
Wade M. Jenkins v. Janna Grooms Watkins Jenkins, Charleston County Family Court, S.C. Ct. App. Opinion No. 3331, Heard March 7, 2001, Filed April 16, 2001.  Petition for Writ of Certiorari pending before S.C. Supreme Court.


Representing husband in appeal of trial court findings regarding equitable division of property, alimony and division of marital debt.  Case argued before the S.C. Court of Appeals with resulting Order requiring remand of issues to the Charleston County Family Court.  Petition for Writ of Certiorari is pending before the S.C. Supreme Court.

(e)
Karis Ward v. Robert Ward, Horry County Family Court, Presently on appeal to S.C. Court of Appeals


Representing husband in appeal of trial court findings regarding equitable division of property, alimony and division of marital debt.  Case argued before the S.C. Court of Appeals March 6, 2001.  The S.C. Court of Appeals has not issued an Order as of July 13, 2001.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  If you are a candidate for an appellate court judgeship, please attach one copy of briefs filed by you in each matter.


(a)
Shirley Graham v. Stanley Williams, Charleston County Family Court


Multi-day custody trial involving interests of three minor children of the parties.  Successfully represented Defendant Williams in action for change in custody.  The case was heard on appeal by the S.C. Court of appeals affirming the trial court and continuing custody with Defendant Williams.  Plaintiff filed Writ of Certiorari, which was denied by the S.C. Supreme Court.

(b)
Wade M. Jenkins v. Janna Grooms Watkins Jenkins, Charleston County Family Court, S.C. Ct. App. Opinion No. 3331, Heard March 7, 2001- Filed April 16, 2001; Petition for Writ of Certiorari pending before S.C. Supreme Court


Representing husband in appeal of trial court findings regarding equitable division of property, alimony and division of marital debt.  Case argued before the S.C. Court of Appeals with resulting Order requiring remand of issues to the Charleston County Family Court.  Petition for Writ of Certiorari is pending before the S.C. Supreme Court.

(c)
Karis Ward v. Robert Ward, 
Horry County Family Court, Presently on appeal to S. C. Court of Appeals


Representing husband in appeal of trial court findings regarding equitable division of property, alimony and division of marital debt.  Case argued before the S.C. Court of Appeals March 6, 2001.  The S.C. Court of Appeals has not issued an Order as of July 13, 2001.

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  NA.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?


Candidate for Family Court, Ninth Circuit, May 1995

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a "lobbyist," as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a "lobbyist's principal," as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist's principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that "[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that "[n]o person may use government personnel, equipment, materials, or an office building in an election campaign."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar;


(b)
Certified Family Court Mediator.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Vestry Member, St. Stephens Episcopal Church, Charleston;


(b)
Gibbs Museum of Art, South Carolina.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

48.
Personal References:


(a)
Dr. Avrum Silver, PhD



2151-B Ashley Phosphate Road, N. Charleston, SC  29406



843.572.8900


(b)
Walter S. Ameika, Esquire



2151 Ashley Phosphate Road, N. Charleston, SC  29406



843.797.3771


(c)
Reverend Jim Bills, St. Stephen's Episcopal Church



67 Anson Street, Charleston, SC  29401



843.723.8818


(d)
Julian V. Brandt, III



36 Meeting Street, Charleston, SC  29401



843.723.0949


(e)
Don Porter, Merrill Lynch



941 Houston Northcutt Boulevard, Mt. Pleasant, SC  29464



843.971.1616


(f)
Wyatt Nettles, SouthTrust Bank



2193 Ashley Phosphate Road, Charleston, SC  29406



843.569.5200

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; a verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of any previous screenings; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  So I would ask you if you have any brief opening statement you would like to make at this time.Keeping in mind, that it is purely optional.  If you don't, I will turn you over to staff counsel, Mr. Kenny Davis, who has got a few questions from the Commission for you.

MR. MACK:  Yes, sir.  Senator, my opening statement would just be a statement as to the reasons I'm running for this position.  I have been practicing in the Family Court for 20 years now in Charleston.  I really see it as both a personal and a professional culmination, an opportunity to really complete positions that I have had in the Family Court.  I've been an assistant solicitor, a public defender, a guardian, represented defendants, represented plaintiffs.  I've had just about every position in Family Court and a great deal of experience as a candidate for this position.  That's the personal reason, obtaining those objectives.  The public reason is the service that I feel that I can do with the community in Charleston and to the state at wide.  Thank you.

CHAIRMAN:  Thank you.  Mr. Davis?

MR. DAVIS:  Mr. Chairman and Members of the Commission, I would like to address a few procedural matters.  Mr. Mack has provided a sworn statement of detailed answers to over 30 questions regarding judicial conduct, constitutional and statutory qualifications, office administration and temperament.  That statement was provided to all Commission members earlier and is included in your notebooks today.  I have no concerns with the statement; and with the Commission's approval, I would ask that those questions be waived in this public hearing today.

CHAIRMAN:  Is there any objection to those being waived or to the responses being put into the record?  It will be done so.

Sworn Statement to be included in Transcript of Public Hearings

Family Court Judge

Name


Bernard F. Mack a/k/a Ben F. Mack

Address:

63 Lenwood Boulevard, Charleston, S.C.  29401

Home Telephone:
843.577.0797

Work Telephone:
843.797.3771

1.
Why do you want to serve as a Family Court Judge?  Twenty years of practice in the Family Court have provided me with insight as to the important role played by our Family Court Judges in the lives of South Carolina families and children.  Many of these families and children are troubled and in distress at the time of their appearance before the Court.  I hope to contribute to the improvement of our community by acting as a fair and impartial judge for the resolution of difficult domestic disputes and the determination of cases in the best interest of children.  I believe that my broad experience in the Family Court and my strong family life in our community attest to my ability to serve in this capacity as a fair arbitrator of disputes for the people of South Carolina.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex Parte communication should never be permitted between an attorney and the Court.  Fairness requires that both parties to a dispute jointly participate in all communications with the Court.  Emergency situations involving the interests of children may require the infrequent issuance of Ex parte Orders to safeguard and protect children in abuse and neglect or custody dispute matters.  These situations require the convening of an emergency hearing as soon as possible to permit all parties to be heard by the Court.

6.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  Recusal is required when former associates or law partners appear before the Court.  Deviation from this rule would be permitted after full disclosure to all parties and informed consent by the parties for the Court to hear any matter.  Appearance of lawyer-legislators before the Court will require recusal if a conflict is raised by an attorney or litigant.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Great deference must be given to a party making a motion for recusal if the litigant believes there is the appearance of bias by the Court.  The integrity of a Court requires all parties to accept the Court as a fair tribunal without bias.  I would grant such a motion to ensure that the litigants believe in the impartiality of the Court.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  The appearance of impropriety caused by the social or financial conduct of a spouse or close relative would require recusal from a case where these issues were relevant to the matters before the Court.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

The integrity and impartiality of the Court requires a policy that does not permit the acceptance of gifts from attorneys, litigants or any other entities.  Social conduct with litigants should be avoided in all respects.  Social conduct with attorneys should be limited to general social functions related to bar or community activities. 

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Misconduct by a lawyer or fellow judge would require the reporting of the matter to the appropriate disciplinary authority.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re-evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

The caseload in Family Court requires Orders to be prepared by the attorneys involved in cases.  A judge should not sign Orders until the judge is satisfied that both attorneys and a pro se litigant have had an opportunity to review the Order and have input with the Court before the Order is signed.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?  Computerization of docket records and timely review of dockets will act to ensure that Orders are completed to meet deadlines established by Court Administration.

15.
What is your philosophy on "judicial activism," and what effect should judges have in setting or promoting public policy?  A judge's function is limited to interpretation and enforcement of the law that is before the Court.  Judicial activism usurps the constitutional authority of the legislature to establish the law.  Judges should act to effect public policy that has been defined in the law by the legislature and not act to set public policy.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  Participation in continuing legal education with attorneys is important in acting to promote the law and the administration of justice.  I would like to participate in youth moot court activities for the purpose of educating young people as to the principles of our constitutional government and their role in its future.

17.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  Continuing dialogue with my wife and children with regard to the pressures of judicial service will hopefully address any strains on personal relationships.  My personal religious commitment and dialogue within my church community will serve to address the pressures of judicial service.

18.
Would you give any special considerations to a pro se litigant in family court?  Pro se litigants should be allowed to represent themselves only after a judicially informed waiver of their right to be represented by legal counsel.  Pro se litigants must be found to be competent and capable of representing their own interests.  The Court must treat Pro se litigants with respect while holding them to the requirements of the Court established by Court rules and the South Carolina Rules of Civil procedure.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality? My only outside investments include stock holdings in stocks listed on the New York Stock Exchange and the NASDAQ Stock Exchange.  I do not believe this income will raise issues related to the appearance of impartiality.  

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you attended all mandatory continuing legal education courses?  Yes.

23.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?


a.
Divorce and equitable distribution:  Annual average representation of forty-fifty new clients in areas of divorce and equitable division in Charleston, Berkeley, Dorchester, Georgetown, Orangeburg, Colleton and Beaufort Counties.


b.
Child custody:  I have extensive experience in all areas related to custody litigation in the Family Court.  This includes representation of parents in custody litigation and serving as Guardian ad Litem for children in custody disputes.  I am also certified as a Family Court Mediator and have served as a mediator in custody disputes.


c.
Adoption:  I have extensive experience in adoption matters in the Family Court, this includes representing adoptive parents and bringing actions for termination of parental rights related to adoption proceedings.  I have served as attorney for the adoptive parents in actions brought by the Department of Social Services for termination of parental rights.  I have also served as Guardian ad Litem for the child in adoption proceedings.


d.
Abuse and neglect:  In 1980 I began my legal career as Assistant Solicitor in the Ninth Judicial Circuit representing the South Carolina Department of Social Services in abuse and neglect actions in Family Court.  While in private practice, I have represented both children and parents in abuse and neglect proceedings.  I have acted as Guardian ad Litem for the children and as attorney for the Guardian ad Litem in many abuse and neglect cases in Charleston, Berkeley and Dorchester Counties.  I have also been retained on numerous occasions to represent parents as defendants in abuse and neglect proceedings.  I have represented parents and children in proceedings before the foster care review board following the conclusion of abuse and neglect proceedings.


e.
Juvenile cases:  As an Assistant Solicitor in the Ninth Judicial Circuit in the early 1980's, I served as prosecuting attorney in Family Court for approximately two years.  While in private practice, I have represented numerous juvenile defendants as retained counsel and pursuant to appointment by the Family Court.  This representation has included all facets of juvenile justice representation including matters resulting in plea agreements and juvenile trials before the Family Court.  I have represented juvenile defendants in waiver proceedings where the state has sought to remove the juvenile defendant to the Court of General Sessions.

24.
What do you feel is the appropriate demeanor for a judge?  Judicial demeanor requires fair and evenhanded treatment of all parties with respect for attorneys and members of the public.  The judicial function is a public trust requiring a judge to be thoughtful, even-tempered and impartial in his or her deliberative process.  

25.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  Standards of conduct expressed in answer 24 include the requirement that a judge extend his or her judicial temperament to his conduct throughout the community and in all aspects of his or her life on a daily basis.

26.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  A judge should not express anger to members of the general public.  Dissatisfaction with the conduct of attorneys or members of the public can be expressed without the expression of anger.  The expression of anger constitutes a deviation from the restrained and deliberative function of the Court.

27.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

28.
Have you sought or received the pledge of any legislator prior to this date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

31. 
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Ben F. Mack

Sworn to before me this 16th day of July, 2001.

Notary Public for South Carolina
My commission expires:  February 10, 2008

MR. DAVIS:  Also included in the notebooks for your review is a copy of the candidate's personal experience statement.  In addition, I'd note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire, which was introduced earlier into the record, Mr. Mack meets the constitutional and statutory requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MR. DAVIS:

Q.
Mr. Mack, why do you now want to be a Family Court Judge?

A.
As I stated, it's a two-prong component to it.  Personally, it's the culmination of a life-long practice in Family Court, dating back to 1980.  In 1980 as a young lawyer, I became a public defender there.  I went to the solicitor's office, became a prosecutor in the Family Court.  I became a DSS attorney back in the days when the solicitor's office represented the Department of Social Services in abuse and neglect cases.  In 1984, I went into private practice.  I have been practicing in the Family Court.  Probably about 75 percent of my practice represents every facet of practice within the Family Court.  Additionally, I'm at the stage in my career, I'm 50 years old, I'm looking to -- for some service component, to give something back to the community, to be able to function as a Family Court Judge, and knowing how important it is after having spent my professional career in the Family Court, what an important job this is.  I think I can offer something back to the Charleston community.

Q.
You touched on some of your previous positions working in the Family Court.  Can you relate to them Commission today how specifically those experiences and other experiences will prepare you to be a Family Court Judge?

A.
Well, all of those experiences.  I mean, I have had the opportunity to function as an attorney in just about every capacity that exists in the Family Court.  I have represented juvenile defendants in retained positions, appointed positions, been a prosecutor.  As I said, been the DSS attorney, and have had a long 15-year career now practicing in a capacity of a practitioner.  I've taken cases up to the Court of Appeals.  I've argued cases before the Supreme Court on domestic relations issues.  I believe I have a strong spectrum of background in order to offer to this position.

MR. DAVIS:  Thank you, Mr. Mack.  I would note for the record that there were no bench and bar survey results received on Mr. Mack.  Also, that the Lowcountry Citizens Committee reported that Mr. Mack was well qualified and a highly respected candidate and that the Committee highly recommends Mr. Mack's election to the position of Family Court Judge.  I have no further questions.

CHAIRMAN:  At this time, do any Members of the Commission have any questions?

REPRESENTATIVE SMITH:  Mr. Chairman?

CHAIRMAN:  Representative?

REPRESENTATIVE SMITH:  Mr. Mack, you were born the same day as my wife, September the 29th.

MR. MACK:  I hope that works in my favor.

MR. DAVIS:  Mr. Chairman, I would also ask that the Lowcountry Citizens Report be entered into the record.

CHAIRMAN:  Does anyone have any objection to that?  If not, it will be done so at this point in the record.

The Lowcountry Citizens Advisory Committee reported:  “The Lowcountry Citizens Committee finds Ben F. Mack to be a well-qualified and highly respected candidate.  The committee highly recommends Ben F. Mack’s election to the position of Family Court judge.”

Does anyone else have any questions?  If not, then that concludes this stage of the screening process.  Just a couple of housekeeping matters.  First of all, the Commission has a policy of keeping the files open or the record open.  That is not to indicate there is anything outstanding.  But in the event that some question comes up that we need additional information, we want to have that opportunity to do so.

MR. MACK:  Yes, sir.

CHAIRMAN:  Secondly, if you are found qualified by the Commission, then, of course, you will be able to seek commitments, but only after the 48-hour has passed from the release of the informal report.  In the event that you are found qualified, the staff will notify you both as to the release date of the informal and the formal and the point at which you can start to get the commitments.

MR. MACK:  Yes, sir.

CHAIRMAN:  So with that, that concludes it.  We thank you for coming, and have a nice day.  All right.  Let's go off the record.

 (Off-the-record discussion.)

CHAIRMAN:  We will go back on the record at this time.  We have before us Ms. Rita J. Roache, who is offering for the Family Court for the Ninth Judicial Circuit, Seat Number 5.  If you would be so kind as to raise your right hand.

 (RITA J. ROACHE WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN:  Do you wish to update or make any changes to the Personal Data Questionnaire that you prepared and answered?

MS. ROACHE:  Yes, sir, I do.  I think it's question number 11, lectures presented.  I was on the panel of a CLE, victims of crimes, where I did a presentation on physical cruelty as a grounds for divorce on August 17th, and then again on September 21st.

CHAIRMAN:  Fine.  With those additions, are there any others that you know of?

MS. ROACHE:  No, sir, there are not.

CHAIRMAN:  Would you have any objection with those changes to our making your Personal Data Questionnaire part of the record of your sworn testimony as if you've fully answered all of those questions on the record today here?

MS. ROACHE:  I have no objection, sir.

CHAIRMAN:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat:  Family Court of the Ninth Judicial Circuit, Judge, Seat #5

NAME:
Ms. Rita J. Roache

HOME:
1989 Shields Lane, Mount Pleasant, SC 29466

BUSINESS:
P.O. Box 1418, Moncks Corner, SC 29461

TELEPHONE:
(home):  (843) 971-4180



(office):  (843) 761-8355

2.
Date and Place of Birth: May 13, 1960, at Washington, D.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 9, 1997, to John Perry Buncum, Jr.


Never divorced; No children.

6.
Have you served in the military?  No, I have not served in the military.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Hampton University, 1978-1982, Bachelor of Arts, magna cum laude;


George Washington University, 1982-1984, I was enrolled in a Master of Arts program in International Affairs.  I completed all coursework, but enrolled in law school before completing the degree requirements.  I received a full scholarship to law school and was required to pursue this full time.  Also, my career goals changed.


George Washington University, National Law Center, 1984-1987, Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1988.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


During 1978 - 1982 while in college, I was involved in many activities.  I served as a Student Leader for three years.  I was on the swim team and was the co-captain.  I was a member of Alpha Kappa Alpha Sorority, Inc. and was the president of this organization.  I was also chosen as a Leadership Fellow.  I held membership in the Political Science Club also.  I was also a Peace Corps Intern.


In graduate school, I continued to be involved with my sorority and performed a great deal of community service from 1982-1984.


In law school from 1984-1987, I was very active with the American Bar Association and served as the 11th Circuit student representative.  I was also a member of the Black Law Students Association and the Women Law Students Association.  I was also a participant in the Moot Court Program.

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
Varied courses with a concentration in Family Law.


(b)
Certified as an arbitrator for National Association of Securities Dealers, also attended training for certification as Circuit Court arbitrator.


(c)
Exceeded required number of hours most years.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


I participated in a panel for an Ethics CLE sponsored by the S.C. Bar.  We discussed vignettes and the ethical considerations.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  Not applicable.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina Supreme Court, January 4, 1988;


United States Supreme Court, May 29, 2001.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


From 1988-1990, I was employed by the S.C. Department of Social Services in the Office of Child Support Enforcement.  I was responsible for handling child support cases in five counties.  This was entirely in the Family Court.  From 1991-2000, I was in private practice in the firm of Brown & Roache in Charleston, SC.  The firm was a general practice and my practice focused in family law.  In 2001, I accepted a position with Neighborhood Legal Assistance Program, Inc. as a staff attorney.  My practice consists of providing legal services for victims of domestic violence.  It is almost exclusively in the Family Courts of Berkeley, Charleston and Dorchester counties.


I have been involved in numerous actions with divorce and equitable distribution.  I have filed and defended actions for divorce on all grounds.  Many of these actions have also involved equitable distribution issues:  real property, pensions, personal property, mortgages, credit card debt, medical bills, etc.  These cases were resolved through negotiation or trial and court decision.


Many cases that were accepted included child custody as the primary issue.  The candidate sought to develop a case for the client based upon the best interests of the child.  Work was done with Guardians ad litem, psychologists and other professionals.


I have handled many adoptions.  Some of these actions also included the termination of parental rights.  Several adoptions were prescribed by the Department of Social Services.  


Abuse and neglect actions were a part of my practice.  I was appointed to serve as attorney for defendants, Guardian ad Litem, attorney for the Guardian, mostly in Charleston and Berkeley counties.  Several matters where I was appointed as Guardian or attorney for the Guardian lasted for years.


Several cases were handled on behalf of juveniles.  Most often, a resolution of the matter was sought.  

15.
What is your rating in Martindale-Hubbell?  I do not have a rating and have not sought one.  I do have an attorney listing in Martindale-Hubbell.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

None


(b)
state:

Several times per month.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

20%


(b)
criminal:
5%


(c)
domestic:
75%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

None


(b)
non-jury:
100%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Most often I served as sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Price v. Price (Charleston County Family Court) was a matter that involved divorce and equitable distribution.  It was significant because of the proof of the divorce and the parties had considerable assets and debts to be divided.  A great deal of discovery was conducted to determine the assets, the debts and the values.  

(b)
David v. David (Berkeley County Family Court) was a custody, divorce and equitable distribution action.  I served as the Guardian ad Litem in this matter.  It was significant as it is the only case in which I was a party that was resolved by binding arbitration.

(c)
Cooper v. Brown (Charleston County Family Court) was a custody case that resulted in protracted litigation.  Extensive discovery was conducted.  This was significant as the trial of the matter lasted for more than 7 days and it provided excellent experience.

(d)
The Matter of Hattie Edwards (Social Security) sought to establish a common law marriage and entitlement to Social Security benefits.  This was significant because I was able to use my knowledge of family law to successfully establish a common law marriage through testimony in the trial of the matter with the Administrative Law Judge and a brief submitted.

(e)
Clark Adoption (Charleston County) was an adoption that required that the parental rights of both natural parents be terminated.  It was significant because of the issues involved and since it involved the best interests of that infant child.

20.
List up to five civil appeals that you have personally handled.  None.

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  Not applicable.

22.
Have you ever held judicial office?  No, I have not.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Not applicable.

24.
Have you ever held public office other than judicial office?  No, I have not.

25.
List all employment you have had while serving as a judge other than elected judicial office. Not applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No, I have not.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No, I have not, except for jobs held while in college and graduate school.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No, I am not.

29.
A complete, current financial net worth statement was provided to the Commission:

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  There are none.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No, I have not.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No, I have not.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No, No, No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist's principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist's principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  I do not have any knowledge of any violations.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  There are no charges or allegations for violations of these provisions.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.


$268.13 for stationery, secretarial assistance, and postage.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  No contributions have been made.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?


No, I have not directly or indirectly requested the pledge of any member of the General Assembly.  I have not received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No, I have not.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No, I have not, nor has anyone on my behalf.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
S.C. Bar;


(b)
National Bar Association;


(c)
S.C. Women Lawyers Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
The Junior League of Charleston, Inc., Member at Large to Board of Directors, Volunteer of the Year;


(b)
Alpha Kappa Alpha Sorority, Inc., Reporter and Graduate Advisor, numerous service awards;


(c)
The Links, Inc., Journalist and Corresponding Secretary.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

48.
Personal References:

(a)
Edward M. Brown, Esquire



P.O. Box 20261, Charleston, SC 29413 

(843) 577-7363

(b)
Ariel Townsend Rosamond, Esquire



1351 Amelia St, NE, Orangeburg, SC 


(803) 534-4615

(c) 
Mrs. Geneva B. Bennett,


1132 Browning Drive, Charleston, SC 29407 

(843) 763-6536

(d)
Mr. Anthony Danie


530 Johnnie Dodds Blvd., Mt Pleasant, SC 29464
(843) 884-0504

(e)
Bonnie T. Brisbane, Esquire


Executive Director, Neighborhood Legal Assistance Program, Inc.


438 King Street, Charleston, SC 29403


(843) 722-0107

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name would appear; a study of any previous screenings, if applicable; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  So I would ask you, is there any opening statement you wish to give?  It's purely optional before I turn you over to our staff counsel, Mr. J.J. Gentry, who has some questions on behalf of the Commission.

MS. ROACHE:  I have no opening statement.  I would just like to thank you for your time and your consideration.

CHAIRMAN:  Thank you.  Please answer any questions for Mr.Gentry.

MR. GENTRY:  Thank you, Mr. Chairman.  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Ms. Roache has provided a sworn statement with detailed answers to 30 questions regarding judicial conduct, statutory or constitutional qualifications, office administration and temperament.  That statement was provided to all of the Commission Members earlier and is included in your notebooks.  I have no concerns with this statement; and with the Commission's approval, I would ask that those questions be waived in this public hearing today, and I would ask that that statement be entered into the public record at this time.

CHAIRMAN:  Is there any objection to the waiving of those questions today and that the responses be put into the public record?  There being none, it will be done at this point in the transcript.  Thank you.

Sworn Statement to be included in Transcript of Public Hearings

Family Court Judge

Name:

Rita J. Roache

Address: 
P.O. Box 1994, Mount Pleasant, SC 29465-1994

Home Telephone:
(843)971-4180

Work Telephone:
(843)761-8355

E-Mail Address:
RitaR@nlap.com

1.
Why do you want to serve as a Family Court Judge?  I firmly believe that the Family Court is the most important Court in our judicial system because of the impact it has on the lives of our citizens. The decisions of the Family Court significantly affect the dynamics of families and also individuals.  I would like to serve as a Family Court Judge to have an opportunity to utilize my knowledge of South Carolina law, my fair-mindedness and my concern for others to make reasoned, fair and equitable decisions.  

2.
Do you plan to serve your full term if elected?  Yes, I do plan to serve the full term if elected.

3.
Do you have any plans to return to private practice one day?  At this time, I am not planning to return to private practice.  However, I cannot state unconditionally that I will not return to private practice.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes, I have met the Constitutional requirements.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications should be avoided.  The rules of our Court should be carefully followed to regarding ex parte communications.  There are only a very few circumstances under which ex parte communications can be tolerated.  For instance, when litigation is initiated because a child is in danger and a litigant is seeking to protect that child, it may be proper to review the pleadings and affidavits and grant ex parte relief.  However, this is only in an extreme emergency situation and an emergency hearing must be held immediately to allow all parties to be heard on the matter.  

6.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  Personal relationships must be disclosed on the record to avoid the appearance of impropriety.  If the opposing counsel requests recusal or expresses any reservation about my capacity to be fair and equitable, then I would recuse myself.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  To avoid the appearance of impropriety, if a party requested recusal, the motion would be granted. 

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  The appearance of impropriety should be avoided in any matter.  If my fairness or impartiality could be questioned, I would recuse myself.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


I would not accept gifts under any circumstances.  I would accept ordinary social hospitality, if it is still acceptable according to the rules.  If a litigant has a pending matter, no social hospitality would be accepted.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I believe that it is imperative that any misconduct be reported.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re-evaluated?  No, I am not.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No, I do not.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?


In most matters, attorneys would be requested to submit proposed orders that meet with the approval of the opposing counsel.  In some cases, I would draft the order.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?


We would use the calendar and the computer software to ensure that deadlines were met.  Attorneys would be faxed and telephoned with reminders to submit proposed orders in a timely fashion.

15.
What is your philosophy on "judicial activism," and what effect should judges have in setting or promoting public policy?  I am not necessarily a proponent of "judicial activism."  The responsibility of a Family Court judge is to enforce the law of South Carolina that has been enacted by statute or set by precedent.  In the event that a matter is not specifically addressed by our law, then it may be compulsory that a judge set public policy in his or her decision making capacity.  However, a judge should not seek to set or promote public policy that is not in accordance with the laws of our state.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I plan to participate in continuing legal education, seminars and conferences on the law, legal system and the administration of justice to further my knowledge and enhance my perspective.  Information obtained will be utilized to make improvements.  

17.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  I do not believe the pressure would strain my personal relationships.  However, the demands of the position would dictate that adjustments be made.  My family is very important to me, though, and I would attempt to achieve a balance between my professional and family life.

18.
Would you give any special considerations to a pro se litigant in family court?  It is not proper for a judge to try a case for a pro se litigant.  Therefore, the consideration given a pro se litigant would depend upon the facts and circumstances of the given matter.  

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No, I am not.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No, I would not.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No, I do not.

22.
Have you attended all mandatory continuing legal education courses?  Yes, I have.

23.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

(a)
Divorce and equitable distribution:  30%

(b)
Child custody:

25%

(c)
Adoption:

20%

(d)
Abuse and neglect:
15%

(e)
Juvenile cases:

10%

24.
What do you feel is the appropriate demeanor for a judge?


The appropriate demeanor for a judge is to exhibit courtesy, respect and decorum.  A judge should be even-handed in his or her treatment of everyone.  The appearance of impropriety or bias must be avoided.  

25.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  These rules apply at all times.  

26.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  No, it is not appropriate to be angry with a member of the public.  This could be perceived as bias.  Anger is also not appropriate in dealing with attorneys.

27.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have spent approximately $130.00 for stationery, stamps and secretarial assistance.  I anticipate also expending funds for another mailing and travel.  The Campaign Disclosure Form will be filed.

28.
Have you sought or received the pledge of any legislator prior to this date?  No, I have not sought or received the pledge of any legislator.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No, I have not sought or been offered a conditional pledge of support by any legislator pending the outcome of the screening.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No, I have not.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No, I have not.

32.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes, I am.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Rita J. Roache

Sworn to before me this 16th day of July, 2001.

Notary Public for South Carolina

My commission expires:  4/6/04

MR. GENTRY:  Thank you, Mr. Chairman. Also included in the notebooks for your view is a copy of the candidate's personal experiences statement.  One final procedural matter.  I'd note for the record that based on the testimony contained in the candidate's PDQ, Personal Data Questionnaire, which was introduced earlier into this record, Ms. Roache meets the constitutional or statutory requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MR. GENTRY:

Q.
Ms. Roache, can you please explain to us why you want to serve as a Family Court Judge?

A.
Certainly.  I don't know whether in your search of newspaper articles you found an article where I was interviewed when I was 12 years old.  At that time, I indicated that I decided to be a lawyer, and that one day I wanted to be a Supreme Court Judge.  So being a judge has been a dream for me for quite some time.  Since I started practicing and my practice has focused mainly in the Family Court, I became interested in serving on the bench in the Family Court.  I feel that I am a fair and equitable person, and that my experiences would lend themselves well to serving on the Family Court bench.  I enjoy working with people and problem solving.  And in the Family Court, it's applying the law to the fact situations, and I feel that I would be able to do that very well.

Q.
Thank you.  Regarding your experience as it relates to your candidacy today, can you please explain to the Commission how you feel your legal and professional experience thus far will help make you an effective Family Court Judge?

A.
Certainly.  For 13 years that I have been practicing, my practice has focused in the Family Court.  I started in -- with the Department of Social Services as an attorney in the Office of Child Support Enforcement, and that was in ten counties that we practiced in at that time, and I had a variety of experiences in that area.  I then went into private practice, where I continued to focus in the Family Court.  I have handled almost every kind of case there is that could come before Family Court.  Right now, I do a project for domestic violence victims, again, where the emphasis is in the Family Court.  It's with the Neighborhood Legal Assistance Program under a grant that is funded by the Department of Justice.  I practice in Charleston, Berkeley and Dorchester Counties, doing divorces, equitable distribution cases, and custody cases.  Those are the main focus right now.  I've served as a Guardian Ad Litem in many cases, abuse and neglect cases, and also adoption cases.  Therefore, I do believe that my experiences would serve me well as a Family Court Judge.

Q.
Thank you.  On documents you provided separate from your PDQ, your Personal Data Questionnaire, Cary, North Carolina is listed as a former address for 1999; is that correct?

A.
Yes, it is.

Q.
Can you please explain why this former address is listed and why you believe you meet the constitutional or statutory requirements for residence?

A.
Certainly.  I have provided an affidavit, and I will also explain.  My husband was transferred to Cary, North Carolina from Charleston.  And I continued to practice law in Charleston and commute to Cary, North Carolina on the weekends.  We got a post office box so I could make certain that my mail would be there when it was time for the bills to be paid, and to make certain that he would have access to them, and I didn't have to forward them to him in Cary. At no time did I ever change my residency.  I went to North Carolina on the weekends.  I continued to live in Charleston and to practice in Charleston and Berkeley and Dorchester counties.  I did not work in North Carolina or join the bar there or take the bar or anything else.  But that is why Cary, North Carolina would be listed on my credit report.

Q.
Thank you.  And this is the affidavit you have provided that all of the members have a copy of at this time?

A.
Yes, sir, that is the affidavit.

Q.
Thank you.  The documents you provided also indicate that you have spent a certain amount of money on your campaign already; is that correct?

A.
That's correct.

Q.
Do you know the exact amount, and have you reported those expenditures?

A.
It is 268 dollars and, I think, 13 cents.  And yes, I have.  I did letters to the Senate and House Legislative Ethics Committee reporting that amount.

MR. GENTRY:  Thank you, Ms. Roache.  I would just note for the record that no bench or bar surveys have been received regarding Ms. Roache, and any issues that were raised during the investigation have been addressed today.  I would also note that the Lowcountry Citizens Committee reported that Rita Roache was a well-qualified and highly respected candidate.  The Committee recommends her election to this position.  Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record.

CHAIRMAN:  Without objection, it will done so at this point.

The Lowcountry Citizens Advisory Committee found Ms. Roache “to be a well-qualified and highly respected candidate. The committee recommends Ms. Roache’s election to the position of Family Court Judge.”

MR. GENTRY:  I have no further questions.

CHAIRMAN:  Does any Member of the Commission have a question?  I noticed you're now practicing with the Neighborhood Legal Assistance Program.

MS. ROACHE:  Yes, sir.

CHAIRMAN:  When I started law practice, that's where I started.

MS. ROACHE:  That's my understanding.  I'm enjoying it there very much.

CHAIRMAN:  If you don't have the experience, you will sure get it there quick.

MS. ROACHE:  That's certainly -- and for me, I don't have income requirements for my clients.  So I have clients -- one whose husband owns a major business, down to clients who are indigent.  So I'm getting a variety of experience.

CHAIRMAN:  Any further questions?  All right.  Just two housekeeping matters very quickly.  They are, first of all, that we keep the record open until such time as we go to vote, which means that we can ask for additional information even after today, if some matter should come up.  That's not to indicate that any matter is pending at all.  Secondly, when the Commission makes a decision, it will decide which candidates are qualified.  Those candidates will be notified that they're qualified, and they are the ones that can seek commitments.  And we will give you the opening date for when you're eligible to seek commitments from the Legislature, and that is 48 hours after the release of the informal report, which become the formal report 48 hours subsequent to that.  All of those dates will be given to you in the event that you're found qualified by the panel.  We thank you for coming.  Have a nice day.

MS. ROACHE:  Thank you very much.  I appreciate it.

CHAIRMAN:  Let's go off the record.

 (Off-the-record discussion.)

CHAIRMAN:  We will go back on the record at this time.  We have before us Mrs. Aphrodite K. Konduros, who is offering for Family Court for the 13th Judicial Circuit, Seat Number 3.

MS. KONDUROS:  Yes, sir.  Thank you.

CHAIRMAN:  Thank you.  If you would be so kind as to raise your right hand.

 (APHRODITE K. KONDUROS WAS SWORN BY THE CHAIRMAN.)

THE CHAIRMAN:  Have you had a chance to review the Personal Data Questionnaire?

MS. KONDUROS:  Yes, sir.

THE CHAIRMAN:  Are there any changes, additions or deletions that need to be made thereto?

MS. KONDUROS:  No, sir.

CHAIRMAN:  Do you have any objection then to our making your Personal Data Questionnaire a part of the record of your sworn testimony as if you had fully stated all of those matters on the record here today?

MS. KONDUROS:  No, sir.

CHAIRMAN:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat:  Family Court, 13th Circuit, Seat #3

NAME:
Mrs. Aphrodite K. Konduros

HOME: 
4 Crabapple Court, Greenville, S.C. 29605-2064

BUSINESS: 
301 University Ridge, P.O. Box 10887, Greenville, S.C. 29603-0

TELEPHONE:
(home): (864) 299-1977



(office): (864) 467-7797

2.
Date and Place of Birth:  January 30, 1959, at Sumter, S.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on May 21, 1994 to Samuel James Konduros.


Never divorced; No children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

University of South Carolina, 1977-81 B.A. in English;

University of Kent, Canterbury, England, 1980-81 (Exchange Student, no degree);

University of South Carolina School of Law, 1981-84 Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, 1985;

South Carolina, took the exam twice.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

1980-81
Kent Scholar Recipient- foreign exchange student scholarship;

1979 

Outstanding Junior in the English Department, USC;

1981-84
Phi Delta Phi Law Fraternity;

1983-84
Student Bar President, USC School of Law.

10.
Briefly describe your continuing legal or judicial education during the past five years.


Heavily weighted toward Family Court seminars, including a presentation to a judicial CLE, and presenting the DSS portion of the law at the New Family Court Judges School in 1999 and 2000.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

a)
Numerous Omnibus Adult Protection Act presentations at the Criminal Justice Academy;

b)
DSS-sponsored Continuing Legal Education seminars on Termination of Parental Rights, Adult Abuse issues, and Adoptions;

c)
Abuse and Neglect of children training to Greenville School District Teachers;

d)
"Grand Rounds" training to interns of Greenville Hospital system on recognizing abuse;

e)
"Recognizing Abuse in the Elderly" to S.C. Crime Prevention Officers Organization, 1999-2001;

f)
"DSS Law Overview" to the New Family Court Judges School, 1999-2000;

g)
Summer School on Gerontology, Winthrop University, 1998-2000;

h)
Judicial CLE on DSS issues.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

"Chief of the Catawbas", Sandlapper Magazine, Summer Issue, 1999.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

South Carolina Supreme Court, admitted May 21, 1985;


United States District Court, admitted May 29, 1987;


United States Court of Appeals, Fourth Circuit, admitted April 19, 1993.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

1984-85 
Weinberg, Brown & McDougall, Sumter, S.C.


General practice, civil, criminal defense, appellate practice, Armed Services Board of Contract Appeals.

1985-87 
Law Clerk to the Hon. David F. McInnis, Circuit Court, Third Circuit


Accompanied the judge to 33 counties in South Carolina assisting him in criminal and civil court.

1987-89
Todd & Barber, Columbia, S.C. 

General practice including residential and commercial real estate and development, domestic, probate, appellate practice, criminal, civil, outdoor advertising licensure, and collection.

1989-94
S.C. Department of Disabilities and Special Needs, Deputy General Counsel, Columbia, S.C.

Practice included family court juvenile hearings, real estate purchase and disposal, employee grievance hearings, unemployment hearings, worker's compensation, civil, criminal, probate commitments, Medicaid and Social Security benefits practice.

1994-97  
S.C. Department of Social Services---Greenville, S.C.

County attorney for DSS prosecution of abuse and neglect of children and the elderly, Department of Juvenile Justice cases, child support, unemployment, appellate practice, and probate.


1/97-12/97
The Code Law Firm---Greenville, S.C.


Divorce, child support, DSS, Department of Juvenile Justice cases, civil defense in state and federal court, Insurance Reserve Fund defense for the SCDOT, Department of Education, DSS, DDSN, City of Greenville, Greer Police Department, and Department of Corrections, Magistrate's Court, appellate practice.

1997-2000
S.C. Department of Social Services, Assistant General Counsel

Adoptions, DSS prosecution, appellate practice, state procurement disputes, Day care licensure appeals, employee grievances.

2000- Present
Director, Greenville Department of Social Services

Manage 314 state employees and multi-million dollar budget, administering Medicaid, food stamps, child and adult protective services, foster care licensing, and over 400 foster children. Supervise five family court practitioners handling child abuse and neglect case, adoption and termination of parental rights. Continue to handle small number of DSS cases, unemployment hearings, and Rule 608 appointments.


Divorce and equitable division of property- I have handled divorces both of lower monetary value and one with net assets in the millions.


Child custody- I have extensive experience as a DSS attorney, private attorney and as a guardian ad litem.


Adoption- Extensive experience in both freeing children for adoption and adoption.


Abuse and neglect- I have handled hundreds of cases as the plaintiff in 12 counties, and have defended parents on a more limited basis.


Juvenile Justice. I have defended numerous juveniles against criminal charges, and have appeared as DSS counsel for foster children in DJJ hearings innumerable times


For the past almost seven years, I have appeared weekly, and sometimes daily, in family court hearings and contested trials throughout the Upstate, including child support, protective order hearings, and contempt hearings.  I have set and administered daylong dockets, and set multi-day trial dockets.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.

No rating.  For most of my practice, I have been a government attorney, not available to the public for hire.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:
rare, maybe three times


(b)
state:
predominately family court, with a fair percentage of circuit court and appellate appearances.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

6%


(b)
criminal:
4%


(c)
domestic:
90%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

5%


(b)
non-jury:
95%

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Mostly sole, sometimes chief.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
SCDSS v Elizabeth Rochelle Maddox, et al., Family court termination of parental rights case concerning termination of rights to remaining siblings of murdered sibling. Mother and father had been criminally prosecuted for death of the one son, and the case raised the novel issue of whether the termination case was premature, as the criminal convictions were on appeal. Family court terminated, but the case is on appeal. Grounds were failure to support and visit, and death of a sibling.


(b)
SCDSS v Partridge, Harris, et al., sex abuse case on two young children where the mother, father, mother's boyfriend and maternal grandparents were all suspects. The children were too young to testify. Father won custody, and the grandparent's were barred from ever having any contact with the grandchildren by any method. Case was not appealed, but the grandparents filed numerous motions to have the case reopened. Case was the first in Greenville to litigate grandparents' rights. (NOTE: grandparents were not held responsible for sex abuse.)


(c)
SCDSS v Walker, Thompson, et al., complicated neglect and custody case where father of all the children, and both mothers of the children were all individuals with mental retardation. Each litigant had a lawyer and a guardian because of the mental retardation, and the case was tried carefully in an attempt to allow the litigants to understand the issues at bar.


(d)
SCDSS v Plunkett, Sullivan, et al., contested four-day termination of parental rights and contested adoption trial between the natural parents, who are also full siblings and their mother, versus the foster/adoptive parent. The parents relinquished their rights, and then changed their minds forcing a two-day trial on the voluntariness of their relinquishments, followed by a two day contested adoption between the grandmother and the adoptive mother. Case stands for the proposition that natural family members have no automatic preference when it comes to adoption.


(e)
Hooper v Rockwell, SCDSS et al., 334 S.C. 281, 513 S.E.2d 358 (1999)-mother appealed termination of her parental rights, which the Court upheld. The case is the current law in South Carolina on what matters in family court are interlocutory and what matters are final and ripe for appeal.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.


(a)
SCDSS v Beeks, et al., 325 S.C. 243, 481 S.E.2d 703 (S.C. Supreme Court 1997)

(b)
Hooper v Rockwell, et al., 334 S.C. 281, 513 S.E.2d 358 (S.C. Supreme Court. 1999)

(Other appeals are unpublished or are appeals from other areas of law than domestic matters.)

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  N/A

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  N/A

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

a.
Restaurant worker-prior to law school, I worked at Myrtle Beach as a waitress and a cashier at a Howard Johnson's Hotel, which no longer exists. Summers of 1976-80.

b.
Director of Greenville Department of Social Services. (See answer 13 above.)

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was furnished to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  No.


Have you ever defaulted on a student loan?  No.


Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  Yes.

I was sued in circuit court in my professional capacity as a DSS attorney by aggrieved grandparents. I explained the underlying case in Answer #19 b.  I was defended under the Tort Claims Act by an Insurance Reserve Fund attorney, and the case was dismissed with prejudice at the first hearing as having no merit.  The grandparents blamed me for the Family Court permanently refusing to allow them contact with their grandchildren.  They failed to appeal that decision in a timely manner, and sued me in an attempt to get the underlying issue back before a judge.

36.
Are you now or have you ever been employed as a "lobbyist," as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a "lobbyist's principal," as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist's principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that "[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that "[n]o person may use government personnel, equipment, materials, or an office building in an election campaign."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.

Minor purchase of stationery, postage and a prepaid telephone credit card on June 23, 2001 totaling  $86.00

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No. Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Richland County Bar Young Lawyers, Vice-president, 1988;


(b)
South Carolina Bar;


(c)
Greenville County Bar;


(d)
S.C. Women's Law Association, Regional Liaison, 1999;


(e)
National Association of Elder Law Attorneys.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Board Member, Prevent Child Abuse Carolina;


(b)
Board Member, "Safe Harbor" (battered woman's shelter);


(c)
Board Member, Greenville Ballet;


(d)
Board Member, Greenville First Steps;


(e)
Executive Director, "Pendleton Place" (children's shelter);


(f)
Member, Governor's Juvenile Justice Task Force, 13th Circuit;


(g)
Member, Greenville County Substance Abuse Counsel;


(h)
Member, Greenville Area Directors of Social Health Associations (GADSHA);


(i)
Member, Greenville Pediatric HIV Advisory Board.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

Co-recipient of the Claude N. Sapp Award for Outstanding Law Graduate of 1984 (with David Dukes, Esq. of Columbia)

48.
Personal References.


(a)
Shields M. Cochran, Vice President, Bank of America



P.O. Box 608, Greenville, S.C. 29602



(864) 271-5739

(b)
Dr. Elizabeth G. Patterson, State Director, SCDSS

P.O. Box 1520, Columbia, S.C. 29202



(803) 898-7360

(c)
Stephen P. Williams, Esq. , Haynesworth Law Firm

P.O Box 2048, Greenville, S.C. 29602



(864)-240-3200

(d)
Thomas W. Traxler, Esq., Carter, Smith Merriam, Rogers & Traxler, P.A.

P.O. Box 10828, Greenville, S.C. 29603


(864) 242-3566

(d)
Merl F. Code, Esq., The Code Law Firm

1300-D E. Washington St., Greenville, S.C. 29607-1858
(864) 271-4975

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; a verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of previous screenings; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  So I'd ask you if there is any opening statement you wish to give the panel, understanding that it's purely optional.  If you don't, that's fine.  Other than that, I'm going to turn you over to Ms. Sharon Gunter, who will have a questions for you on behalf of the Commission.

MS. KONDUROS:  Thank you.  I waive any opening statement.

CHAIRMAN:  Thank you.  Ms. Gunter?

MS. GUNTER:  Mr. Chairman, before I begin questioning Ms. Konduros, I would like to bring one matter to the Committee's attention.  The Commission staff received a letter, and we received the letter, Mr. Chairman, through its being sent to your attention.  It was a letter that was sent to all of the Legislators, both House and Senate.  It was a letter opposing Ms. Konduros' candidacy for the Family Court position.  Staff did follow up on this letter.  The gentleman who wrote the letter was called and asked if he would like to file a formal complaint.  We explained how to do that.  He stated that he did not want to file a formal complaint and did not want to testify before the Commission.  In the letter -- and I do have copies, Mr. Chairman, if the Commission members would like to see the letter.  He stated that he could not go into his reasons for opposing Ms. Konduros' candidacy because of his confidentiality requirements of his Guardian ad Litem position.  And I believe the letter gives the impression that he is in opposition of her candidacy because of his status as a Guardian ad Litem in Greenville County in some matters regarding that status.  Ms. Konduros is aware of the letter and has stated that she would be happy to answer any questions concerning the letter.

CHAIRMAN:  Yes, sir.  Representative McGee?

REPRESENTATIVE MCGEE:  Counsel, do you know if that letter was by an attorney Guardian ad Litem, or was it just a layperson Guardian ad Litem?

MS. GUNTER:  I believe he's a layperson Guardian ad Litem.

CHAIRMAN:  Any other comments or questions?  If not, then proceed.

MR. FREEMAN:  Do you have copies of it?

MS. GUNTER:  Yes, sir, and I will be happy to provide those.

MR. FREEMAN:  I would like to see it, please.

MS. GUNTER:  Yes, sir.

MS. KONDUROS:  If I could make one 30-second say about that letter, since it's come up, I would like to if it's appropriate.

CHAIRMAN:  Yes, ma'am, if you wish to comment on it.

MS. KONDUROS:  Very briefly.  Mr. Shuford was a member of the Guardian ad Litem program.  I only know him by reputation.  We never had a case together in my role as a DSS attorney.  We had a brief conversation in the hall sometime in the past two years.  I really have no idea why he doesn't think I'm fit.  However, the case that he's referring to, of which I had no part, he was removed by order of Judge Brown.  He is restrained from ever being around the children that were his previous wards in that case, and he was thrown out of the Guardian Ad Litem program and precluded from being at Family Court unless he is an actual litigant on the caption.  So that's the status of the case as I understand it, and that's why I wanted to make the statement.

CHAIRMAN:  Any further questions or comments?  Please proceed.

MS. GUNTER:  Mr. Chairman, Ms. Konduros has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, statutory qualifications, office administration and temperament.  The statement was provided to all Commission Members earlier and is included in your notebooks.  I have no concerns with the statement; and with the Commission's approval, I would ask that those questions be waived in the public hearing today.  I would also ask that the statement be entered into the public record at this time.

THE CHAIRMAN:  Is there any objection?  There being none, we will do so in the record at this time.

Sworn Statement to be included in Transcript of Public Hearings

Family Court Judge

Name:
Aphrodite Karvelas Konduros

Address: 
4 Crabapple Court, Greenville, S.C. 29605-2064

Home Telephone:
(864) 299-1977

Work Telephone:
(864) 467-7797

E-Mail Address:
Akonduros@home.com

1.
Why do you want to serve as a Family Court Judge?  After hundreds of family court hearings and trials, I aspire to the family court bench as a natural professional progression. It will make the best use of my trial experience and my knowledge of people gained in my years as a State's attorney and administrator, and will personally satisfy my need to help others.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  My philosophy is neither to engage in ex parte communications nor to allow them to be brought to me. An exception would be if the attorney approaches me with an ex parte petition alleging imminent, physical danger to a person that can only be stopped by my action, and cannot wait for notice to all parties. The relief granted must be temporary in nature, and subject to a speedy review after notice to all parties. Scheduling and other administrative duties are allowed specifically by the Canons.

6.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  It is immaterial to me who the litigants or attorneys are who appear before me. True friends and professional colleagues would not expect preferential treatment. Should a former associate or partner appear before me, the best course is to always announce the relationship, however trivial, and allow the other party to make or not make a motion for recusal as provided in the Canons. I have never practiced with a legislator.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Complete deference. I would grant the motion. I will not haunt the mind of a litigant with the thought that my presiding over his/her case is why he/she lost. Conversely, I would ask any litigant who looks hesitant to state for themselves their willingness to go forward.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  In the courtroom, I would announce the relationship, and recuse myself, regardless of whether the other litigant was aware of the perceived conflict. The appearance of impropriety is enough.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

Besides remaining in complete compliance with our State's Ethics laws and the Judicial Canons of Conduct, I would only socialize or exchange gifts with people with whom I had a prior social or familial relationship before I joined the bench, as long as they were not currently litigating before me. I would never preside over the trial of a friend or relative, so the gift giving is immaterial in the cases where recusal is mandatory.

The Canons do not prevent the acceptance of ordinary hospitality or a gift from a friend commensurate with the occasion or the relationship. After almost 17 years of practice, I have many close friends who are lawyers, however I do not currently exchange gifts with more than three. Propriety would certainly not allow that number to grow if I reach the bench.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would specifically follow the codes of conduct set forth for lawyers and judges, as I have always done, and report the violation to the appropriate authorities promptly.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re-evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No. I am the current personal representative of my mother's estate, but it is set to close in September of 2001. The Canons specifically allow a judge to serve as personal representative of the estate of an immediate family member, but based on the time constraints involved in this one, I will not consider handling another one.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?

As a trial lawyer, I have always drafted my own orders, in accordance with the judge's instruction. The practice that I feel works best is to either announce the decision from the bench or to concurrently provide all parties with a written guideline of findings of facts and conclusions of law. I would instruct the prevailing lawyer to draw the proposed order and circulate it to the other parties, including pro se litigants, before submitting it to me. In certain circumstances, I would draw my own order.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?  I make use of checklists and a tickler system now that has always served me well in the meeting of court deadlines and statutes of limitation. I can easily adapt it to keep up with outstanding orders, motions and memoranda. 

15.
What is your philosophy on "judicial activism," and what effect should judges have in setting or promoting public policy?  I believe that a judge's opinions should be confined to the cases at bar. Outside activism promotes future litigants thinking that they can predict a judge's rulings. The one exception is projects assigned by the Chief Justice, which she will have chosen because they promote the advancement of the law for all citizens.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I am particularly attuned to the burgeoning problems facing the elderly and disabled in our state and country. I have worked for years to help the judiciary understand our current laws and how they already afford protection from exploitation and the abuse of the elderly. I would like to continue to work in this area as allowed by the Chief Justice.

17.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  My husband and I have maintained high profile, high-pressure jobs throughout our courtship and marriage, as do most of our relatives and friends. It has made us closer allies, and he supports my candidacy wholeheartedly. Although he has never practiced, my husband is a lawyer, and understands the time and travel constraints of a family court judgeship.

18.
Would you give any special considerations to a pro se litigant in family court?  The only special consideration a pro se litigant deserves is for a judge to make sure the litigant understands the perils of self-representation, the order of business, and for the judge not to ruffle at the litigant's ignorance of deferential courtroom protocol. 

No judge should "try" a pro se litigant's case for him/her at the expense of the other litigant.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you attended all mandatory continuing legal education courses?  Yes.

23.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?

a.
Divorce and equitable distribution:
10%

b.
Child custody:



10%

c.
Adoption:



10%

d.
Abuse and neglect:


60%

e.
Juvenile cases:



10%

24.
What do you feel is the appropriate demeanor for a judge?  Firm politeness, punctuality, and constant attentiveness in the courtroom, and appropriately decorous behavior outside of the courtroom.

25.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  Other than in the sanctity of my own home, a judge is a judge always and everywhere.

26.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  The best trial judges I have appeared before show their disapproval with an icy stare and a measured tone. When a defendant gets out of hand, the Judge should address his/her remarks to the attorney and instruct the attorney to control the client. If necessary, the bailiffs and deputies are there to remove anyone who cannot behave, or take a timely break to allow for composure to renew.

No judge should raise his/her voice at a lawyer under any circumstances. A side bar conference or an in camera meeting with all the lawyers is the better approach. 

Neither should a judge raise his/her voice to any litigant. The courtroom is intimidating enough to litigants without the supposed arbiter of justice joining the fracas.

27.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  Less than $100.00 for stationery, stamps and a pre-paid telephone card.

28.
Have you sought or received the pledge of any legislator prior to this date?  No. As allowed under the rules, I have notified all legislators not on the Judicial Selection Committee of my candidacy, and have received acknowledgement from some who expressed a willingness to discuss my candidacy at the appropriate time.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Aphrodite K. Konduros

Sworn to before me this 11th day of July, 2001.

Notary Public for South Carolina
My commission expires:  3/5/07
MS. GUNTER:  Also included in the notebooks, Mr. Chairman, is a copy of the candidate's personal experiences statement.  I would also note for the record that based on the testimony contained in the candidate's Personal Data Questionnaire, which was introduced earlier into the record, Ms. Konduros does meet the statutory requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MS. GUNTER:

Q.
Ms. Konduros, why do you want to serve as a Family Court Judge?

A.
I have spent 14 of my 17 years of practice working for the state, both DSS and DDSN, as well as a Circuit Court Judge's law clerk.  I have had almost that whole time experienced in Family Court.  I think that I am very well qualified to work through the human services aspect of our state government, since the bulk of a Family Court Judge's work at this time is now child support, criminal domestic violence, Department of Social Services work, Department of Juvenile Justice.  But of course, there is that aspect to private divorce and custody of which I have also had a lot of experience.  I find this a very natural evolution for me.  I have fallen in love with the law through Family Court, and I hope to continue to do so in this role.

Q.
Ms. Konduros, as you have stated, you have extensive prior experience in the Family Court.  Can you expand on that statement, please?

A.
Certainly.  I was five years deputy general counsel for the Department of Disabilities and Special Needs.  Most of the work for people that are served by DDSN is in Family Court with a small group served through the Probate Court.  So I did that extensively.  I have almost five years' experience as a Department of Social Services attorney, which, in Greenville County where I'm obviously a resident, is four days a week.  We file some 60 complaints on a weekly basis.  So there is a great deal of court time spent in preparation for court, all Family Court work.  In private practice in Greenville and in Sumter, as well as Columbia, the majority of the work I did was Family Court, which totals up -- I think this May it's either 16 or 17 years of service, a great majority which is Family Court work.

MS. GUNTER:  Mr. Chairman, I would note for the record that the bench and bar surveys received regarding Ms. Konduros were all favorable.  I would also like to note for the record that Ms. Konduros has received an overwhelming number of recommendations for her candidacy, positive recommendations.  The Upstate Citizens Committee reported that Ms. Konduros was found to be a most competent lawyer.  Her qualifications greatly exceed the expectations set

forth in the evaluative criteria.  I would like for the Citizens Committee Report to be entered into the record at this time, Mr. Chairman.

THE CHAIRMAN:  All right.  Is there objection?  There being none, so done.

The Upstate Citizens Advisory Committee reported:  “Ms. Konduros was found to be a most competent lawyer.  Her qualifications greatly exceed the expectations set forth in the evaluative criteria.”

MS. GUNTER:  Mr. Chairman, I have no further questions at this time.

CHAIRMAN:  Any questions of the Committee?  I couldn't help but notice one of your letters had the name Fletcher.  That must be a common name up there

MS. KONDUROS:  Just the rich people.

CHAIRMAN:  Just two other matters very quickly, if there are no other questions.  Two housekeeping matters.  One is that we keep the record open until we take a final vote.  That does not mean there are any pending questions.  But should a matter come up that deserves any attention, we reserve the right to call you back or to have staff contact you.  Secondly, the Commission will make a decision on qualifications.  Once it makes that decision, it will notify the qualified parties that they have been found qualified and are able to seek commitments.  Commitments are not obtainable until 48 hours after the informal report is given.  Staff, though, will notify you as to the date of the informal report and to the formal one in that regard.  With that, that concludes this stage of the screening.  We thank you for coming.  Have a nice day.

MS. KONDUROS:  Thank you, sir.  Thank you all.

CHAIRMAN:  We will go off of the record at this time.

(Off-the-record discussion.)

CHAIRMAN:  We will now go back on the record.  We have before us J. Cordell Maddox, Jr., offering for Circuit Court At-Large, Seat 7.  Would you please raise your right hand to be sworn?

(J. CORDELL MADDOX, JR., WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN:  Have you had a chance to review the Personal Data Questionnaire and update it or make any changes?

MR. MADDOX:  Yes, sir.

CHAIRMAN:  Is it in accord and up to date at this point?

MR. MADDOX:  I believe so, yes, sir.

CHAIRMAN:  Would you have any objections to our making that a part of your sworn testimony here today as if you had fully stated all of those matters on the record?

MR. MADDOX:  No, sir.

CHAIRMAN:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat #:  At-Large Circuit Judge Seat # 7

NAME:
Mr. Jesse Cordell Maddox, Jr.

HOME:
101 Victoria Circle, Anderson, South Carolina 29621

BUSINESS: 
Glenn, Haigler, Maddox & McClain, LLP

121 West Benson Street, Anderson, South Carolina 29621

TELEPHONE:
(home):  (864) 226-0596

(office):  (864) 226-1885

2.
Date and Place of Birth:  June 14, 1958, at Richland County South Carolina.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on June 26, 1999, to Victoria Tobin Maddox.


Divorced:  Yes.  November 18, 1998.  J. Cordell Maddox, Jr. vs. Sharon Maddox

Case Number: 1998-DR-32-2880, Lexington County Family Court, Separation for One Year.

Children:
Jesse Cordell Maddox, III, age 15;

Brett Garland Maddox, age 12;

Jacob Hunter Maddox, age 6.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

(a)
Furman University, B.A. in Political Science, 1976-1980;

(b)
University of South Carolina Law School, J.D. 1983.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, admitted 1983

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Furman University Honor Counsel;

University of South Carolina Student Government 1980-1983;

Honor Counsel 1980-1983.

10.
Briefly describe your continuing legal or judicial education during the past five years.  I have attended a multitude of Continuing Education Courses during my time in practice.  These courses range from General CLEs regarding the general practice of law to specialized law education courses.  I've tried to vary the courses taken to expand my knowledge in different areas.  I have met or exceeded the CLE requirements in each of the last 5 years.


08/10/95
1995 Annual Convention - S.C.T.L.A.

09/05/95
The New South Carolina Rules of Evidence

10/10/95
Client Relations LEPR Series

01/02-06/96
Law Education Institute

01/02/96
1996 Winter CLE Conference - Civil

08/08/96
1996 Annual Conference - S.C.T.L.A.

08/14/97
1997 Annual Convention - S.C.T.L.A.

11/08/97
Better Client Relations the Key to Success

12/04/98
S.C.T.L.A. Auto Torts

08/13/98
1998 Annual Convention-S.C.T.L.A.

09/27/98
1998 Annual SC Solicitors Conference

12/11/98
SC Association of Counties

05/19/99
Family Court Judges Conference

10/03/99
1999 Annual SC Solicitors Association Conference

11/12/99
SC Ethics Seminar

11/15/99
Judge Ross Anderson's Ethics Seminar

12/17/99
10 Things You Need To Know

10/__/00
ADR Seminar

12/02/00
Auto Torts

12/20/00
Ethics Update

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Yes.

(a)
I taught Business Law at Central Wesleyan College (now known as Southern Wesleyan University) for several years during the late 1980's.  I was an adjunct professor of business law teaching undergraduate courses in general business law at Central Wesleyan College;

(b)
1998 Family Judges Conference - Legislative Update;

(c)
1999 Family Judges Conference - Legislative Update;

(d)
1999 South Carolina Solicitors Conference - Legislative.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

South Carolina Courts - December 16, 1983;

U.S. District Court - December 15, 1983;

U.S. Court of Appeals - June 25, 1984.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

From 1983 until 1986 I practiced as an associate and partner with Charles Welborn, Jr., in a two-man law office in Anderson, South Carolina.  My practice was predominantly Civil in nature and involved exposure to collection work, civil matters of all nature, and general real estate practice.

From 1986 until 1992 I was an Associate and then Partner at Jones, Spitz, Moorehead, Baird & Maddox, in Anderson, South Carolina.  My practice was predominantly a Civil Practice with some small amounts of real estate and criminal matters.

From 1992 until 2001, I have been a Partner with the Law Firm of Glenn, Haigler, Maddox & McClain.  My practice continues to be predominantly a Civil Practice with some criminal work.

From 1996 until 2000, in addition to practicing law, I served in the South Carolina House of Representatives representing District 9 in Anderson County.

Criminal Matters:

1.
State v. Young - I was appointed co-counsel in the penalty phase section of the State v. Young.  This case involved re-trial of the death penalty phase of a previously tried case.  The case required the picking of a Jury in Lancaster County and the approximate one week trial of the penalty phase.

2.
During the past year I represented a defendant in a criminal case in which my client was charged with engaging a child for sexual performance, contributing to the delinquency of a minor and assault and battery high and aggravated nature.  This case involved the issue of the admission of video taped evidence.  The case was dismissed.

3.
I handled a criminal case in 2000 in which my client was charged with grand larceny.  The issues were whether or not the defendant and her co-defendant were guilty of stealing $10,000.00 to $15,000.00 worth of jewelry and personal items from the home of an acquaintance.  The defendant pled guilty.

4. 
Currently I am representing a defendant who has been charged with numerous counts of burglary and breaking and entering.  The case is currently awaiting trial or other disposition.

5. 
I have also been involved, in a peripheral manner, with several criminal cases handled by my law partners including a murder case in which the death penalty was at issue and a case involving a guilty plea for assault and battery of a high and aggravated nature.

6. 
I have represented, either as the attorney or as the guardian-ad-litem, several juvenile defendants and adult defendants in The Family Court.  The charges have ranged from criminal domestic violence to various degrees of child abuse and neglect.

While my background in criminal matters is less than my experience in civil matters, I feel that I could compensate for the lack of experience.  I am aware of and keep abreast of developments in the case law regarding criminal matters.  It is my intention to continue to keep abreast of criminal case law developments and to step up my observation of criminal court pending election to the bench. 

Civil Matters:

My primary practice in the last several years in civil court has been as a representative of the plaintiff.  In the past I've also represented defendants including corporations, individuals and financial institutions.  In the past five years my trial experience has included:

1.
Two complicated medical malpractice cases.  One case involved the alleged negligence of a surgeon leading to the death of the plaintiff after a laparoscopic surgery.  This case was tried in Chester County.  Both plaintiff and defendant utilized experts from throughout the country and the case involved many elements common to most medical malpractice and other tort actions.  The case was settled after trail began and after opening statements and the call of two of the plaintiff's witnesses.  I was co-counsel on that case with an out of state attorney and a local attorney who had associated me.

Additionally, I have tried a medical malpractice case in Richland County involving obstetrical malpractice.  The case was tried for approximately eight days and involved fairly complicated issues of causation.

2. 
I was co-counsel with my law partner in a dental malpractice case tried for three days in Anderson County involving the issue of malpractice resulting from a broken jaw during a dental procedure.

3. 
Currently I am involved as co-counsel in a nationwide class action filed in Federal Court in Anderson County.  This case involves the issue of fraudulent interest computation by a lending institution.  The case has been filed and the nationwide class has been certified.  The trial is expected in October 2001.

4. 
I have been associated with co-counsel in another Federal Class Action case involving the allegations of fraudulent recordation of credit information.  That case should be tried sometime in the late fall of 2001.

5.
I have, in addition to the above, handled numerous automobile accident cases that have settled prior to trial.

6. 
Currently I am representing a civil defendant in a breach of contract action that has been set for trial for June of 2001.

7. 
I have also represented a physician as personal attorney in malpractice cases and in other general litigation matters.

8. 
I am currently involved in numerous litigation matters including a case based upon negligent construction of a subdivision and the subsequent denial of a payment bond.  The complaint has been filed; the trial has not been set.

9. 
I am also currently representing a large homeowners association in a lawsuit against adjoining homeowners regarding the application of restrictions to the adjoining landowners property.  The case was tried and a verdict was granted to my clients.  The case involved the application of restrictions to property and the interpretation and restoration of the restrictions and by-laws of the homeowners association. The case is currently on Appeal to the South Carolina Supreme Court.

15.
What is your rating in Martindale-Hubbell?  BV.

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
1996-2000-Infrequent.  2000-2001-Infrequent.  I am currently involved in two Federal Class Actions that have required numerous appearances in District Court.

(b)
state:
I have appeared in State Court either in civil, criminal or domestic matters on average twice a week for the past five years.

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

30%

(b)
criminal:
10%

(c)
domestic:
60%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:

10%

(b)
non-jury:
90%

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Both as sole counsel and as co-counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
State v. Young.  I was appointed co-counsel in the sentencing phase of Kevin Dean Young.  The State had obtained a guilty verdict and sentence of death in a prior trial.  The case was remanded to The Circuit Court for the retrial of the penalty phase only.  A Jury was selected in Lancaster County and brought to Anderson for the Trial.  Every case potentially involving the death penalty has significant ramifications not only for the defendant but the community, attorneys and other Court personnel.  Apart from its nature, the case was significant from a personal legal perspective because it exposed me to the complicated legal issues associated with a criminal trial in general and a death penalty trial in particular.

(b)
Linda A. Massingale, Ruth I. Bickel, Denise M. McTigue, Marie A. Pacifico, and all other similarly situated v. The Money Store, Inc., TMS Mortgage, Inc., and John Does 1-100.  This is an ongoing case in Federal Court.  The case involves a large nationwide class action against the defendant.  The class has been certified by the District Court and 2 Appeals have been taken to the 4th Circuit Court of Appeals.  We've prevailed on both Appeals and are now awaiting trial in April or May of 2001.  The case is significant in that it involves unique issues of interest computation and the possibility of up to 20,000 class members seeking damages against the defendant.  I am co-counsel in this case with several out of state attorneys.

(c)
Laughridge v. Parkinson, et al. - This case was a medical malpractice case involving complicated issues of causation and damage.  The lawsuit was on behalf of the minor child injured at birth.  The case was tried initially in Greenville County, South Carolina, over a period of approximately 2 weeks.  After deliberating for a day and a half, a mistral was declared because of a hung jury.  Approximately one year later the case was retried for approximately 10 days and the Jury returned a verdict for $5,000,000.00.  Prior to the 1st trial the Circuit Court granted partial Summary Judgment for the hospital.  I was involved in the Appeal to the Supreme Court which resulted in a ruling that the abolition of the Doctrine of Charitable Immunity was prospective in application only.  The case was significant because almost every possible evidentiary scenario was presented during both trials.


(d)
Kneale v. Bonds 452 S.E.2d 840, 317 SC Court of Appeals 1994.  This case was significant in that it involved interpretation of the covenants of a horizontal property regime and a mandatory injunction for the removal of a structure.  I represented 12 homeowners who sought a mandatory injunction to have a structure removed from the regime property.  After an approximate 3 day non-jury trail, the Circuit Court ruled in the favor of the defendants.  On Appeal, the Supreme Court found in favor of my clients and issued an Order requiring defendants to remove a previously constructed building in the property.  The case is significant in that it involved interpretation of legal documents as well as equitable principals of law.

(e)
South Carolina Department of Social Services v. Broome, 413 S.E.2d 835, SC 48 and SC (SC 1992).  I was appointed to represent Mrs. Broome in a DSS termination of parental rights action.  Mrs. Broome was a Schizophrenic who opposed the termination of her rights.  Subsequent to the trial, Mrs. Broome asked me to appeal and then disappeared.  After perfecting her Appeal, I filed an affidavit with the Supreme Court and was asked to do a Brief and argue certain elements of her Appeal.  The case was argued before the South Carolina Supreme Court and has been cited many times by the Court as an example of one of the standards for termination of parental rights in South Carolina.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.

(a)
In the matter of Marshall - S.C. Supreme Court - 03/23/98, 498 S.E.2d 869, 331 S.C. 514 (SC 1998)

(b)
Laughridge v. Parkinson (co-counsel) - 04/01/91, 403 S.E.2d 120, 304 S.C. 51 (SC 1991)

(c)
South Carolina Department of Social Services v. Broome - 01/13/92, 413 S.E.2d 835, 307 S.C. 48 (SC 1992)

(d)
Kneale v. Bonds, et al, 452 S.E.2d 840; 317 S.C. 262 Court of Appeals 1994.

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  Not applicable.

22.
Have you ever held judicial office?  No.

23,
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Not applicable.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

Member of the House of Representatives, District 9, 1996 - 2000 - Elected.

25.
List all employment you have had while serving as a judge other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  N/A.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  Yes.  I was defeated for re-election in 2000 for House District 9, South Carolina House of Representatives.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No, other than part time employment while a student.

28.
Are you now an officer or director or involved in the management of any business enterprise?  N/A.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist's principal, as defined by S.C. Code § 2-17-10(14)?  N/A.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist's principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that "[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that "[n]o person may use government personnel, equipment, materials, or an office building in an election campaign."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

From 1983 to present:

(a)
Anderson County Bar Association;

(b)
South Carolina Bar Association;

(c)
South Carolina Trial Lawyers Association;

(d)
American Trial Lawyer's Association;

(e)
American Bar Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Rotary Club of Anderson;

(b)
YMCA - member of Board of Directors from 1994 to present; currently ex-officio member of the Board;

(c)
Past and present member of the SC Bar House of Delegates;

(d)
Hospice of the Upstate.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal references:

(a)
Druanne D. White, Solicitor, Anderson County

P.O. Box 8002, Anderson, S.C.

(864) 260-4046

(b)
George M. Ducworth, Retired Solicitor, Anderson County

2903 Rambling Path, Anderson, S.C. 29621

(c)
Chuck Welborn, Jr., Attorney

309 South Main Street, Anderson, S.C. 29621
(864) 225-2565

(d)
J. Victor McDade, Attorney

P.O. Box 2125, Anderson, S.C. 29621

(864) 224-7111

(e)
Jim Thomason, Minister, First Baptist Church

105 Brown Avenue, Anderson, S.C. 29627
(864) 338-7776

(f)
Jack Buice, First Citizens Bank

102 North Main Street, Anderson, S.C. 29621
(864) 231-6062

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of previous screenings; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  So I would ask you if you have any opening statement you wish to give the Commission at this time.  To do so is fully optional and up to you.  Other than that, I will otherwise turn you over to Mr. Mike Couick, our staff counsel, who has a few questions for you.

MR. MADDOX:  I will waive the opening statement.  I would only mess up.

EXAMINATION BY MR. COUICK:

Q.
Welcome again, Mr. Maddox.  This is your second time to be through the screening process within the last year; is that correct?

A.
Yes, sir.

Q.
You had originally run for a Circuit Court seat the last time this Commission, I believe, had found you qualified but for what might be required for the passage of time since your exit from General Assembly; is that right?

A.
That's right.

MR. COUICK:  Mr. Chairman, I would like to briefly ask that all sworn statements provided by the candidate be included within the record developed today.

CHAIRMAN:  Is there any objection to that?  There being none, it will be so in the record.

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge

Name:


Jesse Cordell Maddox, Jr.

Address:

101 Victoria Circle, Anderson, South Carolina 29621

Home Telephone:
(864) 226-0596

Work Telephone:
(864) 226-1885

E-Mail Address:
CMaddox@millenicom.com

1.
Why do you want to serve as a Circuit Court Judge?  I have practiced law in South Carolina for 18 years.  During that time it has become clear to me that the judiciary serves an important and unique role in the legal system and society in general.  As a practicing lawyer I have seen the good that can be accomplished by a competent and compassionate member of the judiciary.  During my 18 years of practice I have had an opportunity to be involved in almost every type of civil and Criminal matter.  I have had the opportunity to represent both plaintiffs and defendants.  I have been fortunate enough to be compensated for the representation of clients and I have had the pleasure of fulfilling my obligation to represent those that could not afford legal services.  I believe that my experience has prepared me for service as a member of the Judiciary of South Carolina.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  In general, ex parte communications should be forbidden.  They tend to undermine the Public's and the Bar's confidence in the Judiciary.  The only circumstances in which I can envision ex parte communications being tolerated would be those that are allowed by law and those with the permission of opposing party.  There have been times in my practice when, with the permission of opposing party, I have contacted a Judge or his Staff to notify them of the disposition of the case or to request that the Judge or his Staff take some action upon a case.

6.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  A Judge's determination to recuse himself from a case should be taken on a case by case basis.  A Judge should weigh the problems caused by a recusal against either the appearance of impropriety or actual impropriety caused by serving as a Judge on a particular case.



In regard to lawyer-legislators, I would only recuse myself if the adverse party in good faith, could show that the recusal was necessary.  The issue of former associates and law partners is more difficult.  I would be inclined to recuse myself from any case involving a former law partner or associate unless both parties agree that recusal was unnecessary.


In general, I would recuse myself if I felt that I could not fairly weigh the issues presented and reach a just determination.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  In this circumstance, I would be inclined to give great deference to a party that requested my recusal.  As in many cases, I believe that the more appearance of prejudice or impartiality creates a very serious problem in the courtroom.  If I felt that the party requesting the recusal sincerely felt that he would be prejudiced by my involvement, I would be inclined to recuse myself.  On the other hand, if I felt that a Motion for Recusal was made for the purposes of delay, or for another ancillary purpose, I would be strongly inclined to deny that Motion.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  In the event of financial involvement of my spouse or close relative, I would recuse myself.  Again, the social involvement of a spouse or close relative creates a more difficult situation.  My inclination would be to recuse myself unless the parties agreed, on the record, to my involvement.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


I would not accept gifts from lawyers.  I would also be diligent in avoiding social situations that might give the appearance of impropriety.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would investigate the situation to assure myself that misconduct had occurred.  If it had, I would report it to the proper parties.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re-evaluated?  I strongly believe that a Judge should be nonpartisan and I would not be involved officially or unofficially in any political party if elected.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders?  In the age of computerization I would envision drafting many Orders myself.  In the event that I requested a lawyer to draft an Order, I would require that the Order be either approved by opposing counsel or furnished to him prior to submission.  Under certain circumstances I would request both parties furnish proposed Orders for review prior to filing.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?  I would envision continuation of the computer tickler system I'm currently using.  Deadlines would be cataloged well in advance.  I would expect staff to utilize the calendaring systems to assure that deadlines are met.

15.
What is your philosophy on "judicial activism," and what effect should judges have in setting or promoting public policy?  I believe that it is the Legislature's duty and obligation to make "law."  A Judge's duty and obligation is to apply the law.  I do not believe that The Judiciary should be utilized to subvert the Legislature's duties and obligations.  Obviously many times a Judge is required to interpret either conflicting statutes or ambiguities in the law.  That is the nature of the Judiciary.  Personally, I would attempt to apply the law as written, and in the event interpretation was required, I would do my best to interpret it narrowly.



I believe the nature of a Judicial Ruling is fairly unique.  Many times rulings effect more than the parties involved in that particular case.  I believe every ruling should be carefully weighed.  Judges should be mindful of the effects of their rulings both on the parties involved and the general public. 

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  It is my desire to continue to be involved in improving the legal system.  I would be anxious to serve in any capacity to further this goal.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  I am entering into this judicial race with the enthusiastic blessing of both immediate and extended family.  I understand how the pressure of the legal system can affect personal relationships.  Through trial and error and as a result of many successes and failures, I've learned that the daily involvement of your spouse and children is required to strengthen relationships and to maintain personal physical and emotional health. 

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:

Those that have been given the opportunity to avoid punishment but repetitively break the law should be treated harshly.  I believe that repeat offenders should be punished to the full extent of the law.

b.
Juveniles (that have been waived to the circuit court):

Juveniles create a more difficult problem.  While I believe Juveniles who have committed serious crimes need to be punished, I also believe that sentencing should reflect any diminished capacity and also it should reflect a Juvenile's ability to correct the causes of criminal activity.  I would seek to find alternative punishment allowed by the law for those Juveniles who show remorse and the ability to benefit from any alternative punishment.  Those Juveniles who might also be repeat offenders and/or who have committed violent offenses should be punished accordingly.

c.
White collar criminals:

To the extent that alternative punishment is available (for example:  restitution) I would utilize that in the punishment of white-collar criminals.  Restitution and other alternative remedies could be combined with incarceration depending upon the crime.  White-collar criminals who have the ability to make their victims whole, would be allowed to do so.  Additionally, I believe alternative housing for white-collar criminals is an effective way to keep the costs of the Criminal Justice System to a minimum.  In the event that a white-collar criminal is a repeat offender or lacks remorse, he/she should be punished to the full extent of the law.

d.
Defendants with a socially and/or economically disadvantaged background:

I do not believe that social and/or economic disadvantage is an excuse for criminal activity.  As in every case, I would take the defendant's circumstances as a whole into account when sentencing. Violent offenders would be penalized to the fullest extent of the law.

e.
Elderly defendants or those with some infirmity:

Obviously elderly or ill defendants create a special problem for the Criminal Justice System.  The financial burden of the elderly and infirm prisoners make it necessary to seek alternative penalties as allowed by law. Again, it is my philosophy that violent offenders should be kept from the general population even though they might be elderly or infirmed.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  N/A.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.  I would not hear a case in which a family member held even a de minimis financial interest with a party involved.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you attended all mandatory continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  The best Judges I have practiced before were those that were firm yet compassionate.  A Judge should be in control of his courtroom but should not treat either lawyers, litigants, jurors, or court personnel with disrespect or hostility.  A Judge should give each party the opportunity to adequately and completely argue their case.  Each party should feel that he has had the opportunity to express his position to the Judge.  Having said this, at some point a Judge must make a decision.  In addition to the other qualities required of a Judge, a Judge must be able to be firmly in the control of his Courtroom.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  I would hope that the qualities expressed in question 23 would be those qualities that I use in everyday life.  Obviously it would be very difficult to maintain a judicial demeanor 7 days a week, 24 hours a day.  It would be my hope to maintain appropriate demeanor at all times.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  While I believe the Judge should always maintain control, I do believe that a certain amount of anger is useful especially with a criminal defendant.  I believe it would be very difficult to remain completely stoic while confronted on a daily basis with the violence and waste present in a Criminal Courtroom.  I believe it would be appropriate to express your anger with a particular criminal defendant although I don't believe anger or sympathy should be the determining factor in a sentence for a criminal defendant.



In regards to attorneys, I believe on occasion, displeasure with their actions or with the proceedings in a case is appropriate.  Anger on the part of the Judge should be kept to a minimum.  There are better ways to express your displeasure than overt angry outbursts or overt manifestations of anger.  Firmness with all parties is the best way to control the Courtroom.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  Less than $100.00 for one nights stay in hotel.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/J. Cordell Maddox, Jr.

Sworn to before me this 25th day of June, 2001.

Notary Public for S.C.

My Commission Expires: 6/2009

MR. COUICK:  Mr. Maddox's personal experiences statement, Mr. Chairman, is included as the last document within your materials today.  As with other candidates, that's his opportunity to brief you on what would make him tick as he would be a judge on the bench.  I would encourage you to read through that as we go through the questions.

BY MR. COUICK:

Q.
Mr. Maddox, are there any matters that have changed significantly since your last screening before the Commission as it relates to your qualification?

A.
No.

Q.
Statutory or constitutional?

A.
No, sir.

Q.
Are you aware of any?

A.
No, sir.

Q.
At this time, you believe that you meet the age requirements, the experience requirements?

A.
Yes.

Q.
Have you been out of the General Assembly now for a year?

A.
A year and a month.

Q.
So depending on when the election would take place, you would certainly be out more than a year as of that time; is that right?

A.
Yes, sir.

Q.
Regarding your experiences as to your candidacy today for the Circuit Court, what particularly makes you an attractive candidate for the Circuit Court?  Why should this Commission select you as one of the three candidates that would be selected to run for this position?

A.
Well, as I said in my written statement, I have been very fortunate to have practiced in basically three firms since I started 18 years ago, and each firm did a little bit different kind of practice.  So I have been -- I've had a good opportunity to practice in all the courts.  I've handled just about every type of civil case there is.  I've done a good built of criminal, specifically in the last year, since I was here, I have handled several criminal cases.  I've served in the Legislature, I have seen it from that side of the coin.  Basically, my experience, I think, makes me attractive as a Circuit Court Judge.

Q.
If you had to point to one case, criminal case, that had tested your mettle the most, what would it be Mr. Maddox?

A.
The State versus Kevin Dean Young, which was a retrial of the penalty portion of a death penalty case.

Q.
Were you first or second chair?

A.
I was second chair.  The case was tried in Anderson with a jury picked in Lancaster.  We had a week-long jury pool.  It was just a very complicated case.  And it tested my mettle mainly because it was such a serious matter and emotional matter, and it was a very complicated case.  It had a lot of emotion attached to it.  If I had to point to one criminal case, that would be it.

Q.
Who were you assisting?  Who was the first chair?

A.
David Standeffer.

Q.
Did you find that you enjoyed that type of case?  Aside from the emotion, was it challenging, the questions presented?

A.
Oh, yes.  I enjoyed the case.  The subject matter, obviously, was not something that was enjoyable.  There was a lot of public scrutiny in the case.  That was not enjoyable.  But I enjoyed practicing in the criminal court, enjoyed the questions presented and the work we had to do to get the case ready.

Q.
What about on the civil side, what one case would you point to?

A.
My practice has been predominantly civil.  I guess it would be the Laughridge case, which I think I set out in my questionnaire.  That was a complicated medical malpractice case we tried for about two and a half weeks.  We ended up with a hung jury.  Waited a year, retried it, and got a fairly large verdict for a very nice family and a very nice child.  That was four or five years ago -- five or six years ago.

Q.
Are there any aspects of being a Circuit Court Judge that you don't particularly look forward to?

A.
The travel has always been a problem, I think, with Circuit Court Judges, from the comments that I hear.  I'm used to traveling.  I travel a good bit.  I have my internet-connected palm that drives my secretary crazy, so I can maintain contact.  But the travel would be the only problem I would have.

Q.
How about your children, how do they fit into those plans for travel?

A.
My children -- of course, my three children live in Marietta, Georgia.  We're very close.  They are very excited about it.  They loved for me to be in the Legislature, were here a lot, and are very excited about the whole thing.

MR. COUICK:  Mr. Chairman, I would note for the record that there were no negative entries received on any of the survey results received from the bench and bar about Mr. Maddox.  In addition, the Citizens Committee in offering their report found that Mr. Maddox was to be a most competent lawyer.  His qualifications greatly exceeded the expectations set forth in the evaluative criteria.  I would ask that a copy of that Citizens Report or the wording of it be entered into the record, Mr. Chairman.

CHAIRMAN:  Is there objection?  There being none, it will be so done at this point in the record.

The Upstate Citizens Advisory Committee reported:  “Mr. Maddox was found to be a most competent lawyer.  His qualifications greatly exceed the expectations set forth in the evaluative criteria.”
BY MR. COUICK:

Q.  We discussed in your interview, Mr. Maddox, how you might need to divest yourself of certain assets if you were elected.  You do have a plan for that; is that correct?

A.  I do.  We're in the process of working through some of that right now, which is -- part of this process that's a little schizophrenic here.  You're practicing law on one and running for judge on the other, but we're making contingency plans in the event I'm elected.

MR. COUICK:  Mr. Chairman, I have no further questions.

CHAIRMAN:  Do any Members of the Commission have any questions at this time?  All right.  Then that concludes this stage of the screening process.  Just a couple of housekeeping matters.  One is, we keep the record open until such time as we vote, which means that should there be any matters that need additional information or whatever, the staff may call upon you for that information.  That is not to indicate there is anything outstanding.  Secondly, should you be found qualified, you, of course, then will be able to solicit commitments, but only after the official report has been issued and the period opens.  The informal report will be given 48 hours prior thereto.  In the event you're found qualified, the staff will notify you as to the date of issuance of the report and the threshold at which you can start gathering commitments.  Other than that, that concludes this stage of the screening process, and you're free to go.

MR. MADDOX:  Thank you.  Y'all have a good holiday.

CHAIRMAN:  You do the same.  We will go off the record at this time.

 (Off-the-record discussion.)

CHAIRMAN:  We have W. Wallace Culp, III.  He's offering for Family Court for the 13th Judicial Circuit, Seat Number 3.  If you would please raise your right hand.

(W. WALLACE CULP, III, WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN:  Have you had a chance to update or make any changes to your Personal Data Questionnaire?

MR. CULP:  Yes.

CHAIRMAN:  Is it complete or up to date as to the best of your knowledge at this time?

MR. CULP:  To the best of my knowledge.  I think there are a few little changes that might be on my financial statement, but I don't believe that they make any real difference in terms of my net worth or anything like that.  I will be glad to go into detail on anything else if you want me to on that.

CHAIRMAN:  Would you provide those changes to Mr. Hazzard at the conclusion of this hearing?

MR. CULP:  Yes. 

CHAIRMAN:  All right.  With those changes and reflecting in your responses and everything else in that record, would you have any objection to our making the Personal Data Questionnaire part of the record of your sworn testimony as if you had fully stated those matters fully here and on the record today?

MR. CULP:  No objection.

CHAIRMAN:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat:  Family Court Judge, Thirteenth Judicial Circuit, Seat #3

NAME:
Mr. W. Wallace Culp, III

HOME:
39 Parliament Road, Greenville, SC  29615

BUSINESS:
1425 Augusta Street, Greenville, SC  29605

TELEPHONE:
(home):  (864) 292-0223



(office):  (864) 235-0019

2.
Date and Place of Birth:  October 23, 1961.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 8, 1987, to Ellisa Huguley Culp.


Never divorced.


Children:
William Ellis Culp, age 9;




Catherine Elizabeth Culp, age 7.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure. 


University of South Carolina Law School, 1983 through 1986 (J.D.)


Oral Roberts University, 1979 through 1983 (B.A. History)

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state. 


South Carolina  - admitted in 1986.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held. 


While in college, I was member of a group that went to prisons and ministered to the prisoners.  I was in this group from 1982 until 1983 and was the leader of the group in 1983.  I was also a member of the Young Republicans while in college from 1980 until 1983.  In 1982, I participated as a member of the Oklahoma Intercollegiate Legislature. While in law school, I was a member of Phi Alpha Delta from 1984 until 1986.  I was also a member of the Christian Legal Society from 1983 until 1986.

10.
Briefly describe your continuing legal or judicial education during the past five years.  I have taken various courses in regard to child custody and domestic relations.  I have also taken several probate seminars as well as seminars on elder law.  In addition, I have completed the training for mediation.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  I taught a course on torts to the paralegals at Greenville Technical College in 1993.  On both September 27, 1995, and January 28, 2000, I was a moderator and speaker at a probate practice seminar.  On October 24, 2000, I was a speaker at a child custody seminar.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13
List all courts in which you have been admitted to practice and list the dates of your admission. Give the same information for administrative bodies that require a special admission to practice.


I was admitted to the South Carolina Bar in 1986.  I was admitted to the United States District Court, District of South Carolina, November 7, 1988.  I was admitted to the United States Court of Appeals, Fourth Circuit, March 21, 1990.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1986-1987
Law Clerk for the Honorable Frank P. McGowan, Jr.;


1987-1990
Associate, Rainey, Britton, Gibbes and Clarkson;


1990-1991
Associate, Haskins & Patton;


1991- present
Sole Practice.

In my first four years of practice, when I was with two different law firms, the general area of practice was in the field of insurance defense.  When I opened my own law firm in 1991, I first stated out in general practice.  The last ten years of practice have mainly been in the areas of probate law, elder law, domestic law and civil litigation.  In the last five years, the emphasis of my practice has grown even more to domestic law and probate law.  The last four years I have also done a great deal of work in representing parties in Department of Social Services abuse and neglect cases.  During the last ten years of my practice, I have represented a number of parties in divorce and equitable division of property cases.  I have also handled a number of child custody matters, including adoptions.  I have served as Guardian ad Litem for minor children in various cases as well.  Since completing mediation training, I have mediated several domestic cases involving child custody.  Although I have not had any cases in the juvenile justice area, I have observed how the Family Court Judges deal with children in custody and abuse cases.  I am a quick learner and would be able to gain quick experience in order to deal with juvenile justice cases.

15.
What is your rating in Martindale-Hubbell?  BV.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal:

none


(b)
state:

one time per week

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:

35%


(b)
criminal:
5%


(c)
domestic:
60%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:

50%

(b)
non-jury:
50%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Marian Hackney v. the Estate of William N. Hackney, Jr.  I successfully defended the Estate against a claim for elective share brought by the Power of Attorney for the surviving widow.  The case was significant due to the fact that the elective share, if successful, would have been worth some $500,000.00.  The case was also significant due to the fact that I was able to prove that the elective share had been waived even though the original waiver could not be found.


(b)
Atmore Industries v. Thomas Pack and Pack Yarn Industries.  I was able to obtain a $135,000.00 judgment against both Pack Yarn Industries and Thomas Pack, individually on behalf of my client.  This case was significant due to the fact that it was heavily defended by the defendants and due to the fact that I was able to pierce the corporate veil and obtain personal liability against Mr. Thomas Pack.

(c)
Goldsmith v. Myers.  In this case, I successfully represented Mr. Myers in a child custody matter.  This significance of this matter was that I was able to convince the Court in South Carolina to dismiss this action due to the fact that it had no jurisdiction under the Uniform Child Custody Jurisdiction Act.

(d)
Ballew v. Cheever.  In this case, I represented a group of citizens in Piedmont, South Carolina who were against the granting of an ABC license to a store.  I was able to successfully represent them and convince the Administrative Law Judge to deny the ABC license.

(e)
First Union v. Robert Benner.  In this case I successfully defended Mr. Benner in a claim by First Union Bank.  Mr. Benner had stopped payment on his check and First Union had paid the check.  I was able to convince the Court that First Union Bank was not a holder in due course and therefore Mr. Benner prevailed.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.  Not applicable.

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  Give the case name, the court, the date of decision and the citation if the case was reported.  Not applicable.

22.
Have you ever held judicial office?  No.

22.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Not applicable.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not applicable.

23.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?


I ran as the Republican Candidate for Greenville County Probate Judge in 1998 but was defeated.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  Not applicable.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  On September 7, 2000, a lawsuit was brought against me by Stoltz Management of Delaware, Inc., and Stomad Partners, L.P.  At that time, I was representing two different plaintiffs in separate lawsuits against these two parties.  The parties have alleged that I slandered them.  This case is currently in litigation and I deny any liability.  My attorney has advised me that we will probably be successful in having this case dismissed at a Motion for Summary Judgment hearing.  I have never been sued by any client.

36.
Are you now or have you ever been employed as a "lobbyist," as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a "lobbyist's principal," as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist's principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that "[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not applicable.

39.
S.C. Code § 8-13-765 provides, in part, that "[n]o person may use government personnel, equipment, materials, or an office building in an election campaign."  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not applicable

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None at this time.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Member of the S.C. Bar from 1986 until present;


(b)
Member of the Greenville County Bar Association from 1986 until present.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Greenville Rotary Club (Health and Happiness Committee Chairman) 1996-present;


(b)
Western S.C. Torch Club (President 1993-1994), 1989 - present;


(c)
Leadership Greenville 2000 - present;

(d)
Greenville Chamber of Commerce 2000-present (Leadership Greenville Class 27);

(e)
Alliance for Community Trust Board of Directors (this is a merger of Greenville Sexual Trauma Center and Prevent Child Abuse) - 1999 - present;

(f)
Upstate Alzheimer's Association 1998-present;

(g)
Eastside Family YMCA Board of Directors 2000 - present.  I serve on the Outreach Committee which concentrates on community outreach projects;

(h)
First Presbyterian Church Deacon and Stewardship Committee 2001.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  I believe that it is important for the Commission to know that I have a good relationship with members of the bar.  I believe that I am respected by other attorneys and that they value my opinion.  I also believe that I have shown that I can work with any number of people over the years and have a good demeanor in my work habits.

48.
Personal References:

(a)
Donna Roy, Alliance for Community Trust


25 Mills Avenue, Greenville, SC  29605

(864) 467-3633

(b)
B. Allen Clardy, Jr., Attorney at Law 

667 N. Academy Street, Greenville, SC  29601 
(864) 235-0147

(c)
F. Dean Rainey, Jr., Attorney at Law

Post Office Box 10249, FS, Greenville, SC  29603 
(864) 242-4874

(d)
Robert H. Jones, Minister of Evangelism and Outreach


First Presbyterian Chuch



(864) 235-0496

(e)
Sylbil J. Farrow, Vice-President, Regions Bank

Post Office Box 17308, Greenville, SC  29606 

(864) 233-7989

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; a verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of previous screenings; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  I would ask you if you have any brief opening statement you wish to make prior to my turning you over to Mr. Hazzard for a few questions on behalf of the Commission.  The opening statement is purely optional.

MR. CULP:  I don't have one prepared.  I will just go ahead and waive that and wait for any questions.

CHAIRMAN:  All right.  Please answer any questions that our staff counsel, Mr. John Hazzard has for you.

MR. HAZZARD:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of.  Mr. Culp has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, qualifications, office administration and temperament.  That statement was provided to all Commission Members earlier and is included in your notebooks.  I have no concerns with the statements provided by Mr. Culp; and with Commission's approval, I would ask that those questions be waived in this public hearing today.  I would also ask that the statement be entered into the public record at this time, Mr. Chairman.

CHAIRMAN:  All right.  Is there any objection to that being done?  If not, it will be done at this point in the transcript.  Thank you.

Sworn Statement to be included in Transcript of Public Hearings

Family Court Judge

Name:

William Wallace Culp, III

Address:
39 Parliament Drive, Greenville, SC  29615

Home Telephone:
(864) 292-0223

Work Telephone:
(864) 235-0019

E-Mail Address:
wculpIII@aol.com

1.
Why do you want to serve as a Family Court Judge?  I have compassion for families and what divorce can do to them.  I am especially concerned about the children who are caught up in divorce and custody cases.  As the son of a minister, I saw how important it is to treat people with dignity and to try to lessen their problems in a stressful situation.  I want to use my skills, experience, and knowledge to help families, especially children, who are going through difficult times.  As a mediator in several domestic cases, I felt the satisfaction of helping people in these troubling situations reach equitable solutions.  This experience deepened my desire to be a Family Court Judge.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  I may return to private practice.  Whether or not I return to private practice will depend on how long I would serve as a judge.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I am against any ex parte communications with the judge.  I really cannot envision ex parte communications being tolerated.  I believe that a very serious emergency would have to exist in order for an ex parte communication to be allowed.

6.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  I would take each situation on a case by case basis and would also closely review the judicial rules of conduct.  I believe there would be situations in which I would have to recuse myself if a former associate or law partner appeared before me.  I do not anticipate having to recuse myself just because a lawyer-legislator appears before me.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I believe that I would have to seriously consider recusing myself if a party requested my recusal in such a situation.  Although I may believe that I can remain impartial, I would not want to try a case in which one party always believed that I had some bias against them.  Therefore, I believe I would probably grant the motion to recuse myself in such a situation.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  In such a situation, I would have to remove myself from a case.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


I would not accept gifts from any lawyer who would appear before me.  I would accept invitations for social functions as long as my presence is proper under the rules of professional conduct.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would consult the rules of professional conduct.  In all likelihood, I would have to report this misconduct to the proper persons.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re-evaluated?  I currently serve on the boards of the Upstate Alzheimer's Association, Greenville Sexual Trauma Center, and Eastside Family YMCA.  I would need to evaluate whether I could continue to remain on these boards if I am a judge.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  My wife and I currently rent a commercial building in Greenville, South Carolina.  I also have an interest in the building where my law firm now resides.  Other than these activities, I have no business activities which would continue.

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?


I would normally have one of the attorneys draft the Order.  If the Order was not very time consuming, I may draft the Order in some situations.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?  I would make sure that everyone in the office maintained a common calendar of all deadlines.   We would also have a manual tickler system in which there would be reminders of deadlines.  We would also have in place a computer scheduling/calendaring program that would remind everyone in the office of deadlines and timeframes.  These reminders would usually be for one week before the deadline.

15.
 What is your philosophy on "judicial activism," and what effect should judges have in setting or promoting public policy?  I am opposed to "judicial activism."  I believe that a judge should not set or develop public policy.  It is the role of the legislature to set public policy.  I believe that the judge should make sure that public policy is followed by adhering, as close as possible, to statutory authority.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I plan to serve on any commissions which are involved in improving the law, legal system and administration of justice.

17.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  I am sure that serving as a judge is a stressful profession.  However, the practice of law is also a very stressful situation and I have had to manage this over the last fifteen years.  As a sole practitioner, I have learned to balance my professional life with my family and other social activities.  Therefore, I do not believe that the pressure of serving as a judge would be any more stressful than having to practice law and maintain a sole law practice.

18.
Would you give any special considerations to a pro se litigant in family court?  I would try to make sure that a pro se litigant is aware of his /her need for an attorney and realizes what he/she is giving up by not having an attorney.  Once I determine that the person is still planning to go forward pro se, I would not give them any special considerations at that point.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  As long as both parties agree for me to hear the case in such a situation, I would hear the case.  Otherwise, I would recuse myself.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you attended all mandatory continuing legal education courses?  Yes.

23.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?


Divorce and equitable distribution:
20%


Child custody:



20%


Adoption:



5%


Abuse and neglect:


15%


Juvenile cases:



0%  I am generally a quick learner in areas of law.  I believe that I would be able to get experience without having to hear too many cases in the area of juvenile justice.

24.
What do you feel is the appropriate demeanor for a judge?  I believe that the judge should display a calm but stern demeanor on the bench.  I do not believe that a judge should engage in yelling at parties or lawyers.  However, I believe that the judge has to set limitations and guidelines on the parties and the attorneys.  The judge must be willing to enforce certain rules as to keep his/her courtroom in order.  I also believe that a judge should be polite and patient when dealing with witnesses while maintaining a level of discipline that progresses the case in a timely manner.  I also believe that the demeanor of a judge should be one that reflects positively on the judicial system, both in and out of the courtroom.

25.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  I believe that these rules actually apply to my life seven days a week, twenty-four days a week.  I believe the same sort of attitude applies towards one's family and other areas in life.

26.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys? I do not believe that anger is ever an appropriate response to dealing with anybody, including a criminal defendant, regardless of such defendant's attitude.  I especially do not believe anger is appropriate in dealing with attorneys.  Generally, anger only invokes negative responses from people.

27.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have not spent any money on my campaign as of this time.

28.
Have you sought or received the pledge of any legislator prior to this date?  I have not sought or received a pledge of any legislator prior to this date.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  I have not sought or been offered a conditional pledge of support by any legislator as of this time.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  I have not asked any third parties to contact members of the General Assembly on my behalf at this time.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  I have not contacted any members of the Judicial Merit Selection Commission at this time.

32.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  William Wallace Culp, III

Sworn to before me this 13th day of July, 2001.

Notary Public for South Carolina
My commission expires: 8/14/2001

MR. HAZZARD:  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  One final procedural matter I note for the record that, based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, indicate that Mr. Culp meets the requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MR. HAZZARD:

Q.
Mr. Culp, could you please tell the Commission why you want to serve as Family Court Judge?

A.
Well, I have several reasons.  One, I enjoy this area of the law.  I have been practicing pretty --not exclusively, but a lot in Family Court for the last ten years of my practice and have found that I enjoy this type of work.  It can be rather stressful at times with the type of situations you're dealing with.  But I have found that I have been able to be successful with this, help families out.  My kind of personal reason for this is due to my own kind of personal upbringing.  I grew up in a family.  My father was a minister, and my mother was a nurse.  We kind of had an attitude of caring for people and trying to help people work problems out.  I think that influenced me, not only being an attorney, but also to try to help people out with these sort of problems.  I feel like that I want to offer myself up to do public service in that sense to help people deal with these problems, especially the children involved in the Family Court.  So those are the reasons that I would like to do that.

Q.
Thank you.  Regarding your experience as it relates to your candidacy here today, can you explain to the Commission how you feel that your professional and legal experience thus far will help you be an effective Family Court Judge?

A.
Well, as I said, I have been doing a good bit of work in Family Court for the last ten years of my practice.  I have generally done a wide range of things in Family Court.  I've handled custody matters.  I've handled divorce matters, several adoptions.  I've also been involved with the Department of Social Services at first about four years ago.  I started acting as the attorney with our Guardian ad Litem program in Greenville.  I gained some experience there in those type of cases.  During about the last three years, I have done a lot of work representing various parties in DSS cases.  I have also done some termination of parental rights cases, and have a pretty broad range in that area.  I have also had about two or three interesting cases where I've actually had clients from other states who were sued in South Carolina for custody, and I was able to get those cases thrown out based on the Uniform Child Custody Jurisdiction Act.  I've had a few other things, too, but I think the range that I've had is pretty broad in that area.

MR. HAZZARD:  Mr. Chairman, in response to a supplemental request for staff, Mr. Culp provided staff with a detailed listing of his experience within domestic law areas.  And with the Commission's permission, I would like to have his response introduced into the record at this point.

CHAIRMAN:  Is there any objection?  There being none, it will be done.

I have been involved in approximately 17 different matters in the last ten years in which I have drafted agreements and court orders concerning equitable distribution and/or custody.  In all these matters, the parties had reached an agreement regarding these issues.  My experience also involved taking these matters to court and getting the agreements approved.  I have also had several matters which were heavily litigated and involved issues of equitable distribution and alimony.  These matters were eventually settled prior to trial. One case, the Burdine matter, involved an interesting question of the division of a worker’s compensation settlement due to my client, Mr. Burdine.  The Johnson matter involved issues of equitable division and the allocation of various real estate properties owned by the parties.  The Dill matter involved questions of alimony, distribution of marital assets, and allocation of marital debts.  I also handled the Rector matter, which involved issues of property division, alimony, and the valuation of the marital home.  I am currently involved in two matters which involve issues of alimony and division of marital assets.  One additional case, the Riddle case, involved the issues of division of marital assets and also the question of whether the parties were in fact married by common law.  My experience in domestic cases has also included one or more cases involving obtaining a divorce for a client on the grounds of adultery, habitual drunkenness, and/or physical abuse.

I have handled approximately four cases which involved a change of custody which was eventually approved by a court order.  One of the cases, the Barth matter, in which I represented the father, the mother initially opposed the change but we were able to get her to agree to the change of custody to my client.  I am currently involved in a case involving change of visitation due to one of the parties moving out of the state.

I have worked on six adoptions as the attorney for the parties seeking to adopt.  These adoptions generally involved step-parent adoptions or other family member adoptions.  All were successful.  I have also served as a Guardian ad Litem in four different matters in which I was the attorney for the children in the adoption case.

I have worked on three matters, Myers, Gallant, and Gaul, in which I have moved to dismiss a change of custody action due to the fact that the court lacked subject matter jurisdiction under the Uniform Child Custody Jurisdiction Act.  In two of those cases, I was successfully able to get the cases dismissed.  I have regularly represented clients from other states as well as one client outside of the United States.

I have also been involved in approximately five cases which involved contempt actions either on behalf of my client or against my client.  In one matter, the Fewell matter, I was able to get the other party held in contempt for failure to provide medical records to my client.  Also, the other party was ordered to pay all of our attorney’s fees.  In the Rice matter, I was successful in getting a failure to pay alimony complaint against my client dismissed for lack of jurisdiction.

I have also handled several custody matters which have been litigated.  In the Evans matter, we had a trial before Judge William Craine involving change of custody and a request for restricted visitation.  This matter was litigated for a full day.  There was also the Oggenfus matter which was also litigated for one and one-half days before Judge Craine.  I also litigated the Harris matter before Judge Robert Jenkins for approximately one day in Pickens County.  In one of the more interesting matters, the McEver case, we litigated a case involving questions of child custody and visitation before Judge Rucker in Laurens County for a full day.  In the end, although my client was not given custody, Judge Rucker did not award the other side any attorney’s fees or costs, stating that this was a case that had to be litigated.

In another of the more interesting cases I have had, the Caldwell case, I represented the paternal grandparents who were trying to gain custody of their grandson from the mother.  This matter was contested and eventually settled by giving my clients visitation with their grandson.

I have also been involved in three cases which went to trial involving the termination of parental rights of my client.  These cases were Harrison, Evans, and Bayne. The Harrison case was tried for a full day before Judge Rucker in Greenville County.  I have also been involved in domestic related cases in which either my client or the other party was incarcerated.

I have also been in one case, Waldo, which involved a request for change of child support.  I have taken approximately six consents for the relinquishment of parental rights.  I have also bee involved as a Guardian ad Litem in custody matters in approximately ten cases in Family Court.

I have been doing work in abuse and neglect cases with the Department of Social Services since 1997.  Initially, I served as the attorney for the Guardian ad Litem Office.  I was responsible for appearing at fifteen minute first call hearings for a full day.  I also had to serve as a Guardian ad Litem in several contested matters which lasted approximately one day each.  There were about three of these contested matters while I did this work.

I have since served as an attorney for parties in approximately thirty different matters in the abuse and neglect area.  Several of the cases have involved trials which lasted about one-half day.  In addition, I have served as a Guardian ad Litem in abuse and neglect cases for children in approximately eighteen cases.

The above is a summary of the types of matters that I have handled in Family Court.  In total in the last ten years, I have served as attorney in approximately 155 different matters which include family law (including consultations).  This does not include matters in which I was Guardian ad Litem.  I have not had any experience in the area of juvenile justice.

BY MR. HAZZARD:

Q.
Mr. Culp, also pursuant to a staff request, you provided some additional information concerning a lawsuit that was filed against you by Stoltz Management in which they claimed that you had, I think, slandered them.  Could you briefly provide the Commission with the circumstances surrounding that lawsuit?

A.
Yes, sir, I will be glad to.  At the time of this lawsuit, I was actually representing two different companies who had sued these companies that then sued me.  They had -- they sued me, as I understand, on two theories:  One was based upon a letter I wrote on behalf of my clients when a mall was being sold, and the other was alleged conversations that I had with someone.  We had answered that complaint.  There was never any discovery done, there was never any pursuit of that suit.  When the case was called for trial, the plaintiffs in that case agreed to just drop the case against me.  I had considered bringing some abuse of process and frivolous proceeding actions against them, but decided that it was just in everybody's best interest not to do that.  They have subsequently settled their cases with the other two parties, too.  Those parties were able to go get attorneys, continue to litigate those cases.  As a result of the suit, I had removed myself from representing the parties because of the conflict.  We felt like the allegations really didn't have any merit to them.  First of all, the letter I wrote was a letter I wrote as an attorney.  And according to my attorney, it was basically privileged.  I wasn't subject to suit on that.  The alleged allegations that I made, I denied those as far as what they said they were.  But that matter has been settled.  There is a release out there now, I think, made part of my record which is going to be signed.  I think there are only a couple minor little changes.  It's -- basically the release is neither party is paying money to the other, and nobody is admitting liability, and the suits are being dismissed against -- their suits against me are being dismissed, and I'm not going to sue them.

MR. HAZZARD:  Thank you, Mr. Culp.  Mr. Chairman, I would note for the record that the bench and bar surveys received regarding Mr. Culp were favorable, and any issues that were raised therein or during the investigation by staff have been addressed in the public hearing today.  I would almost note for the record that the Citizens Committee reported that Mr. Culp was found to be a most competent lawyer, his qualifications greatly exceed the expectations set fort in the evaluative criteria.  Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record at this point.

CHAIRMAN:  Is there any objection to the admission of the Citizens Report?  There being none, so done.

The Upstate Citizens Advisory Committee reported:  “Mr. Culp was found to be a most competent lawyer.  His qualifications greatly exceed the expectations set forth in the evaluative criteria.”

MR. HAZZARD:  Mr. Chairman, I have no further questions.

CHAIRMAN:  Does any Member of the Commission have a question?

REPRESENTATIVE SMITH:  Can I ask him a question?

CHAIRMAN:  Yes, sir, Representative.

REPRESENTATIVE SMITH:  Mr. Culp, who was your dad?

MR. CULP:  My father?

REPRESENTATIVE SMITH:  Yes.

MR. CULP:  My father was William Wallace Culp, Jr.

REPRESENTATIVE SMITH:  Okay.

MR. CULP:  I also have an uncle named John Culp.  I don't know if you know him or not.  It's not a very common name.

REPRESENTATIVE SMITH:  Thank you.

CHAIRMAN:  Any further questions?  If not, just two housekeeping matters very quickly.  One is that the Commission reserves the right to keep the record open until such time as it takes a vote.  That is not indicate that there is anything pending, but rather, if something comes up, we have an opportunity to ask for any clarification.  The second thing is, if the Commission finds you qualified, then and only then would you be in a position to be able to seek commitments, and commitments can only come 48 hours after the issuance of the initial interim report followed by the issuance of the permanent report.  In the event that you're found qualified by this Commission, our staff would notify you of that, as well as to the available dates that you would be able to begin seeking commitments.  With that, we thank you for coming.  Have a nice day, sir.

MR. CULP:  Thank you, sir.

CHAIRMAN:  All right.  Let's go off the record.

 (Off-the-record discussion.)

CHAIRMAN:  We will now proceed in the matter of Judge James A. Spruill, III.  After consultation with counsel, we will proceed on the following basis:  The complainant, Ms. Judith Francis -- Ms. Francis, if you would come forward right here to the microphone, and just be so kind as to raise your right hand.

 (JUDITH FRANCIS WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN:  Thank you, ma'am.  I would ask that you please answer any questions that our staff counsel Ms. Swati Shah has for you, please.

MS. SHAH:  Thank you, Mr. Chairman.

EXAMINATION BY MS. SHAH:

Q.
Ms. Francis, you know we've had many conversations in the last four, five or six days regarding a complaint that you filed.

A.
Yes.

Q.
You filed this complaint on what date; do you recall?

A.
The 27th, I believe.

Q.
Which was within our deadline --

A.
Yes.

Q.
You filed it at what time?

A.
About 8:30.

Q.
And our deadline was 12 noon, November 27th?

A.
Yes, ma'am.

Q.
This was filed within the deadline.  Ms. Francis, we discussed many, many times that I would not be addressing any matters relating to the judge's decision to grant unsupervised visitation to the father of your two grandsons.

A.
That's correct.

Q.
For the reason that your daughter has filed an appeal in this case, and that the issues which are in controversy are not pending on appeal?

A.
Uh-huh.

Q.
You're also aware that we're not an appellate body.  We're here to determine the judge's qualifications?

A.
That's correct.

Q.
You have reviewed the complaint.  Obviously, you drafted the complaint.  The last paragraph of the complaint -- do you have a copy of your complaint in front of you?

A.
No, I'm afraid I do not.

Q.
Okay.

A.
I know it virtually by heart, though.

(Ms. Francis received copy of document.)

BY MS. SHAH:

Q.
I would like to go to the very last page.  Actually, the second to the last page of your complaint, the last paragraph, and I will quote that paragraph for you.  You state, quote, Further, Judge Spruill refused to allow a reply witness because he stated he needed to get back home.  He also refused to allow plaintiff's attorney to expand upon defendant's deviant and aberrant behavior because, quote, unquote, he had heard enough.  Are you familiar with that?

A.
Yes.

Q.
Do you recall?

A.
Yes.

Q.
If you could, explain to the Commission this allegation, and what information and knowledge do you have that this is true?

A.
I'm sorry.  I was led to believe that we were not going to discuss this particular point, and I apologize.

Q.
The only thing that we -- I think I had spoke to you --

A.
The reply witness?

Q.
Well, not so much the reply witness.  If you'd like, what we would like to focus on is your allegation that the judge may have --

A.
Curtailed the time.

Q.
-- cut the trial short.  Correct.

A.
Okay.

Q.
If you could refer to that.

A.
Certainly.  I think everyone knows that I was not present in the courtroom.  But because it was so important to me, I really literally sat with my - stood with my face pressed to the glass for three and a half days.  I did call the Court, and the Court did verify that the trial was scheduled or the hearing was scheduled for four full days, four full seven-hour days.  I believe it was over by noon, maybe 12:30 on the fourth day.  On the first day, my daughter came out with her counsel, and I heard them say -- and this is hearsay, of course -- We've got one half of a day less than what we thought we had.  So we've got to work faster than what we normally would have worked.  Unfortunately, that is not on the record.  And so I suppose it is simply my word against His Honor's, that he had indicated he had to get back to Cheraw, and we would be through by noon on that day.

Q.
And you're saying --

A.
Friday.

Q.
And this is hearsay?  You're saying you don't have any first-hand knowledge?

A. 
Yes, it is.  It is not in the record.

Q.
Okay.  So the only information that you have is basically based on a conversation that you overheard between your daughter --

A.
My daughter and her counsel.

Q.
-- and her counsel?

A.
That's correct.

Q.
Okay.

A.
And the fact that the very last pages of the transcript -- the last few pages start with, Your Honor, in the interest of time; Your Honor, so that we could save some time, perhaps we could -- there is a great deal of flurry about saving time and getting out of the courtroom.  But no.

Q.
Do you have any other information --

A.
I do not.

Q.
-- or knowledge that Judge Spruill cut the trial short?  Do you have any knowledge, also, that he had said -- in your complaint you state that he had heard enough as far as testimony being offered?

A.
(Nodding head.)

Q.
What information or knowledge do you have that he may have said that?

A.
I believe the judge even agreed that that probably was what he said.  It's somewhere in the transcript.  Now, what page, I do not know.  But he flatly stated he had heard sufficiently about the defendant's sexuality and it was not to be discussed further.

Q.
Okay.  But again, this is something you probably took from the transcript?

A.
I did indeed, yes.  I was not there in the courtroom.

MS. SHAH:  Thank you, Ms. Francis.  Unless anybody else has any questions --

CHAIRMAN:  Does any member of the Commission have a question?

MS. SHAH:  Thank you very much.

CHAIRMAN:  All right.  We will ask Judge James A. Spruill, III, to come forward.

JUDGE SPRUILL:  Thank you, Mr. Chairman.

CHAIRMAN:  Good afternoon, sir.  If you would be so kind as to raise your right hand.

(JUDGE JAMES A. SPRUILL, III, WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN:  Please answer any questions staff counsel has for you.

EXAMINATION BY MS. SHAH:

Q.
Good afternoon, Judge.

A.
Good afternoon.

Q.
Judge, we're aware that you cannot comment on any proceedings that are pending on appeal, which most of the allegations made in the complaint are matters pending on appeal.  You're familiar with the paragraph in the information that Ms. Francis has provided with regard to you allegedly cutting the trial short and your quote regarding, stating that you had heard enough with regard to testimony provided in the trial?

A.
Yes.

Q.
What response can you give to us for that?

A.
As far as cutting the trial short, the trial was scheduled for three days, all day Tuesday, all day Wednesday, all day Thursday, and Friday morning until the lunch break.  That's the usual way Family Court is scheduled in Richland County and almost every other county in the state.  Friday afternoon is not scheduled to give the judges a chance to travel home, and we -- I would have been in Columbia all week.  I would have had a lot of work to do or a good bit of work to do in my office on Friday afternoon.  We were, from the first -- everybody was expecting to get through and recognizing the importance of getting through by Friday at the lunch break.  On Thursday afternoon, the record will show it.  Did you distribute my --

Q.
Yes.  Everyone have a copy of the complaint and the response.

A.
The record will show that we had a long conversation after -- at 20 minutes until five, the Court called the next witness, or directed the Guardian ad Litem to call the next witness.  And we had a colloquy of about how long it was going to take to finish the trial.  And it was Ms. Francis' daughter's lawyers who said at that time that we didn't need to start early the next morning.  The lawyer for the father of the children indicated that she would be more comfortable if we had the extra hour and we started an hour earlier, at 8:30 rather than 9:30.  When we announced that we were going to do that, Mr. Golden, who was also lawyer for the mother of the children stated that he didn't know how we were going to fill up the time.  We didn't have any trouble filling up the time.  We never do.

Q.
Judge Spruill, if I can interrupt you, I can point to this from your written response.  If you will look on page 14 of the transcript, which is Exhibit Number 2 provided in Judge Spruill's response.  Do you have that, also?

A.
Yes, I have that.  And I -- it -- I don't think anybody from the -- really, we made every effort to accommodate all the lawyers as to the time.  If you would look at the next day after the testimony of the last witness, you would see that everybody was invited to make closing argument.  Time wasn't limited to anybody, and everybody said everything they wished to say.  You know, the trial was over.  I, of course, have no knowledge of the remark -- the comment that she makes that the lawyers made the day after the first trial.  I don't know what they were talking about.  I think she misunderstood that as she must have misunderstood some remark about the rebuttal witness not being -- the reply witness not being able to testify.

MS. SHAH:  Just to let the Commission Members know, on page 14 at the bottom of the page, there is a comment by Mr. Taylor.  Mr. Taylor was the attorney for the mother in the trial.  And Mr. Taylor says, I think we can finish by 12 noon.  On page 15, the Court at the bottom also, there is -- in the transcript it says that the judge wanted to start at 8:30, and asked if everyone was okay with that.  Then on page 16 at the top of the page, Mr. Golden says, What are we going to do to fill up the time?

BY MS. SHAH:

Q.
Those are basically the statements you took and put into your written response?

A.
Yes.

Q.
I'm correct in that?

A.
And the whole -- you know, those two, three or four pages show that there was absolutely no - the Court was not putting any pressure on anybody.  The Guardian ad Litem in that colloquy was the person who said it's very important that we finish tomorrow.

Q.
Okay.

A.
And it was.  I wasn't scheduled to come back to Richland County.  I don't know how we got it scheduled.

MS. SHAH:  Thank you, Judge Spruill.  I have no other questions for Judge Spruill at this time.

CHAIRMAN:  All right.  Do any Members of the Commission have any questions?  Thank you, sir.

JUDGE SPRUILL:  Thank you.

CHAIRMAN:  Judge, you might just want to stick around for a second until we conclude, if that's okay.

JUDGE SPRUILL:  Yes, sir.

CHAIRMAN:  Ms. Francis, if you want to come forward, please, ma'am, and see if there is anything else that you need to say.

MS. FRANCIS:  I would like to make one or two comments, if you will give me that opportunity.  I will take about five minutes.  My first comment would be that, whatever will we do to fill up the time, for those of you who know Harvey Golden is typically Harvey Golden sarcasm.  I don't know if any of you are familiar with Harvey, but he's noted for his sarcasm, and that was the nature in which that comment was intended.

REPRESENTATIVE MCGEE:  I have a question.

CHAIRMAN:  Yes, sir, Representative McGee.

REPRESENTATIVE MCGEE:  Did you hear Mr. Golden make that comment?  Were you in the courtroom?

MS. FRANCIS:  I did not.

REPRESENTATIVE MCGEE:  How do you know it was sarcastic?  I'm just wondering.

MS. FRANCIS:  I understand.  It was discussed after the trial.  I went to lunch with Mr. Golden following the trial.

REPRESENTATIVE MCGEE:  And the discussion was about a comment that he made in sarcasm?

MS. FRANCIS:  Several comments, that being one of them.  Yes, sir.  I would like the Members of the Commission to know that I did not file my complaint with any hopes that Judge Spruill would not continue to serve.  I know that -- I am hamstrung because there are certain aspects I cannot discuss, such as the reply witness and the visitation because they're under appeal.  I further do not anticipate that the appeal will do anything.  I believe that Judge Spruill's ruling will be upheld.  For that reason, I want everyone to understand I am not here for my grandchildren or for my daughter.  I am here because I attended three, I believe, of the six hearings that were held on the Guardian ad Litem program, wherein the judges were criticized severely for their actions in the courtroom.  I spoke with countless women and men, and I think, Senator McConnell, Senator Martin may possibly have passed this on to you.  When Senator Ford asked in one of those meetings, Well, why didn't you come to the Commission, it was met with great laughter.  People are afraid to approach this Commission.  They're afraid of the judges, and they're afraid of the lawyers, and I don't think that's what we want.  I don't think that's why you all are here.  I think -- I think the Courts, the Family Courts, are here for our children.  And I truly believe that our children are not being cared for.  I think that the judges are overworked, perhaps underpaid, but certainly don't have the opportunity to give the time and effort that they should to these incredibly, incredibly important issues.  These are our children.  These are our future.  And they're being put into positions that are unspeakable.  For what reason, I don't know.  I only ask you this -- Incidentally, I asked three attorneys to come here today, three friends of mine who are attorneys, to just be here in case I needed someone.  All three of those attorneys said, I will help you draft anything you would like to say, but I have to practice in this town.  I'm not going up against a judge.  And I can understand that, and I have no hard feelings over that.  I'm going to complete my comments with a very, very quick story.  I was living with my daughter for a short period of time.  The phone rang one evening when their father had my two grandsons, now ages four and seven.  This was a year ago, so six and three.  The six-year-old was on the phone.  He had closeted himself in the one of the bedrooms in his father's home, and he was crying.  He said, Nana, would you please come get me?  And I said, I can't do that.  And he said -- begging me, he said, You're supposed to protect me, and you're leaving me here all alone.  This, ladies and gentlemen, is not in the best interest of our children.  And there are hundreds of similar horror stories out there.  So when you appoint judges I ask you, for the countless men and women who have asked me to come up here to tell this story, please, please appoint men and women who truly, truly care about our children, not about mom and dad.  They can fight.  They're grown.  But the kids don't have anybody.  So please, if you will just remember this story.  I don't think any of us, any of you want to face that situation.  And I think about it often.  That's all I have to say.  Thank you very much for your time.

CHAIRMAN:  Thank you.  Ms. Francis, I just want to say without -- I'm not passing judgment on what the merits of your complaint are or whatever.  But simply to tell you thank you for taking the time.  Thank you for the interest and the willingness to come up here and to give your side of the story in the manner in which you did it.  It takes courage and dedication.  And for the judicial review system to work, it is necessary for citizens to participate in good faith in it.

MS. FRANCIS:  Thank you, sir.

CHAIRMAN:  I appreciate that.  I also want you to know -- this isn't for this record, but on the judiciary committee, the GAL hearings will come back to the full Committee for some action in these sessions.

MS. FRANCIS:  Thank you, sir.

CHAIRMAN:  Judge is there anything further you wish to say?

JUDGE SPRUILL:  No, sir.  As you would imagine, there are a lot of different things that we hear, and a lot of people are dissatisfied.  A good many.  That is unfortunately unavoidable as far as I'm aware.

CHAIRMAN:  Without taking a position in this, but just to say that this Commission is aware of where we have disgruntled litigants, also where there are complaints.  I want to thank you for the way in which you have handled this matter, also.  We appreciate it.

JUDGE SPRUILL:  I appreciate your ordinance.

CHAIRMAN:  Yes, sir.  Thank you.  If there's nothing further to come up on this matter, unless anybody has any other comment, that concludes all of the hearings for the day.  We will now go off the record.

 (Proceedings concluded at 5:00 p.m.)
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PUBLIC SESSION

CHAIRMAN:  We will go on the record at this point, convening the hearing.

We have before us Ms. Jocelyn B. Cate.  She's offering for Family Court for the Ninth Judicial Circuit, Seat Number 5.  Ms. Cate, if you would be so kind as to raise your right hand, please.

(JOCELYN B. CATE WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN:  Thank you.  Have you had a chance to review your Personal Data Questionnaire?

MS. CATE:  Yes, I have.

CHAIRMAN:  Does it need any updating or changes thereto?

MS. CATE:  Yes, sir.  The only updating I need to make is the amount of money I've spent on my campaign so far.  It would be approximately $65 in postage and photograph paper.  That's it.

CHAIRMAN:  With those changes, do you object to our making your Personal Data Questionnaire a part of the record of your sworn testimony as if you had fully stated all of those matters on the record here today?

MS. CATE:  No, sir.

CHAIRMAN:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Family Court Judge, Ninth Judicial Circuit, Seat #5.

NAME:
Ms. Jocelyn B. Cate a/k/a Jocelyn Cate Ginsburg

HOME:
3180 Stanyarne Drive, Charleston, SC  29414

BUSINESS:
Ninth Judicial Circuit Solicitor’s Office



Berkeley County



300-B California Avenue, Moncks Corner, SC  29461

TELEPHONE:
(home):  (843) 402-9344



(office):  (843) 719-4577

2.
Date and Place of Birth:  October 17, 1960, at Kawit, Cavite, Philippines.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:
Married to Ned Clinton Ginsburg on January 21, 1982.


Never divorced.


One Child:  Alexandra Jordan Ginsburg - age 11.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina, 1979–1983, B.A. in English Literature (Magna Cum Laude)


University of South Carolina School of Law, 1983–1986, Juris Doctorate

8.
List the states in which you have been admitted to practice law and the year of each admission. Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, May 17, 1986, Passed S.C. Bar Exam first try.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

My attention during college was primarily devoted to my goal to achieve high academic standing and to financially assist my parents, and then my husband, so that I could continue my education; therefore, I found little time to participate, to any significant degree, in extracurricular activities.  I was involved in a college work-study program during my undergraduate years as research assistant to psychology professor, Dr. Albert Corbett.  I ran the experimental phase of his research project concerning short-term cognitive memory using student subjects.  The data I obtained was compiled and analyzed by Dr. Corbett and his graduate students resulting in publication of their findings in a professional publication.  During law school, I helped forensic psychiatrist, Donald Morgan, M.D. who was also a member of the USC faculty, in researching and comparing the “guilty but mentally ill” statutes across the nation.  Likewise, this information was utilized by Dr. Morgan in his professional capacity.  When I was not otherwise involved in my education, I was employed.

10.
Briefly describe your continuing legal or judicial education during the past five years.

(a)
Third Annual Children's Law Conference (2001);


(b)
SC Solicitors Association 2000 Annual Conference;


(c)
SC Solicitors Association 1999 Annual Conference;


(d)
SC Solicitors Association 1998 Annual Conference;


(e)
SC Solicitors Association 1997 Annual Conference;


(f)
School Violence in South Carolina (1997);


(g)
SC Solicitors Association 1996 Annual Conference.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

Adjunct professor, Limestone College, Business Law;


Adjunct professor, Webster University, Business Law;

Guest lecturer, Trident Technical College, Family Law and Procedure, Paralegal Studies


Guest lecturer, Local juvenile detectives and officers, Juvenile and Family Law


Guest lecturer, Stratford High School, Juvenile Law


Guest speaker, Elementary and secondary schools, Juvenile Law and Career


Instructor, Goose Creek High School, Youth Court participants

(Training of student prosecutors, defense attorneys, and court personnel in the areas of criminal law, courtroom decorum and etiquette, preparation of case from initial review of incident reports to presenting a trial).


Co- Instructor, Goose Creek High School, Mock Trial Competition

(Unfortunately due to conflicts in other extracurricular activities, we lacked sufficient number of student/participants to formally enter the competition).

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission. Give the same information for administrative bodies that require a special admission to practice.


Courts of the State of South Carolina, November 14, 1986;


U.S. District Court, September 5, 1989.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


(a)
October 1986 - May 1987



Berkeley County Solicitor’s Office, Ninth Judicial Circuit



Charlie Condon - Solicitor



Assistant Solicitor

Primary responsibilities included handling Department of Social Services child abuse and neglect cases which at that time came under the auspices of the Solicitor's Office; juvenile prosecution; handling of URESA actions (Uniform Reciprocal Enforcement of Support Act) which involved enforcement of other state's child support orders against SC citizens under the uniform code (again at that time, this responsibility came under the auspices of the Solicitor's Office); also handled General Sessions prosecution of criminal sexual offenders. 


(b)
May 1987 - September 1987



Judicial Law Clerk


The Honorable Lawrence E. Richter, Jr., Circuit Court Judge, Ninth Judicial Circuit

While working in the Berkeley County Solicitor's Office, I was asked by then Chief Administrative Judge Lawrence E. Richter, Jr. if I would serve out the remainder of his law clerk's position.  Due to Judge Richter's court administrative responsibilities for both Common Pleas and General Sessions matters, I was very fortunate in my tenure with him to be deeply involved in the administrative and courtroom activities in both criminal and civil matters.  As judicial law clerk, I was responsible for maintaining the Judge's appointments and court calendars, ensuring that deadlines were met; shielded the Court from any inappropriate ex parte communication; reviewing trial briefs which were discussed between us prior to trial; legal research on issues that came before the Court and updating the Judge on new legislation and case law authorities; assisted the Judge in obtaining materials for speeches and continuing legal education seminars and conferences, participated in pre-trial and discovery conferences between the Judge and attorneys; drafted Orders; reviewed and edited proposed Orders and to do all that was needed by the Court prior to, during and post trials.


(c)
September 1987 - May 1988

Watson, Tiencken & West (Partners:  Robert E. Watson, John H. Tiencken, Jr. and John S. West)



Moncks Corner, SC



Associate

In this general litigation firm, I was the sole associate with primary responsibilities focused on assisting the partners on on-going civil and criminal litigation and county administrative matters that included legal research; answering discovery motions; taking depositions; client interviews; drafting motions, trial briefs and proposed Orders; court appearances in motions and trials in the municipal, magistrate, probate, family and circuit court levels.  It was at this point that I resumed my participation in the Family Courts handling my own domestic relations, appointed DSS and DJJ actions in Berkeley, Dorchester and Charleston Counties.


(d)
May 1988 - January 1992



Richter Firm, P.A. (Lawrence E. Richter, Jr.)



Richter & Cate, P.A.



Associate and later partner/shareholder



Charleston, SC

This period included a continuation of the legal responsibilities normally given to an associate; however, I expanded my trial experience to appearing in other county courts and U.S. District Courts.  Our firm also handled more business-oriented litigation representing banking institutions, companies, corporations, and sole proprietors.  My Family Court practice continued to flourish to include litigation in all aspects of family law.  I became a partner/shareholder and assumed office managerial/administrative responsibilities in addition to my legal responsibilities to include, but not limited to, handling everyday financial and personnel matters.  Our firm expanded adding associates and other support personnel.

(e)
January 1992 - April 1996



Jocelyn B. Cate, Attorney at Law



Sole practitioner



Offices in West Ashley and Charleston, SC

My practice was divided approximately as follows:  98% family court, 1% criminal law and 1% personal injury.  I continued to gain expertise in all areas of family law to include, but not limited to, separation, divorce, child custody, child support, visitation, paternity, adoptions, guardian ad litem appointments, DSS child abuse and neglect, DJJ juvenile defense, prenuptial agreements, etc.


(f)
April 1996 - Present



Berkeley County Solicitor’s Office, Ninth Judicial Circuit



David P. Schwacke - Former Solicitor



Ralph E. Hoisington – Present Solicitor

I returned to the Solicitor's Office with renewed interest in the prosecution end of Family Law - juvenile justice.  I am solely responsible for the overall operation of the juvenile criminal prosecution for Berkeley County -- from initial assessments of DJJ referrals to post-trial matters.  I schedule my own cases during court times given to me by the Clerk of Court.  I supervise staff consisting of a Victim-Witness Advocate and two legal secretaries.  I work closely with the Clerk of Court, judicial personnel, law enforcement and many other state agencies.



JUVENILE JUSTICE:



With the exception of my tenure as a judicial law clerk, my fifteen (15) years of legal experience has primarily been in the Family Court system.   For the past five (5) years, to the present I have been in charge of juvenile prosecution for Berkeley County.  Prosecutorial duties include reviewing Department of Juvenile Justice referrals; making decisions to prosecute, divert, defer or dismiss; drafting of juvenile petitions, motions, orders and other pleadings; follow-up criminal investigation for trial; trying cases; and making recommendations to the Court as to disposition.  I am solely responsible for managing the juvenile docket in Family Court.  I work closely with the Clerk of Court, the judiciary and judicial personnel to ensure that cases are handled in an efficient and timely manner.   In order to provide the Court with as much information as possible about a minor appearing before the Court, I maintain regular contact with other agencies involved with the minor and/or family and conduct frequent staffings with representatives from the Department of Juvenile Justice, Department of Social Services, Managed Treatment Services, Continuum of Care, Protection and Advocacy, Guardian ad Litem Programs, Department of Disabilities and Special Needs, Department of Mental Health, Alternative Placement facilities and Berkeley County School District.  Prosecution also involves contempt actions filed against parents or guardians who willfully and intentionally violate Court Orders.  I have handled matters involving the return of runaways located in our jurisdiction to their home State under the Interstate Compact on Juveniles.  While in private practice, I was routinely appointed to represent both status and non-status juvenile offenders. However, In Re: Tapp, 96-JU-10-186, I represented a juvenile’s mother who had filed an incorrigible complaint against her son.  He had also been involved in non-status, criminal offenses.  The mother had exhausted all resources available to her to help her son and was extremely frustrated with what she perceived were agencies that were not addressing the needs of her child.



ABUSE AND NEGLECT



When I was first employed by the Solicitor’s Office, the handling of Department of Social Services’ child abuse and neglect cases came under the responsibility of the Solicitor.  I represented the interests of DSS from the time a child was taken into emergency protection, in probable cause hearings, in merits hearings and judicial review hearings.  Some of the “founded” cases carried over to prosecution of the perpetrator in General Sessions court.  In private practice, I was retained or appointed to represent every conceivable party in DSS matters in Charleston, Dorchester and Berkeley Counties. In Berkeley County Department of  Social Services v. Gaillard (89-DR-08-535), I was appointed to represent the mother of two minor children on allegations of threat of harm for neglect and physical abuse.  The mother had a substantial substance abuse addiction which she battled with throughout my representation of her. I was in the case for approximately four years.  The mother made some significant strides in her rehabilitation but eventually succumbed to her addiction.  She was brought back to Court on contempt actions brought against her by DSS for failure to comply with treatment plans.  I attended numerous Foster Care Review Board meetings to follow-up in the care and status of her children.  During my representation of this mother, DSS had obtained Consent and Waiver Relinquishing Parental Rights from both parents without notice to either parents’ attorneys.  I filed a Motion to Vacate the consent allegedly given by my client and won.  The Court found that “the termination was made without legal counsel present and that by doing so the Department of Social Services circumvented the judicial process and that such actions were unconscionable and will not be tolerated by the Court.” In John and Jane Doe v. SCDSS, DCDSS et al. 91-DR-18-1241, a termination of parental rights action was initiated by the Dorchester County Department of Social Services against an unwed mother who was incarcerated for the severe physical abuse of her baby.  The Department subsequently dismissed the action and the foster parents who had been caring for the baby retained my firm to institute TPR and adoption actions against the mother and DSS.  This was a highly contested matter that was made even more complicated by numerous substitutions of counsel for the mother.  During the discovery phase, counsel for the mother subpoenaed the foster parents for their deposition.  We filed a Motion for Protection Order seeking to protect them from having their depositions taken on the ground that this was an action for termination of parental rights and adoption and as such it was imperative that the identities of the prospective adoptive parents be maintained citing that the petitioners had no information about the minor child prior to her removal from the biological mother and that if the parental rights of the respondent mother were granted, she would no longer have standing to take part in the adoption action.   This issue was never judicially decided in that counsel did not pursue the taking of the foster parents’ deposition.  We were successful in terminating parental rights and the adoption.  In SCDSS v. Freudenberger, 94-DR-10-6921, I represented a divorce father who was accused of sexually abusing (fondling) his three-year-old daughter during visitation.  The Florida Department of Human Resource Services was also involved in that the father resided in that State and the agency was investigating whether or not any abuse occurred in their jurisdiction.  This case was successfully handled resulting in the eventual dismissal of the case without a finding against my client.  A rather interesting issue arose in this case requiring me to extensively research a mental health condition known as Disassociative Personality Disorder and to consult with a prominent forensic psychiatrist.  In Charleston County Department of Social Services v. James, 95-DR-10-2905, I was appointed as guardian to a child whose mother was accused of educational neglect.  The child had a history of ill health:  chronic eczema and upper respiratory infections.  However, my investigation revealed that these illnesses did not account for the extensive absences he had incurred in school.  He was also of limited intellectual functioning.  He was being raised by his single mother who herself had limited intellectual functioning.  This single mother was also caring for her ailing mother.  This was a very poor family situation.  This family needed help badly.  I investigated the case by interviewing the treating doctors, DSS workers who were monitoring the case, family friends, the family members, reviewed school and medical records, interviewed the principal and teachers of the child.  My treatment and service recommendations were accepted by the parties and adopted by the Court.



DIVORCE AND EQUITABLE DISTRIBUTION:



I have had extensive experience in this area of Family Law from obtaining divorces on one year continuous separation grounds to highly contested cases involving proof of adultery.  As in all domestic cases, my involvement began with the drafting of pleadings and affidavits to be submitted at temporary hearings; I conducted extensive discovery, if necessary; I engaged in good faith negotiations; I drafted proposed agreements; I went to trial and drafted proposed Orders.  In Turner v. Turner, 94-DR-18-1434, I represented the defendant/wife whose husband filed for separation.  We counterclaimed for, among other things, divorce on the ground of adultery and was successful.  In this pro bono appointment, Martin v. Martin, 94-DR-10-900, I represented the wife who was totally disabled due to severe emotional conditions.  The wife was seeking alimony, divorce and equitable distribution of marital assets, specifically the marital home.  Husband counterclaimed alleging that there was no marital property in that the parties were not married at the time he had purchased the house.  We replied that the parties were in fact common law married.  The case was resolved by agreement whereby my client was awarded alimony and an equitable share of the house.  I had to take steps to protect my client’s interest in the property and to ensure that the Husband was making diligent efforts to sell the property for a fair price.  I have been involved in the equitable distribution of such other assets as private and military pensions; closely-held corporations, sole proprietorships, Civil War memorabilia, stocks and other securities and timber rights, all of which necessitated financial expert consultations and testimony.  Some the businesses that were equitably distributed included a bail bonding business, a florist shop and an art gallery.  Other issues that were handled in my cases included:  division of hospital/medical uninsured expenses, private schooling costs, life insurance and allocation of personal exemptions.



CHILD CUSTODY:



In litigating child custody actions, I utilized extensively the expertise of mental health professionals, social workers, guardians ad litem, school officials and medical doctors in proving that my clients were in fact the primary caretakers of the children or to disprove the opposition’s claim to that role.  In preparation for trial, I obtained information by way of voluntary interviews, and if necessary, through subpoenaed depositions.  Naturally associated with custody are the issues of visitation and child support that at times were also hotly contested and litigated.  I have also had the opportunity to be involved in matters involving the Uniform Child Custody Jurisdiction Act.  I have been appointed by the Court and have also been specifically asked by parties to serve in the capacity of guardian ad litem in private child custody actions.  In Johnson v. Johnson, 94-DR-4449, I represented a five-year-old child in a custody action between her divorcing parents.  The father had been accused and cleared of allegations of sexual abuse.  I conducted an extensive investigation that included interviewing the various physicians and mental health professionals, made many announced and unannounced home visits to both parents’ homes and spent many hours visiting with the child.

ADOPTIONS:



I have represented unwed mothers who wished to put their unborn child up for adoption.  In those cases, my involvement began with the finding of prospective adoptive parents and happily ended with the procurement of amended birth certificates.  I have also represented prospective adoptive parents and served as guardian ad litem of the child to be adopted.  It is imperative in this type of action to ensure that all statutory requirements as to the Consent and Relinquishments, pre- and post-placement investigative reports and financial accounting be met to the satisfaction of the Court.  My fondest memories in private practice are walking out of the hospital toward a beaming couple with a blessing in my arms. 

15.
What is your rating in Martindale-Hubbell?  BV.

16.
What was the frequency of your court appearances during the last five years?


State:
100%

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil:


(b)
criminal:
98%

(c)
domestic:
 2% (Quasi-criminal - prosecution of contempt for violation of Family Court Protection Orders)

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury:


(b)
non-jury:
100% (Family Court )


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole counsel

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
In Colangelo v. Venesky, 92-DR-10-4599, I represented a father who wanted custody of his then three-year-old son from his mother.  The father and mother were never married.  This father was also an active enlisted man in the U.S. Air Force temporarily stationed in Charleston. The mother had lived in this area all of her life and had extended family members also living in the area who were willing and able to assist her with the raising of her son.  This was a highly contested case.  The case was initially brought in Colleton County, but, by agreement, venue was transferred to Charleston County.  Mother was given temporary custody at the temporary hearing.  Extensive discovery was conducted by both sides.  Nine months into the litigation, Mother filed a Motion to Dismiss the complaint on the ground that the Father was not the biological father of the child.  I filed a Return to the Motion citing errors by counsel under Rule (6)(d) and 7 and by also pointing out that the Mother had admitted to paternity in her Answer.  I also sought attorney’s fees and costs for the unmeritorious motion.  On the date of the hearing, Mother withdrew the motion but I pursued my Motion for Attorney’s Fees and won.  On the date of the trial of this case, the parties reached a settlement whereby my client was given sole and exclusive care, custody and control of his son with liberal visitation rights given to the mother.  This case is significant in that in S.C. Code Ann. 20-7-953(b), the custody of an illegitimate child is solely in the natural mother.  Furthermore, domestic law practitioners, at that time, rarely saw Family Court judges rule for the father in custody actions or approve of an agreement whereby fathers, let only, fathers who never married the mother of their children, were given any custodial rights.  Additionally, it is significant given that the mother was given temporary legal and physical custody of the child during the pendency of the case.


(b)
In Frazier v. Stoddard, 93-DR-10-8137, I represented the father, a resident of the State of Wisconsin, in a special appearance to defend a change of custody action brought in this State by his ex-wife who had relocated here with their daughter.  I filed a Motion to Dismiss on the grounds of lack of subject matter jurisdiction and personal jurisdiction under the Parental Kidnapping Prevention Act of 1980, 18 U.S.C. 1738(A)(d); Uniform Child Custody Jurisdiction Act; prevailing case law Knoth v. Knoth, 377 S.E.2d 340 (1989) and was able to prove to the satisfaction of the Court that the Decree State (Wisconsin) had continuing jurisdiction of the case and that any action to change the custody arrangement must be made there absent an agreement by the parties.  We were completely successful and were awarded attorney’s fees and costs reimbursement for my client’s traveling expenses.  This case was subsequently appealed by the ex-wife.

(c)
In Eidem v. Dorchester County Department of Social Services, 91-DR-18-027 and 92-DR-18-869, I represented foster parents who sought to adopt their foster child who had been in their care due to the neglect of the biological mother.  I intervened in the pending DSS case and initiated an action for the termination of parental rights of the natural parents and adoption, and in the alternative, for legal custody.  The actions were consolidated by my motion.  This was a very time-consuming case in that the biological mother did everything in her power to make it difficult for me to provide her with notice of hearings and to serve her with motions and Rules to Show Cause.  Extreme measures were done to withstand any subsequent attacks on notice and due process deficiencies.  Hearings were continued and rescheduled due to the mother not having representation or her lack of appearance altogether.  This case was eventually tried without the presence of the mother.  I presented numerous witnesses and was successful in terminating the parental rights (I had already procured the Consent and Relinquishment from the purported biological father) of both parents and the adoption of the child by my clients was approved and granted.

(d) I represented paternal grandparents who were out-of-state residents seeking sole and exclusive care, custody and control of their grandson who was a product of an unmarried relationship between their son and the child’s biological mother.  My clients’ son died in an automobile accident in South Carolina.  This action was brought in the Charleston Family Court.  I apologize that I do not have docket number nor the case name.  This file is not in my possession to review but is the property of the firm I was working for at that time.  The facts as stated are based solely on my good faith recollection of the events.  This also was a highly contested case.  The trial of the case lasted several days spanning several weeks due to the conflicts in the court schedule during the trial.  After taking the case under advisement, the Court ruled in my clients’ favor and they were awarded legal and physical custody of their grandson.

(e) The business of holding minors accountable for their actions and setting forth appropriate consequences are the main goals of juvenile justice.  In cases where it is clear that adults (parents, stepparents, grandparents, guardians) are also in violation of the law for failing to abide by Court Orders, it has been my practice to hold these adults accountable by also filing Rules to Show Cause against them and requesting that appropriate contempt sanctions be imposed.  Rules to Show Cause have included failure to closely supervise the minor while under house arrest awaiting adjudication; failure to schedule appointments with service providers for their child and/or themselves; failure to provide transportation for their child to get to these appointments; failure to cooperate with DJJ or other service providers; failure to go to court-ordered family, drug and/or alcohol counseling or submit to random drug testings.  Sentences have included actual jail time but are usually suspended sentences with payment of a fine or compliance with the Order.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. If you are a new applicant for family court, answer this question using domestic appeals.

Frazier v. Stoddard, 93-DR-10-8137, Appeal to the S.C. Supreme Court, Order of Dismissal, August 26, 1996.  I represented the Respondent who was successful in dismissing a custody action brought by ex-wife under the Uniform Child Custody Jurisdiction Act and Parental Kidnapping Prevention Act.  Facts stated above.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Not applicable.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.

Special referee in condemnation actions brought by the Berkeley County Water and Sanitation Authority in 1991.  Rendered monetary compensation decisions regarding property subject to eminent domain.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  Dorchester County, Master-in-Equity, 1992.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


Sales/Cashier, County Seat (clothes retail store), 1978-79;


Research Assistant, USC Psychology Department, 1982-83;


Sales/Cashier, Reeds Jewelry (retail store), 1985;


Law clerk, Fifth Judicial Circuit Solicitor’s Office, 1985-86.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None, since filing for candidacy.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give dates of any offices you have held in such groups.


(a)
American Bar Association;


(b)
SC Bar Association;

(c)
Charleston County Bar Association;


Former Family Law Section, Chairman (1992-1993);


Former Family Law Section Executive Committee Member (1991-1992);


(d)
Berkeley County Bar Association;


(e)
Missing and Exploited Children Comprehensive Action Plan (M/CAP).

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Phi Beta Kappa;

(b)
Gammi Beta Phi;

(c)
Past Trident United Way Planning Committee member;

(d)
Past Legend Oaks Plantation Subdivision Social Committee member;

(e)
Legend Oaks Plantation Reading Club member;

(f)
Past room mother – Beech Hill Elementary School;

(g)
Past volunteer – Beech Hill Elementary School;

(h)
St. John the Beloved Church;

(i)
J. Gordon Belser Award;

(j)
Pro Bono recognition and appreciation awards;

(k)
Who’s Who in American Colleges;

(l)
Past volunteer assistant basketball coach, Summerville YMCA and Hanahan Recreational Center.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

You will undoubtedly see in and around any family court in this country a commonality:  people, young and old, who are full of stress, frustration and fear.  These are the emotional conditions confronting Family Court judges each and every day.  It takes a special person to hear these types of cases day in and day out; therefore, those who are charged by law with the awesome authority to select this person should do so only with the full and conscientious regard to those qualities and characteristics that define this special person.

I believe that the totality of my vast experience clearly demonstrates my command of fundamental legal principles and in procedural and evidentiary rules in both the civil and criminal contexts of this specialized area of law.  I believe that I have the respect of the Bench and the Bar not only for my legal abilities but for my people skills.  The rule I follow is simple:  Treat others the way you would like others to treat you.

Lastly, I believe that lawyers will be able to tell their clients that if they ever find themselves appearing before me that they can expect to be fully and fairly heard by a highly competent and reasonable person whose final judgment will be based on the laws of the State of South Carolina as applied to the facts presented.

48.
Personal References:

(a)
Dan J. McAvoy, Bank of America, N.A.  Sr. Vice-President


101 S. Tryon Street NC1-002-06-31


Charlotte, NC  28255




(704) 388-3872


To be submitted separately

(b)
Ralph E. Hoisington, Solicitor, Ninth Judicial Circuit



2144 Melbourne Avenue

North Charleston, SC  29405



(843) 740-5850

(c)
Brent A. Gray, Esquire



U.S. Department of Justice, Civil Rights Division



Post Office Box 66018

Washington, DC 20035




(202) 353-2253

(d)
Charlie Davis, Director of Pupil Services

Berkeley County School District


229 Main Street, Moncks Corner, SC 29461

(843) 899-8603

(e)
Dr. David S. Shields, Professor of English, The Citadel



Director of Program for the Carolina Lowcountry and Atlantic World

College of Charleston



171 Moultrie Street, Charleston, SC  29409-6310
(843) 953-5139

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of previous screenings; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  So I guess I would ask you if you wish to make any opening statement, it is purely optional, before I turn you over to our counsel, Erin Crawford.  She will have some questions for you on behalf of the Commission.

MS. CATE:  Thank you.  The only thing I really want to say is that I'm very happy to be here this morning.  I am very grateful for the opportunities that I have had so far in my life and grateful to those who sacrificed in order to make those opportunities become available. Foremost in my gratitude are my mother and father, who are not able to be here today.  My husband, who is here today, and our 11-year-old daughter who is in her math class this morning, to those folks, I just wish to thank them.  That's it.  Thank you.

CHAIRMAN:  Thank you.  Please answer any questions Ms. Crawford has for you.

MS. CRAWFORD:  Mr. Chairman and Members of the Commission, I have reviewed Ms. Cate's sworn statement.  I have no concerns with regard to her answers regarding judicial conduct, office administration and temperament.  I would ask that most of these questions be waived today and be entered into the public record at this time.

CHAIRMAN:  Is there any objection?  There being none, it will so be done.

Sworn Statement to be included in Transcript of Public Hearings

Family Court Judge

Name:


Jocelyn B. Cate a/k/a Jocelyn Cate Ginsburg

Home Address:

3180 Stanyarne Drive, Charleston, South Carolina  29414

Business Address:
Ninth Judicial Circuit Solicitor’s Office




Berkeley County Office




300-B California Avenue




Moncks Corner, South Carolina  29461

Home Telephone:
(843) 402-9344

Work Telephone:
(843) 719-4577

E-Mail Address:
Jocelyn@scsolicitor9.org

1.
Why do you want to serve as a Family Court Judge?  During the past fifteen (15) years of my legal career, I have been involved in every aspect of family law litigation.  Decisions made by Family Court Judges have wide-range ramifications not only in the lives of the people appearing before the Court, but also of people the Court never sees.  This immense power to affect and influence the lives of so many should only be entrusted to the most capable of professionals.  I believe that I am one of those professionals.  Through hard work and dedication to succeed in the causes of people I represent, I have acquired an immense degree of expertise in this particular area of the law and a unique perspective and appreciation of how this type of litigation affects them mentally and emotionally.  I possess and demonstrate the personal and professional characteristics and moral values that are imperative to uphold the integrity and independence of the judiciary.   It is because of my sincere desire to further my service to the people of this State, especially to those who cannot speak for themselves - our children - that I want to be a Family Court Judge.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I will not permit ex parte communications involving the merits of any pending or impending matter before the Court.  However, I believe that ex parte communications can properly be made in very limited circumstances concerning scheduling and other administrative matters along the following scenario: the attorneys have had prior communications with each other, have reached a mutually satisfactory agreement and permission has been given to the other to relay the agreement to the Court.  In any event, I will adhere to the appropriate rules in the Code of Judicial Conduct.

6.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  With regard to a lawyer-legislator coming before the Court, I assume that the opposing, non-legislator attorney is familiar with the judicial election process of our State and as such, will know that the lawyer-legislator may have participated in the election of the Court. I do not believe that simply doing what in the law legislators are required to do in matters of judicial elections should, in and of itself, be a basis for automatic recusal; however, I do believe that it is incumbent on the Court to recuse in the event that the lawyer-legislator has played a more significant role in the election of the Court other than simply filing a favorable vote.  In making that distinction, the principle that recusal is mandatory to avoid even the appearance of impropriety should govern.



With regard to former associates and law partners, I do believe that the Court should recuse especially if the judgeship was recently acquired.  There should, however, be a point in the future when this past relationship should not cast an appearance of impropriety, but even then, out of an abundance of caution, this past connection should be disclosed to all of the parties involved and they be given an opportunity to state objections to the Court hearing the matter.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would give great deference to the request of the party and recuse myself in such an instance because the parties should have complete confidence that the Court is an impartial and neutral party and that the decision rendered was the result of a full and fair hearing.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I believe that the extent and degree of that involvement should be taken into consideration in making the decision to recuse.  For example, a casual friendly conversation occurring at a little league baseball game between parents  (if even remembered) should not be grounds for recusal.  On the other, if one of the parties is your spouse’s former college roommate, then I believe that that would constitute the appearance of impropriety and must be avoided.  In any event, I believe that this information ought to be disclosed to all parties in order to give them the opportunity to voice their concerns and their respective desire for the proceedings to be presided by the Court. 

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  My standards will be guided by the applicable rule in the Judicial Code of Conduct.  I will always be mindful in making decisions of that nature that even the appearance of impropriety should be avoided.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Again the applicable rule in the Judicial Code of Conduct would be consulted and adhered to. Clear and flagrant violations will be reported to the appropriate authoritative body.  Common sense dictates a lot as to what is the proper way to handle certain conduct to a lesser degree.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re-evaluated?  No.

12.
Do you have any business activities with which you would envision remaining involved if elected to the bench?  No.

13.
Since family court judges do not have law clerks, how would you handle the drafting of Orders?  It is customary in Family Court matters for the Court to designate the drafting of proposed Orders to one or all of parties subject to review and approval of opposing counsel.  I would insist that any proposed Order submitted to me be submitted at the same time and in the same manner to all counsel of record.  I would continue to follow this custom, but I do not foreclose that in some instances, I will draft the orders.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?  I will immediately have implemented a calendaring system and a back-up system that would alert myself and my secretary to these deadlines.  This task should be fairly easy to handle with today’s technological advances.  As a former judicial law clerk, one of my primary responsibilities was to ensure that deadlines were not missed.

15.
What is your philosophy on “judicial activism” and what effect should judges have in setting or promoting public policy?  The responsibility of the judicial branch of government is to enforce the law and not to set or promote public policy.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I will volunteer to speak at and/or prepare written materials for Continuing Legal Education conferences, seminars, schools and other agencies or organizations as an individual presenter or as part of a panel to discuss issues concerning the law, legal system and administration of justice.

17.
Do you feel that the pressure of serving as a judge would strain personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  I have fully considered and thoroughly discussed this issue with members of my family prior to all of us making this joint decision to enter this election.  All of us fully understand the responsibilities associated with this position and firmly believe that we can handle whatever comes our way.  We are a very close and loving family.  We are also a very organized family and are fortunate to have an extensive network of family members and friends who will assist us in anyway possible.  I do not believe that the pressures of this job will put an undue amount of strain on my personal relationships.  

18.
Would you give special consideration to a pro se litigant in family court?  I do not believe that pro se litigants should be given any special considerations; however, I will inquire to my satisfaction that these people fully and completely comprehend the seriousness of what they are endeavoring to do and that they have not been coerced, pressured or unduly influenced to waive legal representation.  Even after this inquiry, if they still wish to proceed as their own attorney I will explain to them that the Court will hold them to the same professional standards as if they were attorneys throughout the proceedings.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  Under the Code of Judicial Conduct, I believe that it is proper to do so under these facts so long as the interest is no more than de minimus.  I will always disclose this information to all parties ahead of time and allow them to make the decision as to whether I should hear their case.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you attended all mandatory continuing legal education courses?  Yes.

23.
What percentage of your legal experience (including experience as a special referee) concerns the following areas?  If you do not have experience in one of these areas can you suggest how you would compensate for that particular area of practice?


The first two categories, in most of the cases I handled, were joined and will, therefore, be considered as one category for purposes of answering this question.


Divorce and equitable distribution:
Past - 80%


Child custody:


Past - 80%


Adoption:


Past -   5%


Abuse and neglect:

Past – 10%


Juvenile cases:


Presently - 100%





Past -   5%

24.
What do you feel is the appropriate demeanor for a judge?  
I believe that the judge sets the tone for those around him or her.  A courtroom is like a sanctuary; a sacred place; a place of dignity.  Therefore, a judge should act with dignity but not in a pompous way.  Judges should always be courteous and friendly but should also maintain a degree of formality in their interaction with all of the various people in the courtroom.

25.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  I believe that my previous answer applies in daily life with the exception of the need for the same degree of formality in interactions outside of the courtroom setting.  I will be extremely aware of how my demeanor outside of the courtroom may effect how I am perceived in the courtroom and will strive to always act in a respectful and considerate manner in order to uphold the integrity of the judiciary. 

26.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  No, I do not feel that it is ever appropriate to say things or demonstrate by body language feelings of anger.   I do feel that it is appropriate in certain cases to express displeasure and disappointment to a criminal defendant as to the actions that have brought him or her before the Court.  Likewise, with respect to attorneys, I do not believe that displays of anger are ever appropriate.  Expressions of displeasure and disappointment are appropriate in particular circumstances.

27.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None at this time.

28.
Have you sought or received the pledge of any legislator prior to this date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No, other than staff members to ask questions about the application and rules.

32.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Jocelyn B. Cate

Sworn to before me this 20th day of June, 2001.

Notary Public for South Carolina
My commission expires:  June 4, 2005

MS. CRAWFORD:  This statement, along with her personal experiences statement, are included in your notebooks for your review.  Based on Ms. Cate's PDQ, it appears that she meets the statutory requirements for these positions.

EXAMINATION BY MS. CRAWFORD:

Q.
Ms. Cate, could you please tell the Commission why you want to be a Family Court Judge?

A.
Yes, I do.  I believe that we were all brought to this world in order to make it a better place.  For some people, they are lucky enough to know what their purpose and their role are early in their lives.  Others, it's a lifelong process.  During my experience in this judicial election race, I have realized that the answer to some questions that most attorneys are asked is why they became a lawyer in the first place, and it's a correct one that I have answered.  And one -- an answer that I have is that I wanted to be in a position where I could be -- use my knowledge and skills in order to help people, and that was the reason why I became a lawyer.  I have been practicing law for 15 years now.  Nine of those years have been in a firm and as a sole practitioner, where I have handled primarily Family Court matters.  That was -- I worked diligently to advance my clients' interest, and also to protect their rights.  I left private practice and went back to the solicitor's office primarily in Family Court or solely in Family Court in the Juvenile Prosecution Division.  The reason for that is because that was a position that afforded me an opportunity to help even more people, especially children and their families, to touch their lives and to make it hopefully a more positive.  And that reason remains the same, and that is the reason why I want to serve as Family Court Judge.

Q.
Okay.  Ms. Cate, are you familiar with the 48-Hour Rule?

A.
Yes, I am.

Q.
And the prohibition against directly or indirectly seeking pledges?

A.
Yes.

Q.
You have had an enormous amount of support expressed for you by members of your community and friends.  In fact, this issue has raised a few eyebrows from legislators, and we have talked about this on a couple of occasions.  Several letters were sent in on your behalf.  In fact, one letter was signed by, I think, over 300 people, representing eight organizations.  In response to our questioning, you provided staff the letter listing people that may be contacting legislators on your behalf.

Can you please explain to the Commission – I provided the Commission Members with a copy of your letter.  But could you kind of go into detail about your involvement in these letters, your knowledge as to these letters?

A.
Sure.  Sure.  And I may just be repeating what I said in the letters.  But when I was approached with that concern, I explained that these were -- I didn't know who they were at that time, but I had an idea, because these are the longstanding friends of mine who were very interested in my life, and obviously you don't run for a Family Court Judge or a judgeship every day.  In a social context, we've discussed how judges are elected in this state, because they were not familiar with that.

These folks are very well informed citizens.  They know -- they have experience in expressing their opinions to elected officials.  I explained to them when we went into detail in terms of -- they asked me questions about, Well, what can I do, what can we do to help you?  And I explained to them that there are a lot of prohibitions with regard to contacting, that there were appropriate times of doing so.  There was a discussion as to, you know, I am a citizen of this state.  These are elected officials.  I should have a right to tell them what my opinions are.  To that, it was in a social context as something that I did not affirmatively tell them to do anything.  I stand by my answer, that I did not request them to write letters.  These are private citizens who are expressing their own opinions, you know, and that is their constitutional right to do so.  But I did not request them to write any of these letters on my behalf.  If they did so, it's because they chose to do so themselves.

Q.
Now, how many different settings -- were all of these individuals at the same social function, or were these at different social functions that you had these discussions?

A.
Well, these folks, most of them play golf with my husband, and so we're all -- we are together on a random basis type of thing.  So no, it wasn't a particular situation.  It was a casual -- a phone call or, you know, we would meet up at a -- somebody's house, that type of thing.  But it was not a particular function as I can think of.  Obviously, there were a lot of discussions at different times in different situations that were not planned or were spontaneous type of discussions.

Q.
So did you appear before a group at any time, or these were individual discussions?

A.
They --

Q.
Mostly?

A.
Well, they were social functions.  And obviously, when somebody is talking and they are mingling about and are interested in the topic, it would be sort of a group that would come.  And it's possible that that happened.  But when I talked, they were mingling about and other people came to listen to the discussion, and it was a discussion of a lot of people and not just myself about the process, about how different states handled elections and whether this process was better than another process and that type of thing.  It was just a social topic.

Q.
Okay.  And in reference to the one declaration of support for the candidacy nomination and election of Jocelyn Cate, this is the document I said that had over 300 signatures.  Did you coordinate this…

A.
No, I did not.

Q.
-- or speak to this group?

A.
No, I did not.

Q.
Did you see that document before it was signed or did you have knowledge about that document?

A.
No, I did not.

MS. CRAWFORD:  Mr. Chairman, I did contact several of the people that sent letters.  The comments that I received from these people are very similar to Ms. Cate.  All of them say that she did not request them to do these letters, that they got the addresses off the internet.

BY MS. CRAWFORD:

Q.
Several of the letters were very similar in that they stated, I'm a resident and registered voter.  Did you have any -- did you suggest a form letter or any of that?

A.
No, I did not.

Q.
Okay.

A.
I didn't even know that they were writing these letters.

MS. CRAWFORD:  Unless the Committee has any questions about this, I'm going to move --

CHAIRMAN:  Does anyone have any questions at this point?

MR. FREEMAN:  I have some questions.  We sometimes talk about the 48-Hour Rule.  What do you understand the 48-Hour Rule to be?

MS. CATE:  I understand the 48-hour Rule is after the formal announcement of the nominees are made to the General Assembly, 48 hours after that is when you can go and seek pledges from the legislators.

MR. FREEMAN:  Do you think it would be an abridgement of the First Amendment to keep your supporters away from legislators outside of that 48-Hour Rule?  Is that what you told these people?

MS. CATE:  I did not -- I did not tell people that it was -- it would be an abridgement of their constitutional rights with regard to contacting their Legislators.  That concept or that idea was their own.

MR. FREEMAN:  It says, I did contribute that in reading the rule, I did not think so and agreed with those who suggested that if there was such a prohibition, that it would be an infringement upon their constitutional rights.  Was it your reading and did you tell these people that you thought they were free at anytime to contact legislators on your behalf?

MS. CATE:  I did not affirmatively tell them that they could go and contact legislators on my behalf. It was informal discussions where everybody was, Oh, yeah, I think that would -- I think that is an infringement.  So it wasn't specifically me who said that I agreed with that.  I think it was a collective type of thing.  I just want to make sure that you understand that it wasn't -- that I wasn't directing that conversation.

MR. FREEMAN:  Well, I understand, but I'm reading your letter here.  It says, in so many words, I agreed with those who suggested that if there was such a prohibition, that it would be an infringement upon a citizen's constitutional rights.  Did you agree to that and tell them that?

MS. CATE:  I agreed with that.

MR. FREEMAN:  Did you tell them that? 

MS. CATE:  I may have told them in a group -- I mean, what I'm saying is, I'm trying to give you a scenario of what it was like.  There was a bunch of people, and they were all talking about how different states did their election.  And this is -- as I said, this is the rule that is there.  And somebody said, Well, I don't think they can tell us what we can do and what we cannot do.  And everybody said, Well, that's true, and I agreed with them.  But I didn't specifically say, I, Jocelyn Cate, agree with you.  It was an informal type of thing, where I did -- did not say it wasn't -- but I sort of, I guess, informally did, but not in any sort of definitive way.

MR. FREEMAN:  Is it your legal opinion as a lawyer that the 48-Hour Rule and restrictions on citizens approaching the legislators on your behalf constitutes an infringement of their free speech rights?

MS. CATE:  I believe that citizens have a right to voice their opinions to elected officials.  I believe that to be a constitutional right.  The rule that is imposed by this Commission or by legislators is something for another court to decide.  But in my opinion, as an -- if you're talking to me as a lawyer, then yes, I do believe that there has to be some other way other than a blanket prohibition for somebody to express their opinion.  It is a rule, and it's a rule that I have to follow unless it is challenged or overruled.

MR. FREEMAN:  Your testimony is that you do believe the rule is unconstitutional?

MS. CATE:  I do believe -- I can't say that.  I mean, I can't say that definitively at this point in time.  All I can say is what I said, and I think that there has to be some other way than a blanket prohibition.  You know, I don't know how to answer that question.

MR. FREEMAN:  Okay.

JUDGE SHAW:  Ms. Cate, these social gatherings, though they're hard to define, how many were there, roughly, that these people got together --

MS. CATE:  We go to other people's homes when we have birthday parties, when there is a birthday party.  As a matter of fact, we just had a 60th birthday party at somebody's home.  They're members of a club, a golf club, where the women would go and meet their husbands for drinks, you know, sometimes during the evening.  Those are the times.  Our children's birthday parties, their grandchildren's birthday parties, those type of things.

JUDGE SHAW:  Well, did you go to these things knowing your candidacy would be discussed?

MS. CATE:  When we get together, we catch up on people's lives, on what has been happening with each other.  So, you know, did I go to these functions with the very purpose of discussing my candidacy, no, but as part of my life at this point in time.  So obviously people are interested in the process and how it's going and that type of thing.

MR. COUICK:  Mr. Chairman, if I might ask some follow-up questions.  Ms. Cate, I'm Mike Couick with the Commission.  I believe we have spoken before.

MS. CATE:  Yes, we have.

MR. COUICK:  Just to make sure the record is clear, is it your understanding of the 48-Hour Rule, which we will use as a shorthand for the rule itself -- is it your understanding that that rule prohibits any private citizen from having contact with a Member of the General Assembly absent your proactive request or involvement?  Is there any blanket prohibition on a private citizen making independent contact with a member of the General Assembly, absent your having a proactive role?

MS. CATE:  Yes.

MR. COUICK:  You believe that rule would prohibit those types of contacts?

MS. CATE:  Yes.

MR. COUICK:  What part of the rule suggests that to you?

MS. CATE:  I don't have a copy of the rule at this point in time.  But from my memory, from reading it, it -- my interpretation is that there should be absolutely no contact by anybody to any Members of the General Assembly at my request or at my behalf until after that time period.

MR. COUICK:  So it would be either one of those things.  Either at your request or on your behalf.  Either one of those conditions would satisfy the prohibition coming into place?

MS. CATE:  I don't know if the conjunction is or or and in the rule, but I think it's and.  At your request and on your behalf.

MR. COUICK:  So you think it's both?  In fact, that is right.  It's on behalf and -- I will ask the question again.  Absent some proactive role of your part, is there any blanket prohibition on independent contact by a citizen with a member of the General Assembly?

MS. CATE:  Not the -- as I interpret it, any -- as long as I don't have anything to do with it, and it's not -- if I don't have -- it's not at my request and not on -- well, it's and, so it's going to be both, then I -- I think citizens, there is no -- there is no prohibition against private citizens to do that on their own if it's not on my behalf and at my request.

MR. COUICK:  And following up with Professor Freeman's question earlier.  The reason I want to develop this for the record is not just for your candidacy, but for this Commission's operation.

MS. CATE:  Right.

MR. COUICK:  Does that in any way impact -- your interpretation as you have just given it, does that in any way impact on whether you would view this to be constitutional or unconstitutional?

MS. CATE:  Thank you.  I understand the question now.  And you're right.  It is not unconstitutional as it reflects to the citizens and their right to express their views to legislators.

MR. COUICK:  Is it an unconstitutional limitation on you in any part?

MS. CATE:  No.

MR. COUICK:  Did you have any hesitancy when you answered that?

MS. CATE:  No.  I just wanted to think through the question.

MR. COUICK:  So as it relates to you and as -- if it were a burden on you, that burden is constitutionally acceptable?

MS. CATE:  It is.  It is.  And I apologize to Professor Freeman about that.  I don't have a copy of that rule, and so it's -- and I'm trying to remember it, and Mr. Couick reminded me about that rule.  I apologize for being unclear.

MR. COUICK:  Many of the organizations that were included on the letter that had over 300 signatures seemed to be ones that were organizations that had a cause that was related to ethnicity; is that correct?

MS. CATE:  Yes.

MR. COUICK:  Is there a formal group of organizations that reflect your ethnicity that you have been affiliated with for some period of time?

MS. CATE:  Yes.

MR. COUICK:  What is that ethnicity?

MS. CATE:  I am a Filipino-American.  I grew up in Goose Creek.  I came to South Carolina when I was 13 years old.  My father was a career navy military man, and he retired here in South Carolina.  There is a large population of Filipino-Americans in that neck of the woods, so to speak, in Berkeley County.  They're very proud of me.  I am sort of their poster child, as far as doing the right thing and studying hard and making something out of myself, not that those people are not making something out of themselves.  But being a lawyer, and now aspiring to be a Family Court Judge, that's a big thing to them.  There is not a lot that they can do.  You know, they -- only to express their personal feelings about me.  These are people that I grew up with.  In the Filipino culture, we do not address our elders as Mr. or Ms. They are all our aunts and uncles.  These are the people that -- and like I said, I haven't seen those.  I haven't seen the names, but I kind of got the idea of who they are.  These are people that I have grown up with, who have seen me grow up, who have experienced the things that I have experienced.  So yes.  In the Filipino community, they're getting very organized and feeling their political impact on the community and in the state.  So this was something that was a big deal to them.  And you know, as a result, I guess that's what happened.

MR. COUICK:  Culturally, I have been reading about the transition from Asian to Asian-American or Pacific to Pacific-American.  It seems like culturally Korean populations, Japanese populations often support other members of those populations as they assimilate into the United States.  Is that culturally true for Filipinos, as well?  Do they tend to have these groups to support people that are lawyers, doctors --

MS. CATE:  Absolutely.  Absolutely.  Family values are very strong and very predominant in our culture.  As I told you, we refer to, you know, elders as aunts and uncles.  A lot of people think we're all related to each other and we really are not, but that's how we are.  The strong family values are important.  As a result, everyone is close.  Everybody is interested in other people's lives and want to help.

MR. COUICK:  Do any of these organizations have meetings on a regular basis to --

MS. CATE:  Yes, they do.

MR. COUICK:  And would one of the purposes of those meetings be to support people who have candidacies --

MS. CATE:  Absolutely.

MR. COUICK:  Would you have attended any of those meetings?

MS. CATE:  No, I have not.

MR. COUICK:  So the occasions you went to were purely social affairs as opposed to a meeting of an organization of Filipinos that would be in the position of recommending you or supporting you?

MS. CATE:  That is correct.

MR. COUICK:  I have no further questions, Mr. Chairman.

EXAMINATION  BY MS. CRAWFORD:

Q.
We will move on to your experience.  You have touched some on your -- you have wide experience in the Family Court.  Can you describe for the Commission more of the areas?

A.
Sure.

Q.
And any other professional or personal experiences you have that will help you become an effective judge?

A.
For the past five years, I've been the sole juvenile prosecutor in Berkeley County.  I have handled at least an average of 1,000 cases a year.  I handle cases from the very beginning when they're referred to my office to determine what to do with them, either to do a deferment, to do a diversion, to prosecute.  I work closely with judges and judicial personnel.  I schedule my own cases.  I schedule -- I do my own dockets.  I am an integral part in running the courtroom.  Prior to my return back to the solicitor's office, I was in a firm and I also was a sole practitioner.  The family law practice in both of those areas was solely me.  In those nine years, I've handled child custody cases, I handled divorces, I handled adoptions, I handled prenuptial agreements.  I was appointed to numerous abuse and neglect cases.  I was appointed as an Guardian Ad Litem to serve in custody cases where I made recommendations to the Court with regard to custody.  I have represented every conceivable party in a Family Court action.  Part of my experience was as a judicial law clerk for the Honorable Lawrence E. Richter, Jr.  It was a short term, since I served out the remainder of his law clerk's position.  However, it was a very valuable five months that I was there with him.  He was the Chief Administrative Judge in Charleston County.  I handled the -- well, he was handling the civil and criminal dockets at the time, and that gave me an opportunity to see the interactions between judges and attorneys, and also the responsibilities that judges have with regard to ex parte communications, recusals and essential – the temperament that is necessary for judges.  My whole professional experience has been primarily in the Family Court area, not only in the criminal matter -- criminal side, but also on the civil side.

MS. CRAWFORD:  Thank you.  Mr. Chairman, we have received two bench and bar surveys, both of those were favorable.  The Lowcountry Citizens Report found Jocelyn B. Cate to be a well-qualified and highly respected candidate.  The Committee highly recommends Jocelyn B. Cate's election to the position of Family Court Judge.  Without objection, I would ask that this Citizens Committee Report be entered into the record.

CHAIRMAN:  Is there an objection?  There being none, it will be done at this point.

The Lowcountry Citizens Advisory Committee found Ms. Cate to be “a well qualified and highly respected candidate.  The committee highly recommends Jocelyn B. Cate’s election to the position of Family Court Judge.”

MS. CRAWFORD:  And I have no further questions.

CHAIRMAN:  All right.  We will open it up to the Commission to see if there are any questions that any Commissioners have.  Okay.  Ms. Cate, this concludes this section of the screening process.  Just a couple of housekeeping matters.  The Commission keeps open the file and reserves the right to ask any additional questions should it feel that it needs to.  That's not to indicate there is anything pending or outstanding.  It's just standard procedure.

The second thing is, again, to remind you about the 48-Hour Rule.  The informal report is issued and is followed by the formal report 48 hours later.  However, should you be found qualified, then and only then would you be able to solicit the commitments from legislators.  The result is that our staff would, of course, notify you as to the findings of this Commission and to when the 48-Hour Rule interplays.  So with that, we thank you for coming.  We hope you have a nice day.

MS. CATE:  Thank you very much.

CHAIRMAN:  Ms. Cate, is that your husband with you?

MS. CATE:  Yes, it is.

CHAIRMAN:  Okay.  We're glad to have you with us here, also.  Thank you for coming.  Let's go off the record at this time.

 (Off-the-record discussion.)

CHAIRMAN:  We'll go back on the record at this time.

We have before us Ms. Denise Grainger Swope.  She is offering for the position of the Family Court for the Ninth Judicial Circuit, Seat Number 5.  If you would be so kind as to raise your right hand, please.

 (DENISE GRAINGER SWOPE WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN:  Have you had a chance to review the Personal Data Questionnaire?

MS. SWOPE:  Yes, sir.

CHAIRMAN:  Does it need any additions, deletions or changes thereto?

MS. SWOPE:  None that I'm aware of, sir.

CHAIRMAN:  Do you have any objection then to our making that a part of your sworn testimony today as if you had fully stated all of those matters in response to those questions on the record today?

MS. SWOPE:  None at all.

THE CHAIRMAN:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat:  Family Court, Ninth Judicial Circuit, Seat 5

NAME:
Ms. Denise Grainger Swope

HOME:

7-B Duffers Court, Charleston, SC 29414

BUSINESS:

Swope Law Firm, P.A.



1535 Sam Rittenberg Blvd., Ste. E, Charleston, SC 29407

TELEPHONE:

(home):  (843) 766-5949

(office):  (843) 852-4925

2.
Date and Place of Birth:  April 27, 1966, at Columbia, S.C.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on May 19, 1990, to William Koatesworth Swope.

Divorced:  7/14/88; John M. Paquet; Lexington County Family Court; Adultery.

No Children.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Columbia College; 1983; Accepted into joint enrollment program allowing high school students to enroll in college courses.

University of South Carolina; 1983-1986; Bachelor of Arts;

University of South Carolina School of Law; 1987-1990; Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.

Admitted in South Carolina, 1991; Took bar exam twice.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

National Honor Society in Psychology; inducted 1985;

Golden Key National Honor Society; inducted 1985;

Students for Accessibility; University of South Carolina; Secretary, 1986;

Placement Committee; University of South Carolina School of Law; 1987-1988;


Student Bar Association, University of South Carolina School of Law; 1987-1990;

American Bar Association-Student Division; 1987-1990.

10.
Briefly describe your continuing legal or judicial education during the past five years.


Completed continuing legal education requirements, often exceeding requirements, emphasizing on family court and criminal matters (juvenile defense).

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?

Charleston Southern University; Adjunct Instructor; 1994-Present; Courses taught include:

Business Ethics: Discussion and evaluation of various case studies involving issues of business ethics;

Business Law I: Overview of American Justice System, civil and criminal;

Business Law II: Continuation of Business Law I with emphasis on commercial paper and the U.C.C.;

Juvenile Justice: Overview of the juvenile justice system and the history and development of same;

Labor Law: Overview of labor law and related management principles.

Institute for Legal Education; Instructor; 1993-1994; Taught an intensive, fast paced paralegal studies course through the University of South Carolina, Continuing Education Division.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  N/A.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

Admitted to South Carolina Bar, February 1991;

Admitted to U.S. District Court, October 1995.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

Ninth Circuit Solicitor’s Office, Charleston County; Assistant Solicitor; 1991-1992

Primary responsibility for juvenile prosecutions, including summary proceedings, trials, and waiver hearings to transfer jurisdiction of cases to general sessions.  Also assisted with Department of Social Services prosecutions as needed (At the time, D.S.S. prosecutions were provided through the Solicitor’s Office).

Institute for Legal Education; Instructor; 1993-1994

Taught an intensive, fast paced paralegal studies course through the University of South Carolina, Continuing Education Division.

Law Office of Denise Grainger Swope; 1992-1999

General practice with emphasis on family law and criminal law, including but not limited to divorce, separation, equitable division, custody, support, D.S.S. cases (both as Guardian Ad Litem and in the capacity of attorney for GAL or defendants), adoption (both as Guardian Ad Litem and in the capacity of attorney for parties) and juvenile defense.

Swope and Brown, P.A., Managing Partner; 1999-2000

General practice; see description of Law Office of Denise Grainger Swope.

Charleston Southern University; Adjunct Instructor; 1994-Present

Courses taught include:

Business Ethics: Discussion and evaluation of various case studies involving issues of business ethics;

Business Law I: Overview of American Justice System, civil and criminal;

Business Law II: Continuation of Business Law I with emphasis on commercial paper and the U.C.C.;

Juvenile Justice: Overview of the juvenile justice system and the history and development of same;

Labor Law: Overview of labor law and related management principles.

Swope Law Firm, P.A.; 2001-Present

General practice; see description of Law Office of Denise Grainger Swope.



In private practice, I have handled numerous divorce and separation cases, involving equitable division, custody, child support, and alimony.  I have represented both adoptive and biological parents in adoption cases, as well as served as Guardian ad Litem.  I have been a volunteer for the Guardian ad Litem Program and have completed their certification program.  I am also a certified family court mediator.  I was formerly an Assistant Solicitor for Charleston County and my primary responsibility was juvenile prosecutions.  At the time, the prosecution of D.S.S. abuse and neglect cases was a duty of the Solicitor’s office and I assisted with the prosecution of those cases as needed.  Finally, I have served as defense attorney in my juvenile cases in private practice.  My varied experience in all aspects of family court will serve me well if I have the privilege to serve on the family court bench.

15.
What is your rating in Martindale-Hubbell?  Not rated.  Reason unknown.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal: approximately 5 total appearances


(b)
state: approximately 2-3 per week

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:

10%

(b)
criminal:
30%

(c)
domestic:
60%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:

10%

(b)
non-jury:
90%

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  I served most often as sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
In the Interests of John Doe, a minor: My first major trial as a juvenile prosecutor was this waiver proceeding seeking to transfer jurisdiction to general sessions to allow the juvenile to be tried as an adult.  I was successful in this endeavor and the case was transferred to adult court.  I was informed that it was the first waiver proceeding in Charleston in approximately two years.  The case involved a sixteen-year-old male involved in the shooting of a pizza delivery man.  There were allegations in the case indicating that after the victim was shot, the perpetrators joked about the shooting while eating the pizza.  The case involved months of legal preparation, review of a psychological and a waiver evaluation, preparation of expert witnesses, and a hotly contested hearing attracting great media attention.  I feel a learned a great deal about being a trial lawyer, but what affected me more were the social issues.  I realized then that the cases in family court are of paramount importance to not only the families directly affected, but to society as a whole.  Our youth are the future of our society.  As such, I take very seriously, the duty of family court to act in the best interest of the child, whether that is protecting the child and/or society or attempting to guide the child toward the path of growing into a productive adult.

(b)
In the Interest of John Doe, et al, minors: This case involved the beating death of a young white male allegedly perpetrated by a group of black youths and one black adult male.  The youngest defendant was only fourteen years of age.  This case, due to its brutality and the obvious racial issues, attracted intense media attention, and ultimately the press was allowed into the courtroom to report the progress of the case. This case culminated in the successful waiver of all the juvenile co-defendants to general sessions to face the charge of murder and other related charges.  The trial preparation was extensive, once again involving months of work, review psychological evaluations and waiver evaluations on all the juvenile defendants, review of the coroner’s report and conferring with law enforcement officials while dealing with the press.  This case was extremely significant to my growth as an attorney and taught me more than perhaps any other in my legal career to date. However, the most difficult aspect of the case was an emotional one.  I spoke with the victim’s family frequently throughout the lengthy process, providing comfort when I could, and working to attempt to make sure that justice prevailed.  I learned however, that the tragedy wasn’t limited to the victim’s family, but extended to the juvenile defendants and their families.  They and their families lives would also forever be affected by what had happened.  Family court cannot afford to look at one side of a case, but must view the entire matter in a holistic fashion attempting to do the most good for the families involved and society as a whole.

(c)
In the interest of John Doe, a minor: This case involved a deaf boy under the age of twelve.  When I was juvenile prosecutor, a Department of Juvenile Justice caseworker came to me with the story of this young boy.  He had previously been involved in a D.S.S. case when he was allegedly sexually abused by his father but the abuse could not be proven.  Testimony was difficult due to the child’s age and disability.  The child had since developed a history of expressing his feelings and frustration by setting things on fire.  For obvious safety reasons, the child had been hospitalized in a secure setting.  However, the hospital had only a short period of time before they would be required to release him.  Despite the many agencies with arguable jurisdiction, no one quite knew what to do with him, each claiming he was under the jurisdiction of a different agency.  Although he was too young to be detained, I filed a delinquency petition hoping to place him on probation and perhaps obtain access to a greater pool of services.  A Charleston County Family Court Judge came to the aid of this child by ordering that a representative from all involved agencies appear once a week until a suitable placement and treatment program could be established.  Aside, from learning a great deal about the inner workings of a number of agencies and their services, I was privileged to be a part of making a real difference for this child.

(d)
In the Interests of John Doe, a minor: I was also the prosecutor on this case involving a young man with a history of theft to support a severe cocaine habit.  The boy was well known to the system and many police officers knew him on sight.  Despite his long history of recidivism and failure in treatment, with the assistance of the professions involved, and a caring Family Court Judge, a new intensive treatment plan was attempted.  The boy successfully completed treatment and his counselor gave a positive recommendation to the Court.  The boy held the door for me as I entered Court on the day his disposition (sentencing) was scheduled, thanking me for my help.  He did not commit any further offenses during my tenure with the Solicitor’s Office.  It is easy to become disillusioned when confronted with the enormity of the issues family court must deal with.  However, it is important to remember that with determination and hard work, it is possible to make a difference.  It is this belief and drive to realize it that has led me to apply for this position.

(e)
Mitchell v. Mitchell: I was attorney for the Husband-Father in this case.  The parties, whose relationship had resulted in two children, had never ceremonially wed. The Wife-Mother alleged common law marriage based upon my client’s testimony during a deposition given in a civil case.  The civil case was a suit against the hospital where the Wife-Mother had miscarried and the alleged mishandling of the child’s remains. The case involved the varied and complex issues of the legal determination of a common law marriage, divorce, custody, child support, alimony, equitable division, purgery, and admissibility and appropriate usage of out of court sworn statements. Not to mention the troublesome concept that, to use my client’s words, he got “accidently married” at a deposition. 

20.
List up to five civil appeals that you have personally handled.  I have not handled any domestic appeals.

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  N/A.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  N/A.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  Other than jobs held while in high school and college, and clerking for law firms while in law school, the only other job I have held was that of a substitute teacher for Lexington County School District 2; 1986-1987.

28.
Are you now an officer or director or involved in the management of any business enterprise? Explain the nature of the business, your duties, and the term of your service.

Swope Law Firm, P.A.; Vice President; Secretary/Treasurer; Manage daily operations; 2001-Present.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  N/A.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?


S.C. State Tax Lien for tax year 1995: Resulted from the filing of an incorrect return.  After consultation with a new accountant and the filing of an appropriate amended return, the lien was released and listed as satisfied on the public record.

S.C. State Tax Lien for the year 1999:  An initial return was filed but did not include a business loss schedule.  During the delay in preparing the necessary schedules, this lien was filed.  Once the amended return was filed with the correct tax amount determined, the debt was paid in full.

I have never defaulted on a student loan or filed for bankruptcy.

34.
Have you ever been sued, either personally or professionally?  Yes.  A lawsuit was filed by a former client which was ultimately dismissed with prejudice.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  N/A.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  As of October 25, 2001, I have spent $131.20 on postage for a single mail out to the Legislature regarding my background and qualifications for the above position.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  N/A.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
South Carolina Bar Association;

(b)
S.C. Women Lawyers Association;

(c)
Charleston Art of Trial Advocacy Workshop.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Member; Rotary Club of John’s Island;

(b)
Board Member; Charleston Ballet Company;

(c)
Volunteer Judge of the S.C. High School Mock Trial Competition;

(d)
Trident Safe Kids volunteer;

(e)
Republican Congressional Committee; Business Advisory Committee Member;

(f)
University of South Carolina; Dean’s List (four times);

(g)
University of South Carolina; President’s List;

(h)
University of South Carolina School of Law; Recruitment Scholarship recipient;

(i)
University of South Carolina School of Law; Anthony Raymond Scholarship for Outstanding Handicapped Law Student recipient;

(j) Listed in Who’s Who in American Professionals;

(k) Member, Harbour Club, Charleston;

Member, Young Executive Committee, Harbour Club;

(l) South Carolina Trial Lawyers Association.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  I believe the extensive application process addresses all needed information regarding my candidacy.

48.
Personal References:

(a)
Tina Doscher; Heritage Trust Federal Credit Union 

(b)
Jesse C. Branham

(c)
O. Fayrell Furr, Esquire

(d)
Sheila Waldman; Guardian Ad Litem Program


(e)
Beth McConnell; Chairman. Criminal Justice Dept., Charleston Southern University
The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of previous screenings; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  So I would ask you if there is any opening statement you wish to give to the Commission prior to my turning you over to counsel for questions, keeping in mind that the opening statement is purely optional?

MS. SWOPE:  I feel with the extensive application process and investigation, you probably have all of the preliminary information.  So I would be happy to answer any questions you have.

CHAIRMAN:  Our staff Counsel, Ms. Susan Musser, has some questions for you.

MS. MUSSER:  Mr. Chairman, just a few matters.  Ms. Swope, like all other candidates, provided a sworn statement regarding judicial conduct, temperament, and qualifications among other things.  Our staff has reviewed this statement and would recommend that the questions therein be waived during her public hearing this morning, and would further ask that the statement be entered into the record at this time.

CHAIRMAN:  Is there any objection to the waiver and that they be entered into the record?  There being none, it will be done at this point.  Thank you.

Sworn Statement to be included in Transcript of Public Hearings

Family Court Judge

Name:


Denise Grainger Swope

Address:

Swope Law Firm , P.A.




1535 Sam Rittenberg Blvd, Ste. E, Charleston, SC  29407

Home Address

7-B Duffers Court, Charleston, SC  29414

Home Telephone:
(843) 766-5949

Work Telephone:
(843) 852-4925

E-Mail Address:
nightshade1066@home.com

1.
Why do you want to serve as a Family Court Judge?

What initially led me to law school was my fascination with the law, its interpretation and application.  While in school I was fortunate enough to clerk for some fine attorneys in small firms which represented clients in many of the Courts in this State.  I watched trials in both civil and criminal court, and was exposed to many aspects of the law.  It was, however, my exposure to domestic and family law that I found most interesting.


After graduating from law school, I was hired as an Assistant Solicitor in Charleston County, I was primarily responsible for juvenile prosecution and assisted as needed with the prosecution of D.S.S. abuse and neglect cases.  I very quickly learned that juveniles in trouble with the law do not live in a vacuum.  I found that I needed to know not only how the law applies to minors, but the law governing families, parenting, divorce, custody, and the many other facets of family law.  I learned that minors are as capable of committing crimes against persons or property as adults are.  My job guaranteed an exposure to adults and their children from all walks of life and from every social and economic background.  I saw first hand how often children who have no discipline or guidance laid down by a parental figure end up standing before a Family Court Judge, waiting to hear the Judge’s decision.


I also came to understand that the judicial system alone cannot combat juvenile crime.  I learned that to properly deal with juveniles and their parents necessitated a deep understanding of domestic and family law.  Many times I stood before a Family Court Judge, trying a minor for some violent offense and knowing full well that violence and abuse were the norm in that juvenile offender’s home.


Since I assisted with the cases brought by D.S.S. and had also served as a volunteer Guardian Ad Litem, I viewed first hand what happened to the families, in particular the children involved in those cases.  One lesson which was driven home almost every day was that many lives and futures were hanging in the balance as the Judge came to a decision.


I have now been in private practice for over nine years, and from the day I met with my first client, I have concentrated the vast majority of my time and energy to Family Court cases.  My main goal in becoming a domestic and Family Court practitioner was to aid the adult parties in reaching an agreement which best met the needs of all the parties and which also protected the rights and lives of the children involved in such cases.  I also became a certified Family Court Mediator because too often I saw children caught in the middle of adult disputes, being used as bargaining chips.  I have stood before many Family Court Judges, and I am fully aware of the grave responsibility laid upon these individuals.  I understand the impact of their decisions, and how much the quality of life in this County and in this State are at stake every time Family Court is in session.


I feel I am fully qualified to hold the position of Family Court Judge; I think my education and employment history bear this out.  Of course, I am aware of what an honor and privilege it is to sit on the bench of any Court in this State.  At the same time, the recognition and prestige which comes with that position is not nearly as important to me as is the opportunity to best serve the citizens of South Carolina.   I believe the goal of every sitting Judge should be to carry out the intent of the law, to protect the rights and property of the citizens, and to improve the quality of life of the citizens of this State.  And if I am elected, I will carry out these duties to the very best of my ability. 
2.
Do you plan to serve your full term if elected?  Yes, I plan to serve my full term if elected.  Accepting a term of service as a Family Court Judge would be a great honor and responsibility.  I would not undertake such an important responsibility unless I intended to fulfill my duties fully to the best of my ability.

3.
Do you have any plans to return to private practice one day?  If I am elected to the bench it is my intention to serve in that capacity to the best of my ability until such time as I retire.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  The provisions governing this situation are found in the S.C. Appellate Court Rules; Code of Judicial Conduct, specifically Canon 3(B)(7), which states that "A judge shall accord to every person who has a legal interest in a proceeding, or that person's lawyer, the right to be heard according to (sic.) law.  A judge shall not initiate, permit, or consider ex parte communications, or consider other communications made to the judge outside the presence of the parties concerning a pending or impending proceeding".  Before a judge is able to reach an appropriate and just decision, all the facts must be heard.  Those facts must be obtained in an appropriate manner within the bounds of the law.



Canon 3(B)(7) does allow for some limited exceptions.  Canon 3(B)(7)(a) states that a judge may allow ex parte communications "[w]here circumstances require ex parte communications for scheduling, administrative purposes or emergencies that do not deal with substantive matters or issues on the merits...provided: (i) the judge reasonably believes that no party will gain a procedural or tactical advantage as a result of the ex parte communication, and (ii) the judge makes provision promptly to notify all other parties of the substance of the ex parte communication and allows an opportunity to respond".   While the exceptions for scheduling and administrative purposes are essentially self explanatory, the emergency situation requires further discussion.  Pursuant to Rule 65 of the S.C. Rules of Civil Procedure, a Temporary Restraining Order may be issued when there is a risk of immediate and irreparable injury and such Order should expire ten (10) days from the date it is issued.  Allowing ex parte communication for the purposes of an Emergency Order should be an exceptional remedy and should be conducted in strict observance of the applicable rules, assuring that no party will gain an advantage and with notice to all parties as soon as possible.  The Court certainly has a duty to protect citizens from injury, but this duty must be carefully carried out in a just fashion.



Lastly, Canon 3(B)(7) allows for other limited exceptions to the prohibition against ex parte communication.  A judge may seek the advice of a disinterested expert on the law as long as the judge notifies “the parties of the person consulted and the substance of the advice and affords the parties reasonable opportunity to respond”.   A judge may also consult with court personnel in the course of carrying out adjudicative responsibilities.  Further, [a] judge may with the consent of the parties confer separately with the parties and their lawyers in an effort to mediate or settle matters pending before the judge”.  Lastly, “ [a] judge may initiate or consider any ex parte communications when expressly authorized by law to do so”. These exceptions pertain to the exercise of the Judge’s duties efficiently and in the interests of justice.

6.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law partners are to appear before you?  Canon 1 states that “[a]n independent and honorable judiciary is indispensable to justice in our society”.  Canon 2 states that a Judge “shall act at all times in a manner that promotes public confidence in the integrity and impartiality of the judiciary”.  Finally Canon 3(E)(1) states: “A judge shall disqualify himself or herself in a proceeding in which the judge's impartiality might reasonably be questioned including but not limited to instances where:


(a) the judge has a personal bias or prejudice concerning a party or a party's lawyer, or personal knowledge of disputed evidentiary facts concerning the proceeding;


(b) the judge served as a lawyer in the matter in controversy, or a lawyer with whom the judge previously practiced law served during such association as a lawyer concerning the matter, or the judge has been a material witness concerning it; 


(c) the judge knows that he or she, individually or as a fiduciary, or the judge's spouse, parent or child wherever residing, or any other member of the judge's family residing in the judge's household, has an economic interest in the subject matter in controversy or in a party to the proceeding or has any other more than de minimis interest that could be substantially affected by the proceeding;


(d) the judge or the judge's spouse, or a person within the third degree of relationship to either of them, or the spouse of such a person: (i) is a party to the proceeding, or an officer, director or trustee of a party; (ii) is acting as a lawyer in the proceeding; (iii) is known by the judge to have a more than de minimis interest that could be substantially affected by the proceeding; (iv) is to the judge's knowledge likely to be a material witness in the proceeding”.


It is very clear upon reading these Canons that a judge should recuse himself or herself from cases involving former associates or law partners.  While lawyer-legislators are not specifically addressed, I would, if elected, recuse myself from any case where my impartiality could reasonably be questioned to avoid the appearance of impropriety and to maintain the participants confidence in “[a]n independent and honorable judiciary”.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would take such a motion very seriously, and as I stated, I would, if elected, recuse myself from any case where my impartiality could reasonably be questioned to avoid the appearance of impropriety and to maintain the participants confidence in “[a]n independent and honorable judiciary”.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  Canon 3(E)(1)(c) states: “A judge shall disqualify himself or herself in a proceeding in which the judge's impartiality might reasonably be questioned including but not limited to instances where:.the judge knows that he or she, individually or as a fiduciary, or the judge's spouse, parent or child wherever residing, or any other member of the judge's family residing in the judge's household, has an economic interest in the subject matter in controversy or in a party to the proceeding or has any other more than de minimis interest that could be substantially affected by the proceeding”.  As I stated, I would, if elected, recuse myself from any case where my impartiality could reasonably be questioned to avoid the appearance of impropriety.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?


Canon 4(D)(5) governs this issue stating: “[a] judge shall not accept, and shall urge members of the judge's family residing in the judge's household, not to accept, a gift, bequest, favor or loan from anyone except for:


(a) a gift incident to a public testimonial, books, tapes and other resource materials supplied by publishers on a complimentary basis for official use, or an invitation to the judge and the Judge's spouse or guest to attend a bar-related function or an activity devoted to the improvement of the law, the legal system or the administration of justice;


(b) a gift, award or benefit incident to the business, profession or other separate activity of a spouse or other family member of a judge residing in the judge's household, including gifts, awards and benefits for the use of both the spouse or other family member and the judge (as spouse or family member), provided the gift, award or benefit could not reasonably be perceived as intended to influence the judge in the performance of judicial duties;


(c) ordinary social hospitality;


(d) a gift from a relative or friend, for a special occasion, such as a wedding, anniversary or birthday, if the gift is fairly commensurate with the occasion and the relationship;


(e) a gift, bequest, favor or loan from a relative or close personal friend whose appearance or interest in a case would in any event require disqualification under Section 3E;


(f) a loan from a lending institution in its regular course of business on the same terms generally available to persons who are not judges;


(g) a scholarship or fellowship awarded on the same terms and based on the same criteria applied to other applicants;


(h) any other gift, bequest, favor or loan, only if: the donor is not a party or other person who has come or is likely to come or whose interests have come or are likely to come before the judge; and, if its value exceeds $150.00, the judge reports it in the same manner as the judge reports compensation in Section 4H; or


(i) a judicial portrait or memorial which complies with the requirements of Rule 3.5 (d) of the Rules of Professional Conduct contained in Rule 407, SCACR.”


I would strive if elected to uphold the requirements of the Canons and to make certain that my family and staff observed the same standards in order to avoid any appearance of impropriety.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Canon 3(D)(1) and (2) address this issue, setting forth the following requirements:


“(1) A judge who receives information indicating a substantial likelihood that another judge has committed a violation of this Code should take appropriate action.  A judge having knowledge that another judge has committed a violation of this Code that raises a substantial question as to the other judge's fitness for office shall inform the appropriate authority.” and further


“(2) A judge who receives information indicating a substantial likelihood that a lawyer has committed a violation of the Rules of Professional Conduct contained in Rule 407, SCACR, should take appropriate action. A judge having knowledge that a lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to the lawyer's honesty, trustworthiness or fitness as a lawyer in other respects shall inform the appropriate authority.”


If elected I would conduct myself in accordance with the Canons.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re-evaluated?  I am a member of the Republican Congressional Committee; Business Advisory Committee.  Based on my reading of Canon 5 which states: a judge or a candidate for election or appointment to judicial office shall not: (a) act as a leader or hold an office in a political organization, I will resign from this committee effective immediately.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No

13.
Since family court judges do not have law clerks, how would you handle the drafting of orders?  Generally, I would, if elected, evoke the common practice of requesting that the attorney for the prevailing party draft a proposed Order based upon my ruling and submit it after allowing apposing counsel to review same.  Pursuant to Canon 3(C)(1) and (2), I would, if elected, establish a file management system to make certain that Orders were received and/or executed in a diligent and timely manner.   If the circumstances required it, I would draft the Order myself and/or use a form Order such as in certain contempt cases or cases involving a Protective Order.

14.
If elected, what method would you use to ensure that you and your staff meet deadlines?  As stated above, I would establish a file management system which would “flag” approaching deadlines and outline specifically the steps to be taken to meet same.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  This issue is addressed in Canon 4, which states: 


“A. Extra-judicial Activities in General. A judge shall conduct all of the judge's extra-judicial activities so that they do not:


(1) cast reasonable doubt on the judge's capacity to act impartially as a judge;


(2) demean the judicial office; or


(3) interfere with the proper performance of judicial duties.


B. Avocational Activities. A judge may speak, write, lecture, teach and participate in other extra-judicial activities concerning the law, the legal system, the administration of justice and non-legal subjects, subject to the requirements of this Code.


C. Governmental, Civic or Charitable Activities.


(1) A judge shall not appear at a public hearing before, or otherwise consult with an executive or legislative body or official except on matters concerning the law, the legal system or the administration of justice or except when acting pro se in a matter involving the judge or the judge's interests.


(2) A judge shall not accept appointment to a governmental committee or commission or other governmental position that is concerned with issues of fact or policy on matters other than the improvement of the law, the legal system or the administration of justice. A judge may, however represent a country, state or locality on ceremonial occasions or in connection with historical, educational or cultural activities.


(3) A judge may serve as an officer, director, trustee or non-legal advisor of an organization or governmental agency devoted to the improvement of the law, the legal system or the administration of justice or of an educational, religious, charitable, fraternal or civic organization not conducted for profit, subject to the following limitations and the other requirements of this Code.


(a) A judge shall not serve as an officer, director, trustee or non-legal advisor, if it is likely that the organization


(i) will be engaged in proceedings that would ordinarily come before the judge, or


(ii) will be engaged frequently in adversary proceedings in the court of which the judge is a member or in any court subject to the appellate jurisdiction of the court of which the judge is a member.


(b) A judge as an officer, director, trustee or non-legal advisor, or as a member or otherwise:


(i) may assist such an organization in planning fund-raising and may participate in the management and investment of the organization's funds, but shall not personally participate in the solicitation of funds or other fund-raising activities, except that a judge may solicit funds from other judges over whom the judge does not exercise supervisory or appellate authority;


(ii) may make recommendations to public and private fund-granting organizations on projects and programs concerning the law, the legal system or the administration of justice;


(iii) shall not personally participate in membership solicitation if the solicitation might reasonably be perceived as coercive or, except as permitted in Section 4C(3) (b) (i) if the membership solicitation is essentially a fundraising mechanism;


(iv) shall not use or permit the use of the prestige of judicial office for fund-raising or membership solicitation.”


I would, if elected, do whatever I could in the execution of my duties to improve law and assist my community as long as those activities were permitted by the Canons.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I would conduct myself in accordance with the Canons, undertaking activities such as speaking at legal education seminars when requested and continuing to volunteer to serve as a Judge for the High School Mock Trial Competition.  I would strive to continue to “give back” to my community with other appropriate community and volunteer activities.

17.
Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?  No.  I do not feel that serving as a judge would place a strain on my personal relationships.  I am fortunate that my family and friends are extremely supportive of this undertaking.

18.
Would you give any special considerations to a pro se litigant in family court?  I would carefully inform the litigant of his or her right to counsel and encourage him or her to seek the advice and/or representation of counsel.  If the litigant stated that he or she wished to proceed without counsel, I would inquire as to whether he or she had the ability to understand the proceedings and the consequences thereof.  If I found that the litigant had a sufficient understanding of the proceedings, he or she would be allowed to proceed pro se.  However, once the proceedings commenced, I feel that the litigant should be treated no differently than the other parties appearing before the Court.  To do otherwise could give the impression of a bias on the part of the Court and thereby give the appearance of impropriety in violation of the Canons, specifically Canons 1 and 2.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  As previously noted, this is governed by Canon 3(E)(1)(c) which states that a Judge shall recuse himself or herself from a case if the judge's spouse, parent or child wherever residing, or any other member of the judge's family residing in the judge's household, has an economic interest in the subject matter in controversy or in a party to the proceeding or has any other more than de minimis interest that could be substantially affected by the proceeding.  Even though I would not be required to recuse myself because it is not more than a de minimis financial interest, I would still do so to avoid the appearance of impropriety and to maintain confidence in the judiciary.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you attended all mandatory continuing legal education courses?  Yes.  I have often exceeded mandatory requirements.

23.
What percentage of your legal experience (including experience as a special appointed judge or referee) concerns the following areas?  If you do not have experience in one of these areas, can you suggest how you would compensate for that particular area of practice?


a.
Divorce and equitable distribution:
20% 


b.
Child custody:

20%


c.
Adoption:

5%


d.
Abuse and neglect:
15%


e.
Juvenile cases:

20%

24.
What do you feel is the appropriate demeanor for a judge?  Canon 3(B)(4) pertains to this question requiring that “[a] judge shall be patient, dignified and courteous to litigants, jurors, witnesses, lawyers and others with whom the judge deals in an official capacity, and shall require similar conduct of lawyers, and of staff, court officials and others subject to the judge's direction and control”.   I would strive at all times to adhere to these standards.

25.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty-four hours a day?  Once again I find my answer within the Canons.  Canon 2(A) states that “[a] judge shall...act at all times (emphasis added) in a manner that promotes public confidence in the integrity...of the judiciary”.

26.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  No.  See answer to Question 24 regarding appropriate demeanor for a judge.

27.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None to date.

28.
Have you sought or received the pledge of any legislator prior to this date?  No.

29.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

30.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.
Are you familiar with the 48-hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Denise Grainger Swope

Sworn to before me this 16th day of July, 2001.

Notary Public for South Carolina
My commission expires:  6/23/09

MS. MUSSER:  Ms. Swope's personal experiences statement is in your notebooks for your perusal during this hearing.  Mr. Chairman, I would also note for the record that based on Ms. Swope's PDQ, she meets the statutory requirements for a Family Court Judgeship regarding age, residency and years of practice.

EXAMINATION BY MS. MUSSER:

Q.
Ms. Swope, please tell this Commission why you want to serve as a Family Court Judge.

A.
I think that was the hardest question in filling out the application to me in terms of making sure that I said the right thing.  So I think that's the most important question that was asked.  And to be perfectly honest with you, it's something I've felt a call to do for a long time.  And the reason for that is that Family Court has been where my practice has been centered almost exclusively.  I began my legal career as Chief Juvenile Prosecutor in Charleston County in 1991.  And at this point, the solicitor's office was also in charge of the DSS prosecutions.  Now that is a separate thing.  But at that point, the DSS prosecutor was actually my immediate supervisor.  So not only was I involved -- for the majority of my tenure, the only prosecutor doing juvenile work in Charleston County, I also filled in as needed as a DSS prosecutor.  Prior to taking -- prior to being sworn in, I was -- took the Guardian Ad Litem certification program, the volunteer program, so that I could do that work while I was looking for a job.  I have always been very interested in youth work and in the Family Court arena.  Upon leaving the solicitor's office, I've worked almost exclusively in Family Court in virtually every aspect of it; as a guardian, as a mediator, as an attorney, in DSS cases, and in private actions for adoption, divorce, equitable division, basically everything, custody.  So I really feel like I have done every single thing that a Family Court Judge would preside over, and I feel completely competent to do it.  Outside of that, I think it's very, very important that whoever assumes this position, that it be a calling, that it be important to them, because I believe that the position itself is so important.  Not only because of the absolute magnitude of the issues being determined, being people's property and whether they're married or not, and whether or not they go to the Department of Juvenile Justice for an offense, but primarily because the decisions that are being made affect our youth.  And if we do not deal with our youth in an effective fashion and guide them down the appropriate paths and provide the services that are needed, that's going to affect society for generations.  If we don't deal with our youth, it affects everyone for many, many years.  And I think that it's just so important that whoever does the Family Court work be as dedicated to those issues as I am.  I think we're very blessed in the Ninth Circuit at this time that we do have judges that have that viewpoint, and I just want to see that that continues.

Q.
You mentioned your work as an assistant solicitor, mediator, Guardian Ad Litem.  Would you like to explain any other professional experiences or other legal experiences, including your private law practice?  You have been in private practice for how long?

A.
Let me think.  Nine years, I guess, at this point.  I've also been an instructor, both for the University of South Carolina Continuing Education program, and for Charleston Southern University since 1994.  I tell everybody that's my refresher.  Because when people come to see you in private practice, because you're helping them with a problem, everyone is upset.  No one comes to see me because they're having a good day.  They've been arrested or they're getting divorced or something terrible has happened to them, generally.  I keep tissue next to the client chair.  Understandably, that's emotionally exhausting.  And my way of dealing with trying to find some positive and trying to feel like I can do something that doesn't make somebody cry is my teaching because I can hand back the knowledge that I've been given and the experience that I've been blessed to have and share it with people who are interested in having that.  Once again, without meaning to, I have led myself into dealing with you.  That appears to be every direction I turn and where I end up.  I've been on the Children's Committee of the bar.  I've been a volunteer judge for the mock trial competitions.  Pretty much, if someone asked me to do volunteer work that involves family issues, I always do that, because I feel like we really need to deal with those issues.

Q.
What do you think you would bring to the bench as a Family Court Judge?

A.
Aside from my extensive experience, and I feel like that would serve me very well in doing a good job, I think that I have a good temperament for being a Family Court Judge.  I think that the years of dealing with the clients and the tissue boxes and dealing with the cases in the solicitor's office have prepared me for the emotional exhaustion that is absolutely inherent in that job, because you hear tragedy after tragedy after tragedy all day.  And if you're not emotionally prepared to handle that, I think that that can be very tiring and very wearing on you.  The solicitor's office was an enormous education for me.  I walked into it from a very blessed perspective of coming from an upper- to middle-class background with married parents, who were supportive, who read to me every day.  I was just very blessed, and I discovered that that's the exception, unfortunately, at least for what Family Court sees.  We see so many children that don't have that kind of support.  Some of them don't even have parental support at all.  If they do, it's very limited.  I dealt with children killing children, rapes, things that had never occurred to me that kids that age could possibly be involved in.  And in that perspective, I think it's given me a real viewpoint that I didn't have before I did that, that I don't think that the average person has.  I understand now that 15 or 20 minutes from my nice house, there lives a child in a project whose concern is not whether or not they go to dance or whether or not they get the pair of shoes they want, but whether or not they eat, whether or not they get shot walking to the bus stop.  It was a real education.  I thought those things happened in Chicago and New York, and they actually happen right here in South Carolina, and I didn't know that.  Aside from that on a personal level, being a handicapped person and having to overcome those obstacles that I've had to overcome and run into the, for lack of a better word, road blocks that society and the system throws up to you, all the red tape, I understand how infuriating and frustrating that feels and how lost a person can feel in the middle of that bureaucracy.  Not because the bureaucracy doesn't care, but because it's just so enormous and there is so much involved in it, and sometimes you need help, and you have no idea who to ask.  And I think that that perspective will also help me to help people, guide them in the right direction, and get them the services that they need.  Judges can't make everybody happy.  Judges can't please everybody.  But the purpose of a judge in my opinion is that we're supposed to help the individuals in front of us and the society that we serve, and I think that my personal experiences and my professional experiences will help me do that.

MS. MUSSER:  Thank you.  Mr. Chairman, I would note for the record that no bench and bar surveys were received regarding Ms. Swope.  In addition, the Lowcountry Citizens Committee reported that Ms. Swope is highly ethical, that she has exemplary academic and professional standards, and in some that she is a qualified and respected candidate.  If there is no objection, I would ask that that report be entered into the record at this time.

CHAIRMAN:  Is there any objection?  There being none, it will so be done.

The Lowcountry Citizens Advisory Committee reported:  “The Lowcountry Citizens Committee finds Denise Grainger Swope to be a qualified and respected candidate.  The Committee recommends Denise Grainger Swope’s election to the position of Family Court Judge.”

MS. MUSSER:  I have no further questions, Mr. Chairman.

CHAIRMAN:  Do any Members of the Commission have any questions at this point?

MR. FREEMAN:  Do you have an email account?

MS. SWOPE:  Yes, sir, I do.

MR. FREEMAN:  What's the email address?

MS. SWOPE:  It is swopelaw@scbar.org.

MR. FREEMAN:  You have on the questionnaire, nightshade1066.

MS. SWOPE:  That was my home email address.  We were having internet problems at work, and I just wanted to make sure that I received that.  That is still a functional account.

MR. FREEMAN:  I'm curious.  What is nightshade?

MS. SWOPE:  It is a plant that grows well at nighttime, because I'm a person that does the majority of my work in the evenings.  I'm not a morning person.

MR. FREEMAN:  Is it not poisonous?

MS. SWOPE:  If it is, I'm not aware of that.  It was not my intention.

MR. FREEMAN:  The other thing is this:  On judicial activism, could you give me the name of some judge you consider to be an activist and explain why?

MS. SWOPE:  What do you mean by activist?

MR. FREEMAN:  It was asked in the questionnaire.  On question 15, What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?  It was in that sense that I was asking.

MS. SWOPE:  Okay.  And a judge that is an example of that, from my perspective?

MR. FREEMAN:  Right.

MS. SWOPE:  Two come immediately to mind in the Ninth Circuit.  One is Judge Andrews and one is Judge Creech.  Judge Andrews works very hard, as do all of the judges, but she does a lot of work with the youth courts and the drug courts and was instrumental in trying to bring those about and do that work.  I think the appropriate role of a judge -- Judge Creech is well -- is more than willing to speak to the bar or to groups, if asked, on how to improve the law, the things that we need to do to make the system better, and I think that that should be a judge's focus.  Not to advocate a particular position, nor party, or anything of that sort as I think that that would undermine the public's confidence and your impartiality.  A judge's focus should be to improve, to educate.  And if there are problems, I think that you should have the nerve, for lack of a better word, to stand up and say so.  That might not make you popular all the time.  But if there are things that need to be fixed, I think you need to say, we need to deal with this.  There is a problem.  We need to make the system better.

MR. FREEMAN:  Does activism in your mind have any connotations about a judge's relationship with the Legislature or with legislative enactments?

MS. SWOPE:  Only in the sense that -- if you are speaking on a particular bill or proposal, that it be from the perspective of improving the system, that it not be from the perspective of furthering a personal agenda or being associated with a particular candidate.  Because I think if you're closely tied to a particular candidate or particular party, that the people that come in front of you might erroneously believe, even if it were not true, that you had particular leanings or predispositions, and I think that that undermines public confidence.

SENATOR RITCHIE:  Mr. Chairman?

CHAIRMAN:  Senator?

SENATOR RITCHIE:  Ma'am, let me offer a hypothetical.  Let's say that there was a case before you and the law, if you were to follow the law as case law and statutory law produced, would be in conflict with what you thought would be the right answer for that family or that child, would you impose what you thought would be the right answer at the -- even though it might be in conflict with what the case law was producing at the trial court level, would you follow the law to the extent of what you thought was right for that particular child?

MS. SWOPE:  That is an extremely difficult situation I'm sure that every judge confronts.  But I think that as an officer of the court, you have an obligation to follow the law as written.  Judges don't get to make law.  We get to follow the law and operate within the bounds of the law.  So to answer your question, whether I like it or not, I think you've got to respect what the law books say.

SENATOR RITCHIE:  Thank you.

CHAIRMAN:  Any other questions?  All right.  That concludes this stage of the screening process.  Just two housekeeping matters.  One is this Commission keeps open the record in the event that it has a question, it needs additional information or whatever.  That is not to indicate that there is anything pending, but I guess it's a way of being thorough.  Secondly, I would remind you of the 48-Hour Rule.  There is an informal report issued 48 hours prior to the formal report.  You cannot solicit commitments until after you are found qualified and the 48 hours have passed.  In the event that you are found qualified to seek commitments, this staff will notify you, both as to that and as to when it is permissible to begin seeking commitments and asking legislators to vote for you.  With that, we thank you for coming.  Have a nice day.

MS. SWOPE:  Thank you.  Have a good day.

CHAIRMAN:  Now let's go off the record.

 (Off-the-record discussion.)

CHAIRMAN:  We will go back on the record at this time.  We have before us Ms. Gayla S.L. McSwain.  She's offering for Master-in-Equity for Berkeley County.  If you would be so kind as to raise your right hand.

 (GAYLA S.L. MCSWAIN WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN:  Have you had a chance to review your Personal Data Questionnaire?

MS. MCSWAIN:  Yes.

CHAIRMAN:  Are there any changes, additions or deletions that need to be made thereto?

MS. MCSWAIN:  No, sir.

CHAIRMAN:  Do you have any objection to our making that a part of your sworn testimony as if we had asked you those matters on the record and you had responded accordingly today?

MS. MCSWAIN:  No, sir.

CHAIRMAN:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat #:  Master-in-Equity for Berkeley County

NAME:

Ms. Gayla S. L. McSwain

HOME:  
105 Horncastle Place, Goose Creek, SC  29445

BUSINESS: 
c/o McNair Law Firm



140 East Bay Street, Charleston, SC  29401

TELEPHONE:
(home):  (843) 572-5803



(office):  (843) 723-7831

2.
Date and Place of Birth:  June 7, 1960, at Gastonia, North Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on September 21, 1991, to William Joseph Harvey.


Never divorced.


Children:
Storm McSwain Harvey, age 5;




Chance McSwain Harvey, age 3.

6. Have you served in the military?  Yes.  I served as a regular army officer on active duty from 1982 until 1986.  I left the active duty army to go to law school.  My discharge was under honorable conditions.  My last active duty rank was captain.  I last served on active duty as the Officer-in-Charge of a mobile PATRIOT battalion operations center in what was then the Federal Republic of Germany (west Germany).  I then served as a reserve army officer from 1991 until 1994 having last served as a staff officer in the office of the Deputy Chief of Staff for Logistics for the 120th Army Command located at Fort Jackson, SC.  At that time, I was promoted to the rank of major.  Lastly, I served in the Individual Ready Reserve (IRR) from 1994 until 1997.  I resigned my army commission in 1997 because my husband was also a reserve officer, and we were fearful that both of us might be called to active duty at the same time which would have resulted in someone else’s having to care for our child in our absence.  Also, my husband had served several more years than I; my resignation allowed him to serve enough years to retire from the army with full retirement benefits to be paid in the future.

7. List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Presbyterian College, 1978 – 1982, Bachelor of Science, magna cum laude; University of South Carolina, 1986 – 1989, Juris Doctorate. 

8. List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1989.

9. List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


College: Chair, Judicial Council (1981-82); Chair, SC Student Legislative Delegation (1981); battalion commander, ROTC (1981-1982); student volunteer services (special olympics, 1980); intramural sports (1979-1982); Law School: Skills Enhancement Program Coordinator (1986-87) (special tutor for other incoming first year students who the law school administration considered to be at high risk for failure); legislative intern, SC Commission on Women (1988-1989); team captain, Wagner Labor Law Moot Court Team (1988-89)

10.
Briefly describe your continuing legal or judicial education during the past five years.

(a) arbitration and mediation certification (40 hour course);

(b) advanced workers’ compensation;


(c)
premises liability;


(d) 
labor;


(e) 
ethics.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  No.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  “The Legal Status of Women:  An Analysis of the NOW Report and Comparison of Laws in South Carolina to Laws in Other States”; published by the South Carolina Commission on Women in January of 1990; portions were “published” by National Public Radio.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


South Carolina courts (1989); US District Court for the District of SC (1990); Fourth Circuit Court of Appeals (1991)

14
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


I have practiced with the McNair Law Firm, P.A., since being graduated from law school in 1989.  My practice has involved general litigation, and I have represented plaintiffs and defendants in a very diversified practice including lawsuits that have involved business torts, personal injury, workers’ compensation, premises liability, ERISA, construction, contracts, employment, mechanic’s liens, landlord – tenant, family law, court-appointed criminal cases, class action suit, etc.  I am also a court-certified mediator and have been mediating cases for the past one and one-half years.

My experience in the Master’s court has been limited.  I recall trying two cases before a Master back in the early 1990’s.  One case involved a contract dispute, and the other case involved a purchase of stock and fraud.  I recall several real estate matters for which I appeared before a Master back in the early 1990’s. I believe those matters involved foreclosures and sales of property.   During the last five years, I only recall having argued numerous motions before a Master who was sitting as a special circuit court judge.  The issues involved in those cases dealt with discovery. 

15.
What is your rating in Martindale-Hubbell?  BV.

16.
What was the frequency of your court appearances during the last five years?


(a)
federal: 
many appearances


(b)
state: 

many appearances

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?


(a)
civil: 

approximately 96%


(b)
criminal: 
1%(court appointed)


(c)
domestic: 
3%(court appointed)

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?


(a)
jury: 

approximately 50%


(b)
non-jury: 
approximately 50%


Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Chief counsel; however, during four out of the last five trials in which I have participated, I was overseeing, and being a mentor to, an associate who conducted the trial in front of the jury.  Regarding non-jury matters, I was most often sole counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.


(a)
Evans v. Blue Cross and Blue Shield of South Carolina, 834 F.Supp. 887 (D.S.C.1993).  I represented a third party administrator of a self-insured employer’s health care benefits plan.  An employee wanted the employer to pay for a medical procedure called radial keratomy, laser surgery to the eyes, because she did not like to wear glasses.  Despite the fact that the employee had never tried contact lenses, and despite the fact that the administrator informed her that the employer would not pay for the surgery, she underwent surgery and then sued the administrator for reimbursement claiming it had breached a fiduciary duty to her.  The case was governed by the Employment Retirement Income Security Act of 1974 (ERISA) which made it a non-jury matter.  The court found in favor of the administrator and awarded it attorney’s fees and costs.  This case was significant because it helped define the role and duty of a third party administrator of an employer-sponsored health care benefits plan.  It was significant also because it helped to clarify the standard of review that an appellate court must use in reviewing a decision made by an administrator to deny health care benefits to an employee.  Additionally, the court awarded attorney’s fees and costs to the administrator and set forth an analysis of the factors to be considered by the court to do so.  (Although I tried the case from start to finish and wrote the order, Michael Duffy sat with me at counsel’s table and kicked me under the table occasionally during the trial.)


(b)
Wade v. Thornley and Ballenger.  In the mid 1990’s, I represented a 19-year-old woman who was a passenger in a car during a wreck.  As a result of the wreck, she sustained severe head trauma.  Luckily, Ms. Wade was able to go back to a fairly routine life but suffered a substantial reduction in her ability to earn a living. I convinced her and her family to take a structured settlement that, in addition to monthly payments to her, set up college funds for the two children that she and her husband had during the course of the litigation.  Although the case has no precedential value, I believe the case was significant because the two children, despite any intervening circumstances, will have the college funds available to further their education.  


(c)
Nixon v. Benefit Trust Life Insurance Company.  In the early 1990’s, I represented a woman with breast cancer to whom reimbursement for certain health care payments had been denied by an insurance company.  The insurance company opined that a drug prescribed by Ms. Nixon’s treating physician was experimental and, therefore, denied reimbursement to Ms. Nixon for that treatment.  The case settled for a substantial amount of money.  I believe the case was significant for two reasons.  First, although conjecture on my part, I believe the insurance company did not want the case to go to trial because if we had proven the drug not to be experimental a floodgate of insurance claims would have opened.  Secondly, and again, speculation on my part, the insurance company probably began paying for the treatment because it would have been less costly than litigating future claims.  Currently, the drug is no longer considered experimental and is routinely paid for by insurance companies.


(d)
Blanchette v. Piggly Wiggly and Stay Shine.  In the late 1990’s, I represented Piggly Wiggly, a self insured entity, in a simple slip and fall premises liability case.  However, I filed a cross claim against the co-defendant for equitable indemnification and requested reimbursement of attorney’s fees and costs to my client.  As a result of the jury’s answers to special interrogatories, the judge found that my client was entitled to equitable indemnification and awarded it attorney’s fees and costs.  I believe the case was significant because I was able to present this particular order to other attorneys who had sued my client on behalf of others and to convince them to take over the defense of my client as well.  This arrangement saved my client the expense of having to pay me to try the other cases to verdicts in order to seek reimbursement of attorney’s fees and costs on behalf of my client.


(e)
Cheng v. Northlake Homes and Homebuyer’s Warranty Company.  In the early 1990’s, I represented a real estate developer who had built a subdivision of hundreds of houses in Mt. Pleasant, South Carolina.  The subdivision was built in a special flood zone.  Five homeowners discovered that their houses were built approximately one foot below the minimum flood elevation required by the building industry and insurance regulations.  This problem occurred because of an error committed by a licensed surveyor who was a sub-contractor of my client. The homeowners sued my client and the Homebuyer’s Warranty Company essentially seeking compensation to rebuild their houses plus punitive damages based upon allegations of fraud.  Although my client filed a third party action against the surveyor, he went into default.  The first case to go to trial was Mr. Cheng’s.  The judge directed a verdict against my client on Mr. Cheng’s breach of an implied warranty claim.  Luckily, the jury awarded only $1.00 in damages against my client but awarded approximately $120,000.00 in actual damages and $175,000.00 in punitive damages against the co-defendant.  I believe this case was significant because I was able to use the verdict to convince the co-defendant to settle the other four pending lawsuits with just a small contribution coming from my client.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported.  None.  One of my law partners specializes in appellate practice, and he just consults with me on the appeals of my cases.  However, I have personally handled many workers’ compensation appeals to both the full panel of the Workers’ Compensation Commission and to the Circuit Court.

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  Not Applicable.

22.
Have you ever held judicial office?  No.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Not Applicable.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Not Applicable.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?


Other than my military experience, as set forth in my answer to question number six, I held jobs during high school and college, from 1976 through 1982, as a waitress at Captain Lyle’s, games foreman at Carowinds Amusement Park, yarn winder at Smyre Mills, and a restaurant hostess and cashier at a JC Penny coffee shop and at The Hungry Fisherman.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No, to all questions. 

34.
Have you ever been sued, either personally or professionally?  Yes.  At one time, I owned a house on Hilton Head Island that I also rented to other people.  I refused to return a security deposit to one tenant because of the damage that he had caused to the house.  He then sued me to recover the deposit.  I filed a counterclaim to recover additional money from him to reimburse me for the additional expenses I had incurred to repair the damage he had caused.  He then dismissed his lawsuit, with prejudice, and I dismissed my counterclaim, with prejudice.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No, to both questions.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
South Carolina Bar Association;


(b) 
American Bar Association;


(c) 
American Trial Lawyers Association;


(d) 
South Carolina Women Lawyers Association;


(e) 
South Carolina Workers’ Compensation Educational Association;


(f) 
South Carolina Self-Insured Association;


(g) 
Charleston County Bar Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)  
South Carolina Council for Conflict Resolution;


(b) 
Trident United Way (member of the Board of Directors);


(c)  
Berkeley County Chamber of Commerce;

(c) South Carolina Lawyer, articles editor.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:

(a) Mary Thornley, c/o Trident Technical College


P.O. Box 118067, Charleston, SC 29423

(843) 574-6111

(b) Robert E. McNair, c/o McNair Law Firm, P.A.



P. O. Box 11390, Columbia, SC 29211

(803) 799-9800 

(c) Peter Smith, c/o Peace Presbyterian Church


174 Londonderry Road, Goose Creek, SC 29445
(843) 764-3256

(d) B.L. “Dutch” Meyer


c/o Piggly Wiggly Carolina Company



4401 Piggly Wiggly Drive



N. Charleston, SC 29405


(843) 554-9880

(e) Suzanne Horres, c/o Bank of America


200 Meeting Street, Suite 203



Charleston, SC 29401



(843) 723-6817

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of previous screenings; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  So I would ask you if you have any brief opening statement you wish to make at this time.  It is purely discretionary and optional.  Other than that, I will turn you over to Mr. John Hazzard, our staff counsel, who has a few questions for you.

MS. MCSWAIN:  No opening statement.

CHAIRMAN:  All right.  Mr. Hazzard?

MR. HAZZARD:  Mr. Chairman and Members of the Commission, I have a few procedural matters to take care of first.  Ms. McSwain has provided a sworn statement with detailed answers to questions regarding judicial conduct, her qualifications, office administration and temperament.  That statement was provided to all Commission Members earlier and is included in your notebooks.  I have no concerns with this statement; and with the Commission's approval, I would ask that these statements be waived in the public hearing today, and I would also ask that the statement be entered into the public record at this time.

CHAIRMAN:  Is there any objection to waiving those statements and thereby having them put into the public record?  There being no objection, it will be done.

Sworn Statement to be included in Transcript of Public Hearings

Master-in-Equity

Name:


Gayla Starlene Luease McSwain

Address:

105 Horncastle Place, Goose Creek, SC 29445

Home Telephone:
(843) 572- 5803 

Work Telephone:
(843) 723-7831

E‑Mail Address:
gmcswain@mcnair.net

1.
Do you plan to serve your full term if elected?  Yes.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being ex parte tolerated?  My philosophy is that it should be an extremely rare occasion for an ex parte communication to occur.  Other than purely, non-meritorious administrative matters, such as a scheduling matter, I can only envision an ex parte communication occurring if the circumstances present an emergency that would involve potential loss of life, limb, liberty, or some other irreparable harm that cannot be remedied by monetary compensation.

10. What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I would recuse myself from any case where the circumstances would give the appearance that my decision would be partial to one party or that party’s lawyer.

11. If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would grant the motion and recuse myself.

12. What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I would only accept gifts and social hospitalities from close friends and family and only if acceptance did not give the appearance that my judicial decisions might be improperly influenced by those gifts or hospitality.

13. How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would study Canon 3 of the Code of Judicial Conduct carefully and follow it.

14. Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

15. Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations? Yes.  I recall helping to raise funds for the Medical University of South Carolina’s Children’s Hospital while in law school.  At the request of a friend, I paid approximately $200.00 to provide coffee and doughnuts at a fund raising event for Elizabeth Dole, then a United States presidential candidate.

16. If elected, how would you handle the drafting of orders?  I would require the parties to draft proposed orders, to exchange those orders with each other, and to send them to me two days before the hearing of the pending matter.  Such a requirement, I believe, forces the parties to focus on the issues and settlement of the matter.  If the matter did not settle, I would then either adopt one of the proposed orders or edit one of them as I thought best.

17. If elected, what method would you use to ensure that you and your staff meet deadlines?  We would place the matter on a calendar and back plan from that point.  I would hold a very brief meeting with staff members at the beginning of each week to set priorities by review of the calendared matters and to follow-up on any delegated tasks to ensure their timely accomplishment.

18. What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  A judge should read, understand, interpret, and apply the law as formulated and stated by the members of the legislature.  The people of South Carolina have elected the members of the legislature to set and promote public policy.  I believe that if a judge wants to set public policy, he or she should do so by casting a vote at a ballot box.  To do otherwise would be to upset the “checks and balances” of the three branches of government. 

19. Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  Whatever activities Chief Justice Toal tells me to engage in.  Seriously, though, I have never been a judge before and do not know what opportunities are available to judges to improve the law, the legal system and the administration of justice.  I will be happy to take those opportunities as they arise. I do know that I am fairly well organized, efficient, and work very hard.

20. Do you feel that the pressure of serving as a judge will strain personal relationships (i.e. spouse, children, friends, or relatives)?  How do you plan to address this?   No.  I believe I will be treated by other people just the same as I was while in a private law practice.  And, I certainly will treat other people the same.  I also believe that those relationships will improve because I think the judiciary presents more of an intellectual challenge than does private law practice; hence, I will be more satisfied with my role as a judicial officer than as a private practitioner, and that satisfaction will carry over into my relationships with other people.

21. Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

22. Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

23. Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

24. Have you attended all mandatory continuing legal education courses? Yes.

25. What percentage of your legal experience has dealt with cases that appear before Masters‑in‑Equity?  Please describe to the Commission your experience in these areas.  I would guess that less than five percent of the cases that I have dealt with have required an appearance before a Master-in-Equity.  I recall trying two cases before a Master.  I have argued many motions before a Master who was sitting as a Special Circuit Court judge.  And, I recall being involved in a few real estate foreclosures and sales before a Master.  There might have been other matters where I appeared before a Master but I do not remember them. 

26. What do you feel is the appropriate demeanor for a judge?  I think a judge should have a presence that projects firmness, fairness, and a sense of orderliness but that is not condescending to anyone including the person who cleans the courthouse.

27. Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  These rules apply seven days a week, twenty-four hours a day.

28. Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  No, and no.

29. How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

30. Have you sought or received the pledge of any legislator prior to this date?  No.

31. Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

32. Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

33. Have you contacted any members of the Judicial Merit Selection Commission?  No.

34. Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Gayla S.L. McSwain

Sworn to before me this 17th day of July 2001.

Notary Public for S.C.


My Commission Expires:  6/16/2006

MR. HAZZARD:  Also included in your notebooks for your review is a copy of the candidate's personal experiences statement.  I would also note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Ms. McSwain meets the requirements for this position regarding age, residence and years of practice.

EXAMINATION BY MR. HAZZARD:

Q.
Ms. McSwain, can you please tell the Commission why you want to serve as a Master-in-Equity?

A.
Well, I've reached a point in my career -- I've been practicing about 12 years.  In the last couple of years, I have been a court-certified mediator.  And I have come to realize I appreciate that forum more than the adversarial forum.  I wouldn't say I have grown weary of the adversarial process.  I understand that it's necessary.  I'm just kind of ready to move on to a different area at this point in my career.

Q.
Regarding your experience as it relates to your candidacy here today, can you explain to the Commission how you feel your legal and professional experience thus far will help you be an effective Master-in-Equity?

A.
Well, I have been a litigator for 12 years, and I have gained a great deal of experience through the legal process itself, through representing clients.  I haven't got a tremendous amount of practical experience in the Master's Court, except for in motions practice.  As I'm sure you all know, the Master-in-Equity Masters are now receiving a great deal of referrals from the Circuit Court Judges.  So I've had an extensive amount of experience in that regarding -- the Master sitting as a special Circuit Court Judge in a motions practice.  But as far as the substantive matter of a Master, I don't have a great deal of practical experience in that area.  But I'm a pretty quick study.  I think I would be all right in that position.  I think I have the legal ability and the intellectual ability to handle that position.

MR. HAZZARD:  Thank you.  I would note for the record that staff received one survey regarding Ms. McSwain, and any issues that were raised in that survey of the bench and bar and during the investigation have been addressed by staff, both in the public hearing today and the discussions with Ms. McSwain.  I would also note that the Lowcountry Citizens Committee reported that Ms. McSwain was a well qualified and highly respected candidate, and that they recommend Ms. McSwain's election to the position of Master-in-Equity.  Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record at this time.

CHAIRMAN:  Is there any objection?  There being none, it will be done at this point.

The Lowcountry Citizens Advisory Committee reported:  “The Lowcountry Citizens Committee finds Gayla McSwain to be a well qualified and highly respected candidate.  The committee recommends Gayla McSwain’s election to the position of Master in Equity.”
MR. HAZZARD:  Mr. Chairman, I have no further questions of this candidate.

CHAIRMAN:  Do any members of the Commission have any questions?  Judge?

JUDGE SHAW:  Ms. McSwain, when is a Master's finding directly appealable?

MS. MCSWAIN:  When is it directly appealable?  I really don't know.  I think that was a question on the written test, and I should have gone back and looked up the answer to that.  My guess would be -- just a gut reaction would be if it's a final decision, that it would be appealed in accordance with the South Carolina Rules of Appellate Procedure, just as any final judgment would be.

CHAIRMAN:  Any other questions?  If not, that concludes this stage of the screening process.  Two things very quickly:  One is, we keep the record open until such time as we take a final vote on the question of your qualifications.  That is not to indicate there is anything pending, but we reserve the right to call you back or to ask for additional information should we feel that it's necessary.  Secondly, to remind you about the 48-Hour Rule, about asking for commitments.  In the event you are found qualified, the staff will notify you of that, and also of when the deadlines are, the issuance of the initial report followed by the formal report 48 hours later, and when you can begin asking for commitments of any legislators and talking with them directly in that regard.

So with that, I want to thank you for coming.  Have a nice day.

MS. MCSWAIN:  Thank you.

CHAIRMAN:  Now let's go off the record.

 (Off-the-record discussion.)

CHAIRMAN:  We will go back on the record at this time.  We have before us Judge Thomas P. Murphy, who is offering for the Circuit Court At-Large Seat 7.  If you would be so kind as to raise your right hand, please, sir.

 (JUDGE THOMAS P. MURPHY WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN:  Have you had a chance to review your Personal Data Questionnaire?

JUDGE MURPHY:  Yes, sir, I have.

CHAIRMAN:  Are there any changes or updates or anything that need to be made to it?

JUDGE MURPHY:  No.  No, there are not.

CHAIRMAN:  Would you have any objection to our making your Personal Data Questionnaire a part of the record of your sworn testimony as if we had asked you those questions on the record today and you had responded?

JUDGE MURPHY:  No, I do not.

CHAIRMAN:  Then we will put them into the record at this point.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat:  Circuit Court At-Large Seat 7

NAME:
Mr.Thomas P. Murphy

HOME:
2008 Wellington Road, North Augusta, SC 29841

BUSINESS:
512 Georgia Avenue, North Augusta, SC 29841

TELEPHONE:
(home):  (803) 279-5926



(office):  (803) 202-1188

2.
Date and Place of Birth:  August 2, 1944, at Augusta, GA

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 19, 1964, to Judy H. Murphy.


Never divorced.

Children:
Shannon Murphy Day, age 32;

Shelley Murphy Bazemore, age 26; Registered Nurse.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

University of South Carolina, 1962-1966, B.S. - Business Administration;

University of South Carolina School of Law, 1966-1969, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, 1969.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

College:
Delta Sigma Pi - business fraternity, 1964-1966

Chairman - Professional Speakers Committee, 1966

Law School:
Phi alpha Delta - legal fraternity

10.
Briefly describe your continuing legal or judicial education during the past five years.

(a)
Courses offered by S. C. Criminal Justice Academy - Municipal Court

(b)
S. C. Trial Lawyers Annual Convention

(c)
Tort Seminars

(d)
Probate Serminars

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.  Yes.

I taught Fundamentals of Business Law at University of South Carolina-Aiken for a summer session and fall semester.  This course involved all aspects of business law and was taught to juniors on college level.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

All courts in South Carolina - October 1969

United States Court of Appeals - 4th District - 1997

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

July 7, 1969 to November 30, 1971 - Special Agent, Federal Bureau of Investigation;

December 1, 1971 to July 1, 1973 
Coleman and Murphy, Edgefield, S.C.;

July 1, 1973 to December 31, 1974
Associate, O. Douglas Smith, North Augusta, S.C.;

January 1, 1975 to May 15, 2000 
Smith and Murphy, North Augusta, S.C.;

May 15, 2000 to present date

Thomas P. Murphy, P.C.


My law practice has been one of a general nature since its inception with strong emphasis on real estate for the first five (5) years.  The emphasis then changed to Family Law for a period of approximately ten (10) years.  The remaining years have seen more emphasis on trial litigation and probate practice.

After approximately five (5) years, I made a decision not to emphasize a criminal practice.  While learning and remaining current on matters pertaining to criminal law was interesting, the every day practice was not appealing.

It is my belief that my experience as the Municipal Judge for the City of North Augusta for the past seventeen (17) years has prepared me to preside over Court of General Sessions.  In that capacity, I have qualified jury panels, overseen the selection of a jury, handled pre-trial motions, conducted trials and handled post-trial matters.  While the normal case of the municipal level would not involve the complexities of a general session case, I have had to make decisions concerning evidentiary matters and have had to structure charges of law to a jury.

My experience in civil matters over the past five (5) years has been broad.  While handling a normal number of motor vehicle accidents, I also had the opportunity to handle an ERISA case in the United States District Court in South Carolina.  This case involved the determination of the proper beneficiary of a profit sharing plan subject to the Employee Retirement Income Security Act of 1974, 294 S.C. '1001.

 second case of interest involved the estate of a wife versus her husband’s estate.  These people died within a short period of time and their marriage was a second one for each.  The wife predeceased the husband by approximately four months.  Issues raised in this litigation were who owned certain items of property, whether the husband’s estate had converted property of the wife’s estate, what constituted gifts and whether an oral statement made by wife during marriage confirmed an agreement of the parties that wife would wear a diamond engagement ring owned by husband only during the term of their marriage or until her death. This involved both the application of the Dead Man’s Statute and the Statute of Frauds.

In my civil practice, I have represented both plaintiffs and defendants.

15.
What is your rating in Martindale-Hubbell?  BV

16.
What was the frequency of your court appearances during the last five years?

(a)
federal:
two

(b)
state:
five

17.
What percentage of your practice involved civil, criminal, and domestic matters during the last five years?

(a)
civil:
40%

(b)
criminal:

(c)
domestic:
30%

18.
What percentage of your practice in trial court during the last five years involved matters that went to a jury?

(a)
jury:
10%

(b)
non-jury:
90%

Did you most often serve as sole counsel, chief counsel, or associate counsel in these matters?  Sole Counsel.

19.
List five of the most significant litigated matters that you have personally handled in either trial or appellate court or before a state or federal agency.  Give citations if the cases were reported and describe why these matters were significant.

(a)
Donald K. Holley as Personal Representative of the Estate of Peggy H. Strickland, Plaintiff, vs. Estate of F. Bishop Strickland, et al., Defendants, (98-CP-02-410)

This case is described above and it involved numerous issues which demanded thorough investigation of factual matters and research of legal issues in preparation of trial.

(b)
Cathy E. Merchant & Henry’s Pharmacy, Inc., Profit Sharing Plan, Plaintiffs, vs. Vickie B. Corder (formerly Forrest), Defendant, (8:96-1885-20)

This case is cited above and it involved Employee Retirement Income Security Act of 1974.  A thorough analysis of existing federal case law was necessary in preparation of this trial.  I represented the defendant and we were awarded judgment at district court level.  This case was appealed and 4th Circuit affirmed trial court.

(c)
Donald Finn, Plaintiff vs. Louten Britt, Defendant, (Aiken County)

This case was handled approximately twenty (20) years ago and it involved Breach of Contract, Fraud in Inducement of contract and several other related business issues.  This case involved the clearing of several hundred acres of land in preparation to plant kiwi fruit in Aiken County.  The complexities of clearing wooded land to prepare it to plant was a learning experience and a factually demanding one.  The law issues were not that difficult after the personal investigation and discovery was completed.  It took approximately five (5) days to try.

(d)
Ellen D. Wyatt, Plaintiff vs. Donald E. Tudor, Defendant, (00-CP-02-481)

The uniqueness of this case involved a “fly-in community” in Aiken County.  The concept in this development was the development of property around an airport.  The runway and the initial lots were developed approximately twenty (20) years ago.  Each landowner who purchased a lot and used the runway agreed to pay annual maintenance fees of $300.00.  Due to financial reversals, the original developer sold the air strip to a third individual in 1987.  The wife of the original developer re-purchased a substantial portion of the undeveloped property and attempted to market these properties.  The owner of the runway now asserts that she owes maintenance fees for each lot from 1987 to 2000.

The owner of the runway did not attempt to collect the maintenance fees from the prior owner of these undeveloped lots for the thirteen (13) year period.

In my capacity as attorney for plaintiff, I have sought a declaratory judgment that all owners of property have a right to use the runway, that maintenance fees for the runway for thirteen (13) years are not owed and that the owner of the runway alternately has waived hi right to seek these fees and that the statute of limitations prevent collections for m ore that three (3) years if owed.

(e)
Cathy E. Merchant, Plaintiff vs. Bankers National Life Insurance Co., NationsBank and Vickie B. Corder, Defendants, Civil Action No. 6:98-623-24

This case involved a decision on who is the proper beneficiary of a life insurance policy owned by a profit sharing plan.  The plan was a “pension plan” within the meaning of ERISA.  Bankers National issued the policy on the decedent’s life.  NationsBank was the trustee of the plan and Mrs. Corder was the former wife of the decedent.  The plaintiff was the girlfriend of the decedent.  Ms. Merchant and Ms. Corder were the principals in case (B) cited above.

The defendants relied on the Order of the previous case and pled the doctrines of res judicata and collateral estoppel against the plaintiff.  Further they relied on ERISA which required spousal consent before a participant in a retirement plan can change a beneficiary other than his or her spouse.

The defendants prevailed in this action.

20.
List up to five civil appeals that you have personally handled.  Give the case name, the court, the date of decision, and the citation if the case was reported. 

(a)
Cathy E. Merchant and Henry’s Pharmacy Incorporated Profit Sharing Plan, Plaintiff

v. Vickie B. Corder, Defendant, United States Court of Appeals (4th Circuit)

No. 98-2128, Decided: July 12, 1999 (unpublished)

21.
If you seek election to an appellate court, list up to five criminal appeals that you have personally handled.  Not Applicable.

22.
Have you ever held judicial office?  Yes.   If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.  

1980-1983: Municipal Judge, Town of Jackson

1984-2001: Municipal Judge, City of North Augusta

Each position was appointed

The present jurisdiction of the municipal courts is limited to imposition of incarceration for a period up to thirty (30) days and/or monetary fines up to $500.00 plus court costs.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

In my capacity as municipal judge both of the Town of Jackson and the City of North Augusta, I did not issue written orders.  There were appeals taken to the Circuit Court from rulings on motions as well as evidentiary decisions from jury trials.  However, the lawyer representing the appealing party filed the appropriate Notice of Appeal and had the transcript prepared for the Circuit Court to review. 

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge other than elected judicial office.  

During the time period set forth in question 22, I maintained a private law practice in the city of North Augusta.  In addition, I taught the Fundamentals of Business Law as set forth in question 11.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?

Family Court, Second Judicial Circuit - 1983

South Carolina Senate - 1984

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  Yes.  Special Agent - Federal Bureau of Investigation - July 1969 to November 30, 1971.  Conducted criminal investigations - thefts from interstate shipments.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  None.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  Yes.  Approximately twelve (12) years ago, an unnamed individual prepared a lengthy letter charging me, Kelly F. Zier, city attorney for North Augusta, and Walter Newman, then director of Public Safety for the city of North Augusta, with violation of criminal statutes.  Upon my receipt of this letter, I mailed a copy to Court Administration in Columbia.  The then Solicitor of the Second Judicial Circuit, Robert Harte, received a copy and requested an investigation to be conducted by SLED.  The investigation proved fruitless and the solicitor’s office closed its file.  I was not suspended during this investigation.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No. 

34.
Have you ever been sued, either personally or professionally?  No.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
South Carolina Bar Association;

(b)
South Carolina Trial Lawyers Association;

(c)
American Bar Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Sertoma Club - North Augusta;

(b)
Knights of Columbus.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

48.
Personal References:

(a) Richard E. Miley


206 Jackson Avenue, North Augusta, SC 29841

(803) 279-9516

(b) Richard R. Whitlock, M.D


818 St. Sebastian Way, Augusta, GA 30904

(706) 722-2334

(c) Rev. Peter Clark


P.O. Box 6340, North Augusta, SC 29861

(803) 279-1837

(d) Dale Slack; Vice President, People’s Community Bank


518 Georgia Avenue,
North Augusta, SC 29841
(803) 819-3030

(e) Chief T. L. Wetherington


North Augusta Department of Public Safety



P.O. Box 6400; North Augusta, SC 29861

(803) 279-2121

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of previous screenings; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  So I would ask you if you have any brief opening statement you wish to make to the Commission prior to my turning you over to Mr. Kenny Davis, who is our staff counsel, who will be asking you some questions on behalf of the Commission.

JUDGE MURPHY:  Thank you, Senator McConnell.  Coming here today, I supposed I was going to be asked why do I want to become a Circuit Court Judge.  So that will be my opening statement.  It's my belief that I have the requisite education, the necessary legal experience, both as a trial lawyer and as Municipal Judge, City of North Augusta.  And further, I believe that I have hopefully the ideal temperament to ensure that in running a court and handling trials by jury or non-jury matters, that persons who appear in my court, even if I rule against them or if they are not the victorious side, that they can leave the court with the idea that they both had their day in court and an objective third person has heard their case.  To add to that, quite frankly, I think there has to be the administrative ability to handle the duties of a Circuit Court Judge when you -- if you were appointed Administrative Judge for a certain circuit.  Thank you.

CHAIRMAN:  Thank you, sir.  Mr. Davis?

MR. DAVIS:  Mr. Chairman, Members of the Commission, I would first like to address a few procedural matters.  Judge Murphy, like the other candidates, has provided a sworn statement with detailed answers to more than 30 questions regarding judicial conduct, constitutional and statutory qualifications, office administration and temperament.  That statement is provided in your notebooks.  I have no concerns with this statement; and with the Commission's approval, I would ask that those questions be waived in the public hearing today, and that the statement be entered into the public record at this time.

CHAIRMAN:  Any objection to the questions being made and the statement with the responses being put into the public record?  There being none, it will so be done at this point.  Please proceed.

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge

Name:
Thomas P. Murphy

Address:
512 Georgia Avenue

North Augusta, SC 29841

Home Telephone:
(803) 279-5926

Work Telephone:
(803) 202-1188

E‑Mail Address:
TPMPCLAW@yahoo.com

1.
Why do you want to serve as a Circuit Court Judge?  It is my belief that I have the requisite experience, knowledge of the law and the temperament to serve as a Circuit Court Judge.  I personally want to complement my legal career with the judiciary.

2.
Do you plan to serve your full term if elected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  In my practice of law, I have never participated in an ex parte communication with a trial judge.  The rule prohibiting a communication of this nature is or should be known by each member of the bar.  I cannot envision a set of circumstances under which it would be tolerated.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  Recusal would be necessary.  Public perception is important and a judge should not say or do anything which would create the impression of bias.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  The court should grant great deference to the party seeking the recusal and carefully review that party’s reasoning.  It is my belief that the judge should err on the side of recusal inasmuch as it is important that the party respect the judicial system and believe in its impartiality.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  It is my belief that the judge should recuse himself since there is no way one can remove himself from a financial matter involving his spouse.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?

Gifts should always be declined and social hospitality should be declined if it is from one person or law firm versus a function organized by a local bar association.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would report it to the appropriate agency.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if elected to the bench?  No.

13.
If elected, how would you handle the drafting of orders?

I would advise both counsel of my ruling, the salient, factual findings I made and the particular statutory or case law I relied on.  Thereafter, my office would handle the preparation of the order.

14.
If elected, what methods would you use to ensure that you and your staff meet deadlines?

A dual system wherein the judge maintains a calendar and his staff maintains a second calendar.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  A judge should not be judicially active.  A judge however should be aware of current public matters which affect the judiciary and promote participation and support of groups who have as their primary aim the reduction or elimination of particular crimes.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  If elected, what activities do you plan to undertake to further this improvement of the legal system?  As a sitting judge, I would join appropriate sections of bar associations to encourage that section to publish updates of case law development.  Further, I would assure that statutory developments affecting that section were distributed to its members. In short, the continuing education of the bar is a desirable goal.

In the public realm, I would like to participate in groups or associations, if permitted, which have as their goal the reduction or elimination of certain crimes such as domestic violence or driving under the influence.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How would you address this?  Yes.  I would recuse myself from hearing a case which involved family or friends.  Also, it is necessary that your spouse understand the restrictions placed on you and that you have the support of your spouse in seeking this position.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:

Depending on one’s definition of a “Repeat Offender,” I would certainly cast a harsh view toward a person who is before the Court for a third or subsequent offense versus the person who has committed a second offense.  Depending on the crime, it is mystifying why a person who has spent a nominal time in jail would commit the crime a second time.

b.
Juveniles (that have been waived to the circuit court):

Depending on the crime, this group should be treated wherein probation is usually granted.  The mentality of juveniles does not lend itself to learned thinkers.  They usually take a course of action and worry about consequences thereafter.

c.
White collar criminals:

Even though there is usually no physical assault of a victim, the victims in these cases lose money and/or financial assets which are devastating.  This group of criminals should be sternly dealt with.

d.
Defendants with a socially and/or economically disadvantaged background:

Depending on the crime committed, the Court should consider a person’s background and their educational level in producing a sentence which is commensurate to the violation.

e.
Elderly defendants or those with some infirmity:

The age, physical and mental status of a person as well as their prior record should be extensively reviewed prior to a sentencing.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you attended all mandatory continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  A judge should be stern so that everyone knows he is impartial and that the matter before him is important to everyone.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  These rules apply in my personal life at all times.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  No.  Anger is never appropriate in dealing with an attorney because the attorney is advocating for his client.  It is important that the client believe that his position is being adequately advocated and that he is having his day in court.  However, I believe a judge should be stern in dealing with a criminal defendant and/or his attorney so everyone knows the judge’s position concerning the commission of that crime.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/THOMAS P. MURPHY

Sworn to before me this 16th day of July, 2001.

Notary Public for S.C.




My Commission Expires:  3/25/02

MR. DAVIS:  Also included in the notebooks for your review is a copy of the candidate's personal experiences statement.  And also, I'd note for the record that based on the testimony contained in the candidate's PDQ, which was introduced earlier into the record, Judge Murphy meets the constitutional and statutory requirements for his position regarding age, residence and years of practice.

EXAMINATION BY MR. DAVIS:

Q.
Judge Murphy, you earlier addressed why you want to become a Circuit Judge, and you noted that you have been a Municipal Court Judge.  What about that experience as a Municipal Court Judge has specifically prepared you to become a Circuit Court Judge?

A.
In this capacity, I hold jury terms six times a year in the City of North Augusta, and that's every second month.  Therefore, I've had the experience in qualifying juries initially, and then in that process of selecting individual juries for specific cases.  And we have oftentimes, not very many times, though, had lawyers take six strikes and then want to challenge for cause.  So I have been into that area.  In individual jury trials, certainly, I tell folks who are there -- and oftentimes they're not happy to be there serving on a jury panel -- that it's certainly their civic duty, one.  And then I try to emphasize they have an opportunity to make five new friends, certainly since we have six-member panels, and hopefully that they can walk away and believe that it's been a positive experience to serve as a juror.  Then I have the responsibility of handling opening statements as to their -- what I perceive are their responsibilities, and then the procedure which we will follow in the trial and certainly during the trial.  I've had to rule on evidentiary matters and so forth.  I finally have to prepare charges for each applicable case.  And oftentimes, certainly we have to sentence people.  I have been doing it now for approximately 18 years.  So I'm not trying to equate Municipal Court with Circuit Court, because I know the cases are more complex, but, again, I have had this experience.

Q.
And you note that you have de-emphasized your criminal practice more than five years ago.  Did this Municipal Court experience put you in a position to where you have understanding of the criminal rules and criminal laws applicable to do things?

A.
I think so.  Certainly every good lawyer, even in the Municipal Court, files Rule Five motions, Brady Motions.  I do read advance sheets.  I try to stay up on it as much as possible.  And again, I'm not going to stand here today and unequivocally state that trials at that level are equated to trials at the General Sessions level, because, again, I understand they're quite more complex.

Q.
With regards to the civil side, being a Circuit Court judge, what aspects of your legal and professional experience will help you become an effective Circuit Court Judge dealing with the civil issues?

A.
Civil issues?  Certainly my experience in handling matters as a trial attorney.  I have set forth four or five cases in my resume or application.  Again, I think that I know how to conduct myself as a trial lawyer, and that that would carry over into as a judge for a civil case.

Q.
And finally, reflecting back to our personal interview that we had a while back.

A.
Sure.

Q.
Is there any part of the screening process you find unnecessary or confusing?

A.
Well, I ran for a Family Court position perhaps in the early eighties, and it was not as detailed as this.  So I did not know what to expect, and I perhaps should have researched more.  But no, I don't have any problems with my individual qualifications or a lack thereof or my track record, so to speak.  Again, I don't have any problems with what we have in place today.  I have had the opportunity to appear before many Circuit Court Judges in this state, mainly in Aiken and Edgefield Counties.  And again, they have come through this process, so I'm -- I don't have any problems with the process.

MR. DAVIS:  Thank you, Judge Murphy.  I would just note for the record that no bench and bar surveys were received regarding Judge Murphy.  I would also note that the Midlands Citizens Committee reported that Judge Murphy was a qualified and highly regarded candidate.

Mr. Chairman, without objection, I would ask that the Citizens Committee Report be entered into the record.

CHAIRMAN:  Is there any objection?  There being none, it will so be done.

The Midlands Citizens Advisory Committee reported:  “The Midlands Advisory Committee finds Judge Thomas Murphy to be a qualified and highly regarded candidate.  The committee positively approves of his candidacy for the circuit court bench.”

MR. DAVIS:  I have no further questions.

CHAIRMAN:  Thank you, sir.  Do any Members of the Commission have any questions at this point?  All right.  There being none, just a couple of housekeeping matters.  This concludes this stage of the screening process.  This Commission reserves the right to reopen the file or to ask for any additional information should it feel it needs to.  That is not to indicate that there is any outstanding matter.  The second thing is to remind you of the 48-Hour Rule.  In order to seek commitments for the position, the Commission must find you qualified.  At the time that that announcement is made to you, you would also be notified as to when the 48 hours expires and the point at which one can seek commitments.  As you know, it's 48 hours after the informal report is issued.  Those dates and times would be communicated to you in the event that you're found qualified.  We want to thank you for coming.

JUDGE MURPHY:  Thank you.

CHAIRMAN:  Have a nice day.  All right.  We will go off the record at this point.

 (Off-the-record discussion.)

CHAIRMAN:  We will go on the record at this time.

CHAIRMAN:  We have before us Judge Haskell T. Abbott, III, who is offering for reelection to Family Court for the 15th Judicial Circuit, Seat Number 3.  If you would be so kind as to raise your right-hand, please, sir.

(JUDGE HASKELL T. ABBOTT, III, WAS SWORN BY THE CHAIRMAN.)

CHAIRMAN:  Have you had a chance to review the Personal Data Questionnaire?

JUDGE ABBOTT:  Yes, I have.

CHAIRMAN:  Are there any changes, additions or deletions that need to be made?

JUDGE ABBOTT:  Not that I know of, no, sir.

CHAIRMAN:  Do you have any objection to our making the Personal Data Questionnaire a part of the record of your sworn testimony as if you had fully stated all of those matters on the record here today?

JUDGE ABBOTT:  Not at all, no, sir.

CHAIRMAN:  It will be done so at this point in the transcript.

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat:  Family Court; Fifteenth Judicial Circuit; Seat 3

NAME:

Mr. HASKELL THOMAS ABBOTT, III

HOME: 

907 Applewhite Lane




Conway, South Carolina 29526

BUSINESS:

C/O Horry County Courthouse




1201 Third Avenue




Conway, South Carolina 29526

TELEPHONE:

(home):  (843) 488-4697




(office):  (843) 248-1882

2.
Date and Place of Birth:  01-01-1943


3.
Are you a citizen of South Carolina?  Yes


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  married on June 4, 1966, to Jean Cox Abbott.


Never divorced.

Children:



Hyde Taylor Abbott; age 32, Pharmaceutical Representative;


Anne Victoria Abbott Golson; age 28, Hearing Impaired Coordinator, Richland County School District One.

6.
Have y
ou served in the military?


9/66 to 9/72; South Carolina National Guard; E-5; inactive reserve; Honorable Discharge

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Wofford College; 1961-1965; Bachelor of Arts (History);


University of South Carolina; Summer of 1966; Additional Course Work;


University of South Carolina School of Law; 1969-1972; Juris Doctor.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina; 1972

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.  During the Summer of 1970, I worked with the South Carolina Secretary of State’s Office in the Voter Registration Division.  In the Summer of 1971, I clerked for my father in his law office.  During the school year of 1971-1972, I taught Biology and Physical Education at Heathwood Hall in Columbia, South Carolina.

10.
Briefly describe your continuing legal or judicial education during the past five years.


(a)
6/17/96
Orientation School for New Family Court Judges;


(b)
6/26/96
Family Court Judges Conference;


(c)
8/22/96
Judicial Conference;


(d)
5/9/97
Family Court Judges Assoc. CLE;


(e)
8/21/97
SCCA Judicial Conference;


(f)
10/21/97HCBA Family Court Procedure & Substantive Law;


(g)
5/21/98
Family Court Judges Conference;


(h)
8/13/98
SCTLA 1998 Annual Convention;


(i)
8/20/98
SCCA Judicial Conference;


(j)
11/6/98
SCCA Bench/Bar Seminar;


(k)
1/22/99
SC Bar Mid-Year Meeting Family Law Section;


(l)
3/5/99
HCBA Family Court Seminar;


(m)
5/19/99
Family Court Judges Conference;


(n)
8/19/99
SCCA Judicial Conference;


(o)
3/3/00
HCBA Family Court Procedure;


(p)
5/3/00
Family Court Judges Conference;


(q)
8/3/00
SCTLA 2000 Annual Convention;


(r)
8/16/00
SCCA Judicial Conference;


(s)
10/5/00
HCBA Family Court Procedure;


(t)
1/26/01
SC Bar Family Law Section;


(u)
5/2/01
Family Court Judges Conference.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  No.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


State Courts of South Carolina, 1972;


United States District Court of South Carolina, 1974;


United States Court of Appeals, 4th Circuit, 1974.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

1972-1975
Associated with my father, H.T. Abbott; shared an office with father until 1982;

1982-1996

Sole practitioner;

1996 – present

Family Court Judge for Fifteenth Judicial Circuit 1996 to present.

As an attorney, I had a general practice with a emphasis in the Domestic Relations area.

15.
What is your rating in Martindale-Hubbell?  BV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If the candidate is seeking a different type of judgeship, please answer questions based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes.  I held the position of Municipal Judge for the City of Conway, South Carolina from 1977-1984.  It is an appointed position by the City Council.  The court’s jurisdiction is limited to criminal offenses in which the maximum penalty of 30 day imprisonment or a fine of $200.


From 1996 to the present, I have been a Family Court Judge.  It is an elected position by the S.C. General Assembly.  The Family Court is of limited jurisdiction as set by statute. 

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
O’neal B. Bourne v. Leo Fancis Bourne, Jr., 521 S.E.2d 519, 336 S.C. 642;


(b)
Tammy Strichek v. Gregory Strichek, Unpublished Opinion No. 99-UP-641;


(c)
Anand B. Patel v. Nalina Raja Patel, Unpublished Opinion No. 2000-UP-653;


(d)
Donald Olsommer v. Jana Olsommer, et al., 97-DR-26-2616;


(e)
South Carolina Department of Social Services v. Larry B. Basnight, 2001 WL 21309.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

Yes.  I served on the Planning and Zoning Board for the City of Conway from 1984 to 1986.  This is an appointed position by the City Council.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  As set forth in #22, I was the Municipal Judge for the City of Conway, South Carolina for seven years.  Additionally, at various times, I have acted as a Special Referee for the Fifteenth Judicial Circuit.  The references are contractual in nature, but authorized by an Order of Reference by the Presiding Circuit Court Judge.  The cases occurred over a two-year period on an infrequent basis.  It was my responsibility to conduct the non-jury hearing, make evidentiary rulings and decide questions of law and fact as well as issue a final decision. All cases were referred by and were under the administrative supervision of the Administrative Judge for the Fifteenth Judicial Circuit.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  If so, give details, including dates.

Yes; I was a candidate for Family Court Seat #2 of the Fifteenth Judicial Circuit; This occurred during the 1995 Legislative Session; I withdrew prior to the election on May 25, 1995.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
Financial documents provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


While in private practice, I served as Board Attorney for Horry Electric Cooperative, Inc.  In this capacity, I developed a close working relationship with several of the employees as well as the Board of Directors.  In the event of any employee of Horry Electric Cooperative, Inc., board member or member of immediate family of either appearing before me, I would think it necessary to inform the parties to avoid any potential conflict of interest or the appearance of a conflict.


I also own a small number of shares of stock in the Conway National Bank.  I believe it would be best to recuse myself from any action involving an officer of the bank, member of the Board of Directors or stockholder as well as a member of their immediate families.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.



In July of 1991, I received a citation for failure to have a life jacket in my fishing boat.  A fine of $45 was paid in Magistrate’s Court.


In the past, I have been cited for hunting over bait.  The incidents occurred on invited hunts on non-owned property.  The offense requires no specific intent or knowledge, only to be present.  A citation is issued when, in the opinion of the officer, the area is baited, or has been baited, within the last ten days.  A fine was paid.  I no longer dove hunt and duck hunt only on public property.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  If so, give details.


Federal Tax Lien filed in 1994, paid in November 1994.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

Yes.  I was named as a party defendant to a foreclosure action due to a recorded judgment.  I was also named as a defendant in a suit by a Family Court litigant in a quasi-militia court; turned over to South Carolina Court Administration; results unknown.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code ( 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code ( 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ( 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code ( 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code ( 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
Horry County Bar Association  (Honorary)

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Riverside Club;


(b)
Ducks Unlimited;


(c)
South Carolina Waterfowl Association;

(d) Old Gunn Hunting Club;

(e) Kingston Presbyterian Church.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

48.
Personal References:

(a)
M. Terry Hyman



2208 Buttercup Lane, Conway, SC 25926
(843) 488-9251 (H) (843) 248-5721 (O)


(b)
Wayne Staton



702 Lakeside Drive, Conway, SC 29526

(843) 248-7554


(c)
Rupert M. Stalvey



1209 Pinewood Circle, Conway, SC 29526 
(843) 248-2570


(d)
Hal B. Holmes



600 Lakeside Drive, Conway, SC 29526

(843) 248-5890


(e)
Ann C. Long



2829 Long Avenue, Conway, SC 29526

(843) 365-3410

The Judicial Merit Selection Commission has thoroughly investigated your qualifications for the bench.  Our inquiry has focused on our nine evaluative criteria.  It has included a survey of the bench and the bar; a SLED and a FBI check; a credit check; a grievance and reprimand check; a thorough study of your application materials; verification of your compliance with state ethics laws; a search of newspaper articles in which your name appears; a study of previous screenings; and a check for economic conflicts of interest.  We have received no affidavits filed in opposition to your election.  No witnesses are present to testify.  So I would ask you if you have any brief opening statement you wish to give prior to my turning you over to counsel for a few questions on behalf of the Commission.

JUDGE ABBOTT:  I don't believe so.  No, thank you.

MR. COUICK:  Mr. Chairman, I'm going to start the questioning.  Then Mr. Davis is going to finish it.  Judge, you were briefed by Mr. Davis prior to your appearance today that the Commission wanted to ask you some questions about a case, the Patel versus Patel case; is that correct?

JUDGE ABBOTT:  That's correct.

MR. COUICK:  And you're familiar with that case?

JUDGE ABBOTT:  I am.

MR. COUICK:  The recent decision by the Supreme Court?

JUDGE ABBOTT:  And I have a copy with me.

MR. COUICK:  Within the order there, it's remanded for further determination as it relates to alimony; is that correct?

JUDGE ABBOTT:  Yes, sir, and as well as the custody issue.

MR. COUICK:  If it would benefit this Commission, would you be willing to recuse yourself from further consideration of that case so they might ask you full inquiry about the case?

JUDGE ABBOTT:  I have no objection to that, Mr. Couick.  However, I don't believe, under the Judicial Canons, I can make any comments on the case.

MR. COUICK:  If you recuse yourself from further consideration, can you comment about the fact underlying cases that was decided by the Supreme Court?

JUDGE ABBOTT:  Once again, I think under Canon 3, Subsection 9, I'm prohibited from doing that.

MR. COUICK:  Under what particular provisions of that Canon?

JUDGE ABBOTT:  That is the Canon, as I said, Subsection 9, Judge shall not, while the proceeding is pending or impending in any court, make any public comment that may reasonably be expected to affect the outcome or inference of fairness or make a non-public comment that may substantially interfere.  I just -- since it's under a remand at the present time, and it has not been remanded to anyone, I just don't believe that I can.

  MR. COUICK:  So in your mind, it would not affect it as to whether you chose to recuse yourself or not?

JUDGE ABBOTT:  No, sir, I do not.

MR. COUICK:  What type of scope of inquiry would be appropriate in your mind as it relates to the case if we want to talk about your practice and procedures relating to Guardians Ad Litem and that sort of thing?

JUDGE ABBOTT:  I have no difficulty in making some general statements as to my position as to Guardians Ad Litem and that sort of thing, but I don't believe that I can make any specific comments as to the factual background to this particular case.

MR. COUICK:  Did you advise Mr. Davis of that prior to appearing today?

JUDGE ABBOTT:  I don't believe so, no, sir.  He advised me or indicated, I believe, in a telephone conversation I had with him, that this would be the scope of the inquiry.  It was only after that that I thought about it, looked up the Judicial Canons, and that's my interpretation on it.

MR. COUICK:  Have you received any advice from Court Administration or Supreme Court as to that interpretation?

JUDGE ABBOTT:  No, I have not sought that.

MR. COUICK:  So this is your interpretation rather than the interpretation of the court order?

JUDGE ABBOTT:  Yes.

MR. COUICK:  Would you have any problem answering specific questions about facts that were presented to you in the court that day or the court hearings on this case?

JUDGE ABBOTT:  Mr. Couick, I'm not trying to be difficult, sir.  But once again, I don't believe that I can.  I don't believe that any judge who may hear the case can make any comment on it.

MR. COUICK:  How about if you exclude yourself from being able to hear it in the future?

JUDGE ABBOTT:  I don't believe that it gets me from under the mandates of the Judicial Canons.

MR. FREEMAN:  I would like to see the Canon, because there is --

REPRESENTATIVE SMITH:  Mr. Chairman, may I ask a question?

CHAIRMAN:  Yes, sir.

REPRESENTATIVE SMITH:  So that would mean that if a sitting person going up to the United States Supreme Court, and the United States Senate wanted to ask them questions about cases that the United States Senate couldn't even get it under advice and consent -- it doesn't seem -- can we supersede --

CHAIRMAN:  I don't think we have to weigh in on what supersedes what.  At this particular time, as I understand it, the candidate is taking the position that under the Canons he's not --

REPRESENTATIVE SMITH:  I understand.

CHAIRMAN:  -- to which he is bound.

REPRESENTATIVE SMITH:  I understand.

CHAIRMAN:  It presents an interesting question, which your thought indicates.  You're right.  I'm sure it's something we may have to discuss.

MR. COUICK:  Mr. Chairman, can we take a five-minute recess?

JUDGE ABBOTT:  Thank you.

CHAIRMAN:  Let's go off the record for a five-minute recess.

(A recess was taken.)

CHAIRMAN:  All right.  We will reconvene the hearing, go back on the record.  Mr. Couick?

JUDGE ABBOTT:  There's one matter I do want to correct in the inquiry to the Chairman's question about whether I had contacted anyone.  I did call the Office of Disciplinary Counsel, but was told by them that they could not give me an advisory opinion.  So I got no opinion from anyone prior to this time.

MR. COUICK:  Thank you very much.  Judge, I believe I supplied you with an order the Chief Justice has issued.

JUDGE ABBOTT:  That's correct.

MR. COUICK:  If I could read that.  The order issued today's date, December 5th, 2001, by opinion dated October 31st, 2001, the case of Patel versus Patel, giving the case citation there was remanded to the Family Court, it is ordered that the case shall be assigned to a judge other than the Honorable H.T. Abbott, III.  Further, Judge Abbott shall not hear any motions or other matters regarding the case.  Signed by the Chief Justice.  Judge Abbott, you and I had an opportunity to discuss the matter.  Are you in a position now to reevaluate what types of questions you may be able to answer under the Canons based upon this order?

JUDGE ABBOTT:  Yes, sir.  I will be able to answer questions concerning what evidence was taken before or presented to me, but I do not believe that I can go into any decision-making or reasons behind any decisions.

MR. COUICK:  You would feel comfortable as questions were asked that maybe -- if you had an objection, you would express that objection at that time?

JUDGE ABBOTT:  Yes, sir.

MR. COUICK:  Mr. Chairman, I have no further questions.

CHAIRMAN:  All right.  Mr. Davis?

EXAMINATION  BY MR. DAVIS:

Q.
Judge Abbott, how often do you appoint guardians in contested custody cases?

A.
The answer -- my answer would have to be limited to my home circuit, where 90 percent of the time I am.  We always appoint guardians in contested custody or contested visitation cases.

Q.
What do you believe the role of the guardian is in those cases?

A.
The role of the guardian is to protect the best interest of the child.

Q.
That's sort of a broad statement.

A.
What I'd expect the guardian to do is to make an independent investigation of the witnesses, participate in the trial, maintain records, present any evidence that they have at the time of the trial, subject to the Rules of Evidence and any objection to the opposing parties.  They make a recommendation to me as to the issue of custody and or visitation.  But once again, that is treated as any other witness' testimony is.

Q.
And how do you normally ensure that the guardian's report is thorough, balanced and independent?

A.
I review the written report myself.  The guardian is also subject to cross-examination by both attorneys or both parties.

Q.
How did you apply these standards in the matter of Patel versus Patel?

A.
The matter of Patel versus Patel, I had the guardian testify.  And as to any appointment of the guardian, that is not my home circuit.  I came in and tried the case.  But any preliminary matters I had no involvement with.

Q.
And at the time of the trial, did you have any indication that the guardian did not talk to both parties equally?

A.
That only came out during the trial.  The guardian -- once again, Mr. Davis, this was four and a half years ago.  The guardian testified, I believe.  The guardian was represented by an attorney in the proceeding and was examined by both attorneys.  The trial itself was a five-day trial.

Q.
During the course of the trial, you became aware that the guardian had only talked to the husband and not the wife, or had talked to the husband maybe 17 times, and maybe attempted to reach the wife once?  Is that what you recall from the --

A.
I had the guardian testify, and I'm sure that was brought out on cross-examination by one of the attorneys.

Q.
Is it possible for a guardian's report to be thorough, balanced and independent if the guardian has talked to one party an inordinate amount of time and not talked to the other side at all?

A.
I don't believe that I can answer that, sir.

Q.
What is the role of the judge in determining the thoroughness and independence of a guardian's report if the guardian has clearly talked to one side this amount of time and talked to the other side this amount of time?  What is the role of the judge in giving weight to the guardian's report?

A.
The guardian's recommendation is treated as any other witness.  It is not binding on me.  It has no additional weight, no more weight than any other witness' opinion as to any of the issues.  Mr. Davis, I wish that I could go into the reasons for the determination for the decision, but I do not believe that I can do that, sir.

Q.
In the proceeding, did you express on the record any concern regarding the guardian's performance during the trial?  Did you ask the guardian whether they had attempted to contact the wife and could not for whatever reason, or did you express any concern to the guardian that the report was not thorough, balanced or independent?

A.
I do not believe that I did it in the proceeding itself, but an opinion was expressed in the letter of instruction that was sent to the attorneys.

Q.
And what was that opinion?

A.
That is not a part of the public record, sir.  I think it is mentioned in one of the appellate decisions that there was an unbalanced amount of time spent with one party versus the amount of time that was with the other party.

Q.
And if the judge is going to rely upon the recommendation of that guardian in making his final ruling, how does he not see that type of imbalance?

A.
Mr. Davis, once again, I believe that is beyond the parameters that I can answer any questions.  Now, at the trial itself, I had the guardian's recommendation.  There were two other expert witnesses, one of who was a clinical psychologist that made a recommendation, as well.  There was a third witness who was a counselor who had only spoken to the wife, had never spoken to the husband.  There were various witnesses, lay witnesses, that were presented by both parties as to the parenting abilities of the parties.

Q.
Okay.  The Supreme Court indicated that the reliance on the guardian and the performance of the guardians in this particular circumstance amounted to a violation of due process.

A.
I've had no information as to what part of the record was up before the Supreme Court.

MR. DAVIS:  Mr. Chairman, I have no further questions.

CHAIRMAN:  Does any Member of the Commission have some questions?

MR. FREEMAN:  I do.

CHAIRMAN:  Professor?

MR. FREEMAN:  Judge, you referred to letter of instruction.  Was that a letter of instruction concerning drafting an order or --

JUDGE ABBOTT:  Yes, sir.  That was – after I've made a determination of the issues, I then, as is customary, send a letter to all of the parties, directing one of the attorneys to prepare an order and set forth what I wanted included in the order.

MR. FREEMAN:  Did Mr. Golden's side prepare the order?

JUDGE ABBOTT:  Mr. Golden was not representing or was not the attorney of record at the trial level.

MR. FREEMAN:  Who wrote the order?

JUDGE ABBOTT:  John McDougall was the one that prepared the order.  Ms. Patel was represented by Allen Patel at the trial level.

MR. FREEMAN:  The Supreme Court's opinion refers to your -- the order that was signed, stating explicitly that you placed, quote, a great deal of reliance on the guardian's report.  That's what the Supreme Court says is in your order.

JUDGE ABBOTT:  Yes.

MR. FREEMAN:  We don't have your order.  Was that something you put in the order or something that counsel put in the order that you signed?

JUDGE ABBOTT:  I believe the letter of instruction indicated -- as I said earlier, there was not only the Guardian Ad Litem's recommendation, but there were at least two other witnesses, one of whom was a clinical psychologist who made a recommendation that I placed some weight on his.

MR. FREEMAN:  Did you order -- of course, we don't have it -- place a great deal of reliance on the guardian's report?

JUDGE ABBOTT:  Mr. Freeman, I don't believe I can answer that for two reasons:  One of which is I don't believe under the Canons that I can make a comment.  And the second one, as I said, it's been four and a half years since that case was before me.  I have reviewed the appellate opinions, but I did not go back and review my notes, nor my letters or any other material in this particular case.  I cannot answer that.

MR. FREEMAN:  Do you remember if publicly in your order or in your letter of instruction or in the course of the proceeding you expressed personal misgivings about the balance of the Guardian Ad Litem's findings?

JUDGE ABBOTT:  In my letter of instruction, yes, I expressed some reservations.  And I believe it was included in the order itself, but I have not reviewed it.

MR. FREEMAN:  Thank you.

CHAIRMAN:  Any other questions?

SENATOR RITCHIE:  Mr. Chairman?

CHAIRMAN:  Senator from Spartanburg?

SENATOR RITCHIE:  Judge Abbott, I need to ask you a handful of questions from the opinion, as well.  I noted in your opinion, at the trial court level you awarded roughly $42,000 in fees for the wife to pay the husband's counsel.  What percentage of the total fees was that?

JUDGE ABBOTT:  Senator, I do not recall.  I don't recall, sir.

SENATOR RITCHIE:  Do you have a sense of whether it was more than half?

JUDGE ABBOTT:  It was not the full amount that was requested; that's all that I remember.  And I don't recall what percentage that represents.

SENATOR RITCHIE:  The amount requested, would that be in the transcript?

JUDGE ABBOTT:  It would have been -- it should have been in the transcript if the attorney's fee affidavit was included in the record that went up on appeal.

SENATOR RITCHIE:  Okay.  At the time of the trial -- you testified earlier that it is your practice that the guardians in your court produce written reports for your consideration.

JUDGE ABBOTT:  Yes, sir.

SENATOR RITCHIE:  In this case, the guardian did not have a written report?

JUDGE ABBOTT:  No, sir.

SENATOR RITCHIE:  Did you ever ask the guardian to prepare a written report?

JUDGE ABBOTT:  No, sir, I did not.

SENATOR RITCHIE:  Were you aware at the time of trial that she did not keep notes of her observations during her investigation?

JUDGE ABBOTT:  I became aware of that during the trial itself, not at the commencement of the trial.  The guardian testifies at the end of the trial.

SENATOR RITCHIE:  At the time of her testimony, you're aware that she didn't have --

JUDGE ABBOTT:  That was brought out in her testimony, yes.

SENATOR RITCHIE:  Did that give you any concern?

JUDGE ABBOTT:  I think that was expressed in both the order, as well as my letter of instruction.

SENATOR RITCHIE:  And she failed to produce a written report in accord with your custom and requirements?

JUDGE ABBOTT:  That's not my home circuit.

SENATOR RITCHIE:  It's your trial, though, isn't it, Judge?

JUDGE ABBOTT:  It's my trial, yes.

SENATOR RITCHIE:  You were aware at the time of the trial that she contacted husband's counsel 19 times but did not discuss it with wife's counsel?

JUDGE ABBOTT:  Sir, if that was what was in the transcript, that would have been what was testified to before.

SENATOR RITCHIE:  Were you aware of an incident between the wife and the Guardian Ad Litem? Was that made aware to you at the trial?

JUDGE ABBOTT:  I believe it was bought out in the testimony, yes, sir.

SENATOR RITCHIE:  Did that give any pause as to the propriety of this guardian serving in this case?

JUDGE ABBOTT:  Sir, once again, I think we're beyond the area that I feel comfortable responding to.  SENATOR RITCHIE:  That's fine.  I understand that.

Were you aware at the time of the trial that the guardian had taped a phone conversation with a minor child?

JUDGE ABBOTT:  I recall that was brought out in the testimony.  Yes, sir.

SENATOR RITCHIE:  The minor child, was she aware of the taping of the conversation at the time it was taped?

JUDGE ABBOTT:  I don't know, sir.  I don't remember.

SENATOR RITCHIE:  Was there an inquiry made of that, to your recollection, by counsel or by the court?

JUDGE ABBOTT:  I don't recall.

SENATOR RITCHIE:  Do you recall whether the guardian was permitted to testify about the contents of that conversation?

JUDGE ABBOTT:  Subject to any objections that would have been raised.  Once again, sir, I'm not trying to be evasive.  I just do not remember those specific things.

SENATOR RITCHIE:  Are you aware she listened in on a conversation involving the wife?

JUDGE ABBOTT:  I'm sure that was brought out in the testimony.  Yes, sir.

SENATOR RITCHIE:  And you were aware of that at the time of the trial?

JUDGE ABBOTT:  That was brought out at the trial, yes, sir.

SENATOR RITCHIE:  Has that Guardian Ad Litem been permitted to stay in the Family Court system in that circuit?

JUDGE ABBOTT:  I have had limited involvement up there in that particular circuit.  I have not had her before me in any other cases.  No, sir.

SENATOR RITCHIE:  Are you aware of her appearing in any other court with any other judge?

JUDGE ABBOTT:  I don't know, sir.

SENATOR RITCHIE:  Did you consider the wife's employment history and earning potential in rendering your decision?

JUDGE ABBOTT:  I don't believe I can answer that, sir.

SENATOR RITCHIE:  I'm not asking you what weight you gave it or how you considered it.  I'm asking whether or not it was a part of the factors.

JUDGE ABBOTT:  It would -- I weighed all of the statutory factors in making that determination, yes, sir.  I have a checklist that I go by.

SENATOR RITCHIE:  During the course of the trial, I understand from your testimony today that you did not examine the guardian yourself?

JUDGE ABBOTT:  No, sir.

SENATOR RITCHIE:  That may be all I have at this time.

CHAIRMAN:  Any other questions?  Representative?

REPRESENTATIVE SMITH:  Your Honor, out of due respect, how do you assess whether or not you want to waive Section 20-3-130(c) and not include those as factors in consideration of the awarding or non-awarding of alimony?

JUDGE ABBOTT:  I'm sorry?

REPRESENTATIVE SMITH:  I'm not asking you specifically for your reasoning in this decision.  What I'm asking is, if you want to go off the reservation of 20-3-130(c), which governs the factors that you look at in terms of alimony, what criteria do you utilize in order not to apply some of those factors?  Because it's indicated in the court's opinion that you might have a different standard in terms of looking at these criteria.

JUDGE ABBOTT:  In making a determination, I use all of the statutory criteria.  Now, the Appellate Court may have disagreed with the decision that I made as to certain of those criteria, but all of them were weighed into the opinion.

REPRESENTATIVE SMITH:  And using discretion, you made the determination finally as to what result should be reached?

JUDGE ABBOTT:  Yes, that's correct.

REPRESENTATIVE SMITH:  Thank you.

CHAIRMAN:  Any other questions? Professor?

MR. FREEMAN:  When a Guardian Ad Litem is appointed in a custody case in your home circuit, how is that done?

JUDGE ABBOTT:  There is a rotating list of guardians, all of them who are attorneys who are experienced in Family Court.  I have no input, nor do the attorneys have any input as to who comes up on that list.  It's whoever's name is next.  The guardian is included in an order appointing the Guardian Ad Litem.  The attorneys are instructed to furnish to the guardian copies of the pleadings and so forth.  And the guardian then is included in any status conferences, any motion hearings thereafter.

MR. FREEMAN:  Did you originate this process or how did it come about?

JUDGE ABBOTT:  It came about -- I believe Judge Hearn, when she was our Family Court Judge, initiated it.  Judge Barr continued it, and we have continued it after that.

MR. FREEMAN:  Do you have any idea how this particular Guardian Ad Litem in the Patel case got appointed?

JUDGE ABBOTT:  No, sir, I do not.

MR. FREEMAN:  Do you consider that the Judiciary has a responsibility to detect – make judgments concerning the independence and fairness of guardians?

JUDGE ABBOTT:  Certainly.

CHAIRMAN:  I've got a couple of questions for you.  In a contested case where a lawyer drafts the order, what is your policy for reviewing that order?  How do you handle an order that's been drafted by one of the attorneys?

JUDGE ABBOTT:  The attorney has to -- and if it's one that I have sent a letter of instruction, it includes a provision that they're to supply the opposing counsel a copy of it prior to it being presented to me for my signature.  Certainly, if anybody has any objection, then with a conference call or a motion hearing, let their disagreements be known and make a decision or work it out.  If it's orally, then, once again, they're to supply opposing counsel with a copy of the order prior to giving it to me for my signature.

CHAIRMAN:  I'm sure you have read it, but I will ask you.  You have read the decision of the Supreme Court in the Patel case?

JUDGE ABBOTT:  Yes, sir.

CHAIRMAN:  Is there anything in that recitation of evidence of factors that is inaccurate that you're aware of from the record?

JUDGE ABBOTT:  No, sir.  But Senator, I also don't have the benefit of knowing what was included in the record before then.  I know what I wrote back what was in the trial record, but I don't know what was in the appellate record that was sent up to the court.  There are no inaccuracies in it that I'm aware of, no, sir.

CHAIRMAN:  I just want to be specific so that I understand your testimony, and the Senator from Spartanburg went over this, but I need to make sure I understand it.  These things regarding the GAL, did it come out in court that she had no written notes?

JUDGE ABBOTT:  I think she made the statement that she had very little or no notes and had made no written report.  But once again, that was at the end or the conclusion of the trial when she testified.

CHAIRMAN:  The Supreme Court here says that, in addition, the GAL contacted husband's counsel 19 times, but never contacted wife's counsel.  Did that come out in the trial?

JUDGE ABBOTT:  Senator, if it's in the trial record, yes, it came out.  And I -- they would have no way of having that in the appellate decision if it was not, sir.

CHAIRMAN:  So you don't disagree with the recitation of the court here of what the court did and didn't have regarding the GAL report?

JUDGE ABBOTT:  No, sir.

CHAIRMAN:  When a lawyer is -- in a contested case, do you read the order that is ultimately presented to you?

JUDGE ABBOTT:  Yes, sir.

CHAIRMAN:  Back here in the facts, the procedure -- when the court recaps the procedure, can you tell me if this was a written or an oral order?  It says, On August 25th, 1998, the judge issued -- it just says, a ruling allowing husband to relocate with the children to California.  Then it says, Husband moved the children to California around September 6th, 1998.  On September 22nd, 1998, the judge issued a written order allowing the children to relocate.  The ruling of August 25th, 1998, was that a written order that day or was that an oral order or what?

JUDGE ABBOTT:  The date, once again, Senator?

CHAIRMAN:  August the 25th.  It's on page four of the appellate opinion there.  It says, August 25th, 1998, the judge issued a ruling.

JUDGE ABBOTT:  If I issued an order, it was a written order.

CHAIRMAN:  What is this second one where it says a written order was on September 22nd 1998?  Is that a whole separate order?

JUDGE ABBOTT:  I would think so, Senator, but I have not reviewed that to see.  Certainly, it has two different dates in it, and there should be two different orders.

CHAIRMAN:  Can you tell me if there is a difference there between allowing the husband to relocate with the children and an order allowing the children to relocate?  I'm trying to understand what this is saying to me.

JUDGE ABBOTT:  I don't know, Senator.  I know the Court of Appeals was involved with it at that time.  And there were several orders arising out of the Court of Appeals, as well as from my court, as well.

CHAIRMAN:  Yes, sir.  Was there another hearing besides the hearing on August the 19th?

JUDGE ABBOTT:  I don't recall, sir.

CHAIRMAN:  Just so I understand clearly on page five, the opinion says, In fact, the Family Court explicitly stated it placed, quote, a great deal of reliance, end of quote, on the GAL's report when deciding the custody issue.  I don't have the order in front of me.  Can you tell me, do you recall whether or not that is an accurate quotation from the order?

JUDGE ABBOTT:  Certainly, sir, if the Supreme Court has it in there, I would take that as an accurate recitation.  But as I said, there were other witnesses that testified, as well.

CHAIRMAN:  Go ahead.

REPRESENTATIVE SMITH:  I guess my question centers around this now:  It seems that the court on the appellate level, at least, has gone in a different direction on the due process clause of the 14th Amendment to the United States Constitution, because now it seems as if it's going to require Family Court Judges to do a lot more with the Guardians Ad Litem.  So I'm just wondering now whether or not -- I'm kind of confused about the opinion to some extent because are Guardians Ad Litem, from a due process standpoint, required to be qualified in the same fashion as an ordinary expert witness would be, so that they can testify in front of you, so that you can make the proper decision at the appropriate time as to whether or not what they're telling you comports with what their findings are?  Because I would think that a person could testify not necessarily needing notes.  I mean, the notes are not necessarily the evidence.  They're a live witness.  They get up there and testify based on their memories.  And if they weren't disqualified from a competency standpoint with regard to their memories and qualifications, then are we going beyond that saying the judge not only has to go beyond the testimony, but make them come in with a whole litany of documentary evidence to substantiate each and every visit they had with everybody, and the visits must be equal, and also that the -- their experts, what they're testifying to?

JUDGE ABBOTT:  I think detailed decision tracks to some extent the prior statutory provisions as to appointing Guardian Ad Litems in abuse and neglect cases, requires them to maintain notes, make visits, participate in the proceedings.  If it's a lay guardian, then an attorney is appointed to represent that lay guardian.  Not only to present the lay guardian's testimony in court, but to cross-examine witnesses on the guardian's behalf, as well.

REPRESENTATIVE SMITH:  And that was done in this case?

JUDGE ABBOTT:  There was an attorney, yes, that represented the guardian, and he participated in the entire trial and all the matters, as far as I know of, that has led up to the trial.

REPRESENTATIVE SMITH:  Now, with regard to the Guardian Ad Litem, did the defense counsel have an obligation to object to the guardian not complying with the statutory provisions, and do you recall whether or not that objection was made?

JUDGE ABBOTT:  Well, the statutory provisions apply to an abuse and neglect case.  As far as I know, there were no guidelines for Guardian Ad Litems in contested custody or visitation cases in existence at that time.  The Patel case gives those guidelines now.

REPRESENTATIVE SMITH:  So the Patel case is using the guidelines that we don't have from a statutory standpoint at this point?

JUDGE ABBOTT:  Yes, sir.

REPRESENTATIVE SMITH:  So, therefore, the Supreme Court had never signaled to Family Court Judges sitting in your position that it was going to use that from a due process standpoint and require y'all to do that, as far as you know from the record?

JUDGE ABBOTT:  As far as I know, no, sir.

REPRESENTATIVE SMITH:  So we are charting a new area, I guess, with this case at the present time?

JUDGE ABBOTT:  Yes, sir.  I think the case itself says that these guidelines are preliminary, and that with the three branches of the government will work towards some unified system.

REPRESENTATIVE SMITH:  And that's why we're trying as a legislative body now to try to come up with some changes in this Guardian Ad Litem program.

JUDGE ABBOTT:  Yes, sir.

REPRESENTATIVE SMITH:  Thank you, Judge.

SENATOR RITCHIE:  Judge Abbott, as you can see, we're trying to understand the underlying facts.  Without getting into your mental impressions that caused you to render your opinion at the trial court level, can you share with us any facts on the custody side that were not disclosed in the Supreme Court's opinion that you considered in rendering your opinion?

JUDGE ABBOTT:  Without going into any of the testimony, as I said earlier, there were two expert witnesses that testified as to the issue of custody.  Let me rephrase that.  There were two witnesses, one of whom I recall was an expert clinical psychologist.  The second witness, I don't recall at this time whether he was qualified as an expert or not.  But both of them testified as to the issue of custody.  There was a third witness who was a counselor that also testified as to the issue of custody, as well as various lay witnesses on behalf of both parties.

SENATOR RITCHIE:  But do any facts stand out in your mind as to what was the basis for why – that you considered that was not disclosed in this appellate opinion?

JUDGE ABBOTT:  If you take the length of this opinion and compare it to a five-day trial, that certainly will tell you that there was a great deal of material that was not touched upon.

SENATOR RITCHIE:  I understand.  But this is a factually based opinion, is it not?

JUDGE ABBOTT:  Yes, sir.

SENATOR RITCHIE:  That's what I'm asking you, your factually based opinion was also rendered based on what was heard in the courtroom.  The Supreme Court has lifted certain facts from the transcript in order to base its opinion.  I'm asking if you could help shed light on some of the facts that you may have considered that the Supreme Court may not have considered, realizing it's been three years since you tried the case.

JUDGE ABBOTT:  I think, Senator, there is some reference in there to telephone conversations by the wife, mother, that caused some concerns, and I'm trying to answer it without going into the thought process.

SENATOR RITCHIE:  I don't want to know your mental impressions, just facts that were presented to you.

JUDGE ABBOTT:  I think after I weighed all of the evidence, made a determination as to my opinion as to the witnesses, that's the decision that I came up with.  And you may see also from the length of time from the trial until an order was issued, it was not an easy decision either.

SENATOR RITCHIE:  I can appreciate that.  I asked you the factual basis on the custody side.  Are there any facts that you would like to share with the Commission on the alimony decision?

JUDGE ABBOTT:  No.  I weighed the criteria, and that was the decision I arrived at.

SENATOR RITCHIE:  No additional facts pop out in your mind?

JUDGE ABBOTT:  No, sir.

REPRESENTATIVE MCGEE:  Mr. Chairman?

CHAIRMAN:  Yes, sir, Representative?

REPRESENTATIVE MCGEE:  Judge, in what the Supreme Court gets to see, just talking procedurally, when they're making a decision, it's not the entire transcript of the trial, but what the lawyers lift out of the transcript?

JUDGE ABBOTT:  That's correct.

REPRESENTATIVE MCGEE:  So would it be correct to say that they actually didn't look at all of the testimony in the five-day trial when they issued their decision?

JUDGE ABBOTT:  I would assume not, but I don't know what issues went up on appeal, and I don't know what part of the transcript, as well, went up on appeal.

REPRESENTATIVE MCGEE:  In your home district, which is Horry and Georgetown; is that correct?

JUDGE ABBOTT:  Yes, sir.

REPRESENTATIVE MCGEE:  Y'all have a set procedure, as you testified to, in working with – in appointing Guardians Ad Litem; is that correct?

JUDGE ABBOTT:  Yes.

REPRESENTATIVE MCGEE:  Are you familiar with what the procedure is in the Fourth Circuit, I believe that is, in Dillon and --

JUDGE ABBOTT:  I believe that they appoint lay guardians, but I'm not sure on that.  No, sir.

REPRESENTATIVE MCGEE:  And would it ever come to your attention before you went into a five-day trial at any time before that or any circumstances that would let you know that the guardian had not put together a written recommendation or a written report?

JUDGE ABBOTT:  No, sir, because the written recommendation is only presented at the conclusion of the testimony.

REPRESENTATIVE MCGEE:  Was there any testimony or did you question why there wasn't a written report?

JUDGE ABBOTT:  No, sir, I did not, because the guardian testified, and I took her testimony in lieu of any written report.

REPRESENTATIVE MCGEE:  Was there any testimony or anything like that, that in that particular circuit, they didn't necessarily require a written report?

JUDGE ABBOTT:  I don't -- my information, they do not, but that's, once again, secondhand information.

REPRESENTATIVE MCGEE:  You mentioned that when you issued your letter to the attorneys to draft the opinion, that you expressed reservations about the imbalance that was in the guardian --

JUDGE ABBOTT:  Yes, sir.

REPRESENTATIVE MCGEE:  At that time, Judge, there were no rules as to what -- no standards of conduct that a Guardian Ad Litem should follow in a private custody case; is that correct?

JUDGE ABBOTT:  Not in a private custody or visitation case, no, sir.

REPRESENTATIVE MCGEE:  Thank you.

MR. COUICK:  Mr. Chairman, can I ask a couple questions for the benefit of the record?

CHAIRMAN:  Yes, sir.  Go ahead.

MR. COUICK:  Judge, Mr. Davis had a copy of your order, and I didn't realize that until just a moment ago.  This is the order in the case.  There are a couple of paragraphs I would like for you to reference.  One is on page six, paragraph five.  This is the order, I believe, you mentioned that Mr. McDougall would have drafted it, circulated to Mr. Patel, and sent to you for your signature.

JUDGE ABBOTT:  Yes, sir.

MR. COUICK:  Could you read paragraph five on page six into the record?

JUDGE ABBOTT:  The professionals who had contact with both parties were unanimous in recommending custody to the plaintiff.  Likewise, the Guardian Ad Litem, who had a substantial amount of personal involvement in this action, recommended custody to the plaintiff.  The court certainly would be remiss in making any decision on the issue of custody if the court did not place a great deal of reliance on both the opinions of the professionals as well as the Guardian Ad Litem.

MR. COUICK:  Your Honor, that was the only reference I was able to find as it would relate to the weight you placed on the face of the order.  You may in a moment have a chance to review to see if you see anything else, but I believe that's what you referred to earlier.

JUDGE ABBOTT:  I believe that is correct, yes, sir.

MR. COUICK:  The second paragraph I would like for you to reference is paragraph seven on page 22.  Paragraph seven on page 22.  This deals with attorneys’ fees.  For the record, if I recall correctly, the wife was required to pay $41,920.94 of fees and costs.  In that paragraph, can you find the total amount of fees and costs that were incurred by Mr. McDougall and his firm?

JUDGE ABBOTT:  I believe that is in the third paragraph.  The total expenses $7,456.97.  Total fees and costs, $69,402.22.

Q.
So a little less than two-thirds of those fees and costs were allocated to the wife; is that correct?

A.
That sounds correct.  Yes, sir.

Q.
Finally, paragraph four which is on page five, if you could read that into the record, paragraph four on page five.

A.
Although defendant presented the testimony of Evelyn Califf in support of her request for custody, the recommendations of Ms. Califf were not warranted or controlling.  By her own testimony, Ms. Califf only talked to defendant and the minor children and had no communications with plaintiff.  The court is of the opinion that Ms. Califf cannot make any accurate recommendation of custody based upon the very limited amount of information she had available.

MR. COUICK:  If I'm getting plaintiff and defendant right, plaintiff would have been husband, and defendant would have been wife; is that correct?

JUDGE ABBOTT:  That is correct, yes.

MR. COUICK:  So Ms. Califf was defendant wife's witness; is that correct?

JUDGE ABBOTT:  That is correct.

MR. COUICK:  Who was Ms. Califf; do you recall, Judge?

JUDGE ABBOTT:  She is the counselor who has her office at the beach.  I believe at one time – she may still have a satellite office over in Florence.

MR. COUICK:  Was a standard applied to Ms. Califf that wasn't applied to the Guardian Ad Litem?  A standard in terms of allowing the testimony to affect your decision?

JUDGE ABBOTT:  By her testimony, she only talked to one of the parties, never the other party. MR. COUICK:  So the difference was one really of increment.  The Guardian Ad Litem did talk to wife's counsel, I believe, once, had limited contact with the wife.  That was the distinction you made?

JUDGE ABBOTT:  I don't believe I can answer that, Mr. Couick.

MR. COUICK:  Judge, I will be glad for you to keep a copy of that order, if you see anything else that may help you.  We will have copies made, as well.

CHAIRMAN:  Can I see the order back?  I've got a question in light of what is here in the appeal.

MR. COUICK:  Mr. Chairman, while you're reading that, on the face of the order, it appears the defendant had some type of a rage problem; is that correct?

JUDGE ABBOTT:  I think that would be an accurate assessment, yes.

MR. COUICK:  I believe on the face of your order, you referenced that rage was demonstrated towards the Guardian Ad Litem and others that were associated with the plaintiff?

JUDGE ABBOTT:  I believe that is correct.

MR. COUICK:  That was not apparent in the courtroom.  She was okay in the courtroom; is that right, Judge?

JUDGE ABBOTT:  Yes, sir.

MR. COUICK:  Would it be fair to say that rage was one of the concerns you had about custody or would that not be --

JUDGE ABBOTT:  I don't believe I need to go into that, sir.

CHAIRMAN:  Judge, the problem I'm having is on page six, where the court says, In conclusion, the evidence in this case does not clearly weigh in favor of either husband or wife as custodial parent, the untrustworthy opinion of the GAL denied wife a fair hearing on the custody issue.  Is there anything more that you wish to point out to me that the court had on the question of custody?

JUDGE ABBOTT:  Yes, sir, if I might have a copy of the opinion -- I mean, of the court order --trial order.  I'm sorry.  This is paragraph seven on page six.  After giving due consideration to all testimony and evidence presented at trial, considering the recommendations of Dr. Boland and Ms. Saleeby, Ms. Saleeby being the guardian, considering the conduct, attributes and resources of each parent, the opinions of third parties, including the Guardian Ad Litem, and the age, health and sex of the children, the court finds the plaintiff to be entitled to the custody of the minor children.

REPRESENTATIVE MCGEE:  Judge, I haven't – how old were the children?

JUDGE ABBOTT:  There were three of them.

REPRESENTATIVE MCGEE:  Maybe it's in the order here.

SENATOR RITCHIE:  It's in the order.

JUDGE ABBOTT:  There was probably a span of some six years, seven years, from the youngest to the oldest, but I don't recall the ages.  Two of them, I believe, were in school, and I think the third one was preschool at that time.

REPRESENTATIVE MCGEE:  Thank you.

REPRESENTATIVE SMITH:  As you read the appellate decision, do you get the impression they're saying that your decision was an abuse of discretion, or what standard do you think they utilized in overruling the decision and remanding it back?

JUDGE ABBOTT:  I would take it as an abuse of discretion.  It's a difference of opinion perhaps, too.

REPRESENTATIVE SMITH:  It's not specifically stated in the opinion.

JUDGE ABBOTT:  No, sir.

REPRESENTATIVE SMITH:  All right.

CHAIRMAN:  I would like you to go back. Again, I'm trying to understand the record here.  Y'all had a hearing, the record indicates to me, on August the 19th, 1998, regarding children being able to go out of state.  I have here an order signed September the 22nd, 1998, which comports with what is issued here in the record.  I note, though, that the husband, according to the record of the court, moved with the children to California around September the 6th.  The previous sentence to that says, On August the 25th, 1998, the judge issued a ruling allowing the husband to relocate with the children to California.  Now, how can I find out if there is a written order, or is that an oral order?

MR. COUICK:  Judge Abbott, we're bringing around the written order of the 22nd.

CHAIRMAN:  The reason I'm asking this is because there appears to be two, a ruling and an order.  And I know the law in this state is that an order allowing children to go out of state in a custody situation is to be used very sparingly.  So I'm interested in why there was a ruling on August the 25th, but no written order until September the 22nd.

JUDGE ABBOTT:  Senator, I could look back at my docket and see if there were a hearing.  But I don't ever recall orally allowing anyone to remove a child from the state without a written order.  I don't know -- to answer your question, I don't know, sir, because I see where I held a hearing on August the 19th, and then I believe that's the September 22nd order.  There may have been an interim order, because I know on this one, it has down at the bottom it's a final order on remand from the hearing.

CHAIRMAN:  Do you know who drafted that written order?

JUDGE ABBOTT:  I would take it from the contents of the order that John McDougall did.

CHAIRMAN:  Well, let me ask you another question.  On page six of the Supreme Court's decision -- and I'm just reading a clause -- it says, In conclusion, because the evidence in this case does not clearly weigh in favor of either husband or wife as a custodial parent -- do you agree with the court's assessment of that or not?

JUDGE ABBOTT:  I agree that the -- let me see where you're talking about, Senator.

MR. COUICK:  It's head note four on page six, Judge Abbott, on page six of the opinion, look at the left-hand column, head note four.

JUDGE ABBOTT:  Yes, sir, I agree that the testimony or evidence did not clearly weigh in favor of either the husband or the wife.  Yes, sir.

CHAIRMAN:  Does somebody else have some questions?

REPRESENTATIVE SMITH:  Can I ask one question?

CHAIRMAN:  Go ahead.

REPRESENTATIVE SMITH:  So now with the due process standard that we have in weighing, I guess, Guardian Ad Litem reports now, you are required now as a Family Court Judge to weigh it in terms of the due process clause of the 14th Amendment based on this pinion?

JUDGE ABBOTT:  Yes, sir.  But I'm not entirely sure that I was not using the due process clause prior to that time, as well.  Certainly that enters into it.  Everybody should be afforded the due process.

REPRESENTATIVE SMITH:  Thank you.

MR. COUICK:  Mr. Chairman, Mr. Davis has some housekeeping questions to ask to finalize the hearing.

CHAIRMAN:  Yes, sir.  Mr. Davis, please continue.

MR. DAVIS:  Mr. Chairman, Members of the Commission, again, I need to address some of the

procedural matters regarding entering matters into the record.  Judge Abbott has provided a sworn statement with detailed answers to over 30 questions regarding judicial conduct, constitutional and statutory qualifications, office administration and temperament.  That statement is provided in the Commission Members' notebooks.  I have no concerns with the statement; and with the Commission's approval, I would ask that those questions be waived in this public hearing today and that the statement be entered in the record at this time.

CHAIRMAN:  Does any member have any objection to that request?  Then it will be entered into the record.

Sworn Statement to be included in Transcript of Public Hearings

Name:


Haskell Thomas Abbott, III

Address:

907 Applewhite Lane, Conway, SC 29526

Home Telephone:
(843) 488-4697

Work Telephone:
(843) 248-1882

E‑Mail Address:
habbottj@scjd.state.sc.us

1.
Why do you want to serve another term as a Family Court Judge?  The past five years have been both rewarding and challenging.  The wisdom and knowledge gained has added a dimension to my qualifications I bring to the bench.  I would like the opportunity to continue my service by remaining in office.

2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I believe the only ex parte communications permissible should concern the physical safety of a child; a hearing for all concerned parties should scheduled as soon as possible.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?

As a sole practitioner, I had no former associates or law partners.  In the case of a lawyer-legislator, I would inform the parties of any personal relationship and rule on any recusal motion on a case- by- case basis.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would probably grant the motion due to the appearance of a conflict.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would recuse myself and have the hearing scheduled before another judge.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I accept gifts or social hospitality only in the course of normal social occasions from friends and family members.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would report it to the proper committee or authority.

11.
Are you affiliated with any political parties, boards or commissions that, if you were reelected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you have remained involved with since your election to the bench?  No.

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?  If I rule from the bench, I designate the responsible attorney.  For those cases taken under advisement, I write a letter of instruction and copy the other attorneys.  A copy of the proposed order is forwarded to the opposing attorney prior to being submitted to me.  Upon receipt, the contents of the order are compared to my notes.

14.
What methods do you use to ensure that you and your staff meet deadlines?  Specific deadlines are put on a calendar.  Case deadlines are met by noting on both the roster and individual notesheets of the responsible party and date order is received and signed.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I believe judges should have a very limited role in setting or promoting public policy.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I will promote and attend meetings with related state agencies; participate in discussions during judicial conferences and address local civic groups and organizations as permitted by the Canons.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  No.

18.
Do you give any special considerations to pro se litigants in family court?  No.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you attended all mandatory judicial continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  A judge should be calm, courteous, consistent, attentive and impartial.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  

These rules should apply at all times

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  One may become upset with a lawyer or litigant, but one should not express the anger or let it influence one’s judgment.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  H.T. Abbott, III

Sworn to before me this 9th day of July, 2001.

Notary Public for South Carolina

My commission expires:  11/21/2005

MR. DAVIS:  Also included in the notebooks was a copy of the candidate's personal experiences statement.  And also, the candidate's PDQ, which was introduced earlier into the record.  And Judge Abbott meets the statutory and constitutional qualifications.  We did not get any bench and bar surveys on Judge Abbott, and the -- I need to look over some right quick.

CHAIRMAN:  Yes.  Stand at ease momentarily.

MR. DAVIS:  The Pee Dee Citizens Committee reported that Judge Abbott is qualified for the position of Family Court Judge.  As a result of its investigation and interview with Judge Abbott, the Committee recommends -- approves of this candidate without reservation.  I would like to have this report entered into the record at this time.

CHAIRMAN:  Is there objection?  There being none, it will so be done.

The Pee Dee Citizens Advisory Committee reported:  “The committee is of the opinion that Judge Abbott is qualified for the position of family court judge.  As a result of its investigation and interview with Judge Abbott, the committee recommends/approves this candidate without reservation.”

MR. DAVIS:  Mr. Chairman, I have no further issues.

CHAIRMAN:  If there are no further issues, does anybody have any further questions? If not, just two housekeeping matters.  First of all, the Committee keeps open the record for purposes of any other questions it might have.  That's not to indicate that there is anything lingering out there, but in case something comes up or we need additional information on something.  Secondly, of course, is to remind you of the 48-Hour Rule.  No one can seek commitments first until this Committee finds them qualified.  Secondly, until 48 hours after the initial report, the informal report is issued.  Staff would, of course, advise you as to both decisions and as to those dates.

JUDGE ABBOTT:  Thank you.

CHAIRMAN:  Thank you, sir.  Now we will go off the record.

 (The proceedings concluded at 2:00 p.m.)
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Witness my hand, I have hereunto affixed my official seal this 10th day of December, 2001, at Columbia, Richland County, South Carolina.

Lisa D. Jeter, RPR

Notary Public State of South Carolina at Large

My Commission expires:  September 11, 2005

ATTACHMENTS

THE FOLLOWING DOCUMENTS ARE PERSONAL DATA QUESTIONNAIRES AND SWORN ETHICS STATEMENTS OF EACH JUDGE WHOSE APPEARANCE BEFORE THE JUDICIAL MERIT SELECTION COMMISSION WAS WAIVED FALL 2001

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat:  CIRCUIT COURT AT LARGE SEAT 13

NAME:

Mr. John L. Breeden, Jr.

HOME:

2007 Ye Olde Kings Hwy., N. Myrtle Beach, SC 29582

BUSINESS:
207 Beaty Street, Conway, SC 29526

TELEPHONE:
(home):  (843) 249-2658



(office):  (843) 248-1840

2.
Date and Place of Birth:  December 27, 1942, at Columbia, SC.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on May 4, 1968, to Sylvia Ann Floyd Breeden.


Never divorced.


Children:
Jessica Tatum Breeden, age 31, Paralegal;




John Luther Breeden, III, age 24, Unemployed.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


University of South Carolina - 1961 - 1966  - AB;


University of South Carolina - 1970 - 1973  - JD.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina – 1973

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Attended USC on football scholarship and was a 3 year letterman - 1963-65.


In Law School I was a member of the Student Bar Association 1973.

10.
Briefly describe your continuing legal or judicial education during the past five years.


I have completed all the mandatory Judicial CLE’s. 


3 - Week Course in General Jurisdiction at National Judicial College, Reno, Nevada.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.


Trial Lawyers Conference, 2001  - Improving Jury Deliberations: Perspectives from the Circuit Court Bench.

12.
List all published books and articles you have written and give citations and the dates of publication for each.


(a)
Building a Better Guilty Plea, South Carolina Trial Lawyer, Vol. 8, Number 4, January/February 1997. Co-authored with Douglas Zayicek.


(b)
False Light Invasion of Privacy: A New Tort in Town? South Carolina Lawyer, Vol. 9, Number 1, July/August 1997.  Co-authored with Douglas Zayicek.


(c)
Improving Jury Deliberations: Perspectives from the Circuit Court Bench, South Carolina Lawyer, Vol. 12, Number 2, September/October 2000.  Co-authored with William A. Bryan, Jr.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


All South Carolina Circuit Courts – 1973;


State Supreme Court – 1973;


Federal Court - 1973?

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1973-1978
Jenerette, Wheless, McInnis & Breeden - General Practice of Law with emphasis on Real Estate Law;


1978-1980
Assistant Fifteenth Judicial Circuit Solicitor;


1981-1988
County Attorney for Horry County and part time Master In Equity for Horry County;


1988-1996
Full-time Master In Equity for Horry County;


1996-Present
Circuit Court Judge.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If the candidate is seeking a different type of judgeship, please answer questions based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes; Part-time Master In Equity for Horry County, 1981-1988.  Appointed by the Governor with the advice and consent of the Legislature, serving full time from 1988-1996.  Countywide jurisdiction with no monetary jurisdictional limitation.


Circuit Court Judge at Large Seat 13, 1996-Present.  Elected.  Statewide jurisdiction.  Civil, Criminal and Equitable.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a)
South Carolina Federal Savings Bank vs. Thornton-Crosby Development Company, Inc., et al.


(b)
Preferred Savings Bank vs. Abdo Elkholy, et al.


(c)
Peoples Federal Savings and Loan Assn, et al. vs. Myrtle Beach Retirement Group, Inc., et al.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  N/A

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?


Yes; candidate for Circuit Court Judgeship in 1991.  However, withdrew my candidacy prior to election.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


Geigy Pharmaceutical Company - 1966-1967 - Atlanta, Georgia Service Representative;


Eastern Alloy Steel Corporation - 1967 - Atlanta, Georgia – Salesman;


Van Lott Equipment Company - 1968-1970 - Columbia, SC – Salesman.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.


I practiced law in the Law Firm of Jenerette, Wheless McInnis & Breeden before leaving the Firm in 1978.  Unless any conflict was waived on the record by all parties, I would withdraw from any case involving my former partners.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?


Yes, I was sued for Malpractice in 1978 by Leonard Aluminum Outdoor Utility Buildings, Inc., involving the non-disclosure of a lien on real estate.  I did not represent these people and, moreover, was not requested to represent these people and the Court found that since there was no Attorney-Client relationship, there was no duty to disclose any liens on the property.  The Court found for me.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  No.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  N/A

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
ABA;


(b)
SC Bar Association;


(c)
Horry County Bar Association;


(d)
SC Trial Lawyers Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
O.D. Shag Club;


(b)
Our Time (Social Club) One of several host couples for annual party/dance;


(c)
Midlands Blues Society.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

48.
Personal References:


(a)
Mr. Wayne Wicker 

(b) Ralph J. Wilson


PO Box 1827, Conway, SC 29526 

(843) 381-0765 

(c) L. Morgan Martin


1206 Third Avenue, Conway, SC 29526 

(843) 248-3172

(d) Henrietta U. Golding


PO Box 336, Myrtle Beach, SC 29578 

(843) 444-1107

(e) John P. Henry


PO Box 1533, Conway, SC 29528

(843) 248-5741

(f) H. Franklin Burroughs


PO Box 1780, Conway, SC 29528

(843) 248-5055 

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge

Name:


John L. Breeden, Jr.

Address:

2007 Ye Olde Kings Hwy, N. Myrtle Beach, SC 29582

Home Telephone:
(843) 249-2658

Work Telephone:
(843) 248-1840

E‑Mail Address:
jbreedenj@sccoast.net  

1.
Why do you want to serve another term as a Circuit Court Judge?  I enjoy my job.  I think I’m good at it, and after one more term, I intend to retire.

2.
Do you plan to serve your full term if reelected?  Yes, and then I’ll retire.

3.
Do you have any plans to return to private practice one day?  It’s doubtful, however I will not rule out the possibility.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  It’s my policy not to engage in ex parte communications.  Only where permission is given by absent party or in emergency situations.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  These facts should be disclosed (if I believe I can be impartial).  If recusal is not a problem thereafter, then continue.  If I believe the appearance of impropriety is given then recuse, noting that to recuse when the facts do not call for recusal is just as improper as not to do so when they do. 

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would give that party my true feelings about whether or not I could be impartial and decide if the presence of bias were real or contrived in order to “judge shop” by the requesting party.  If I determined the appearance of bias was real and the motion was not for purposes of “judge shopping”, I would grant it.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would handle the appearance of impropriety the same way.  If there was a real appearance of impropriety and after disclosure a motion to recuse was made, I’d grant it.  I’d grant it even if there was no motion if I felt a conflict of interest existed or gave the clear appearance of impropriety.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I would not accept gifts or social hospitality of any significant value unless the practice with the particular party had been long standing and could not be easily explained to anyone who would believe that to do otherwise would pollute the system of justice.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  Confront that attorney or judge and try to convince them to cease and disclose, understanding that it’s my duty to report if they don’t.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?..No.

13.
How do you handle the drafting of orders?  I usually have the attorneys draft them and exchange them in same method they send to the court.

14.
What methods do you use to ensure that you and your staff meet deadlines?  I utilize the reporting method required by the Court Administration to make sure deadlines are reasonably met.  My secretary, law clerk and I have a calendar to remind me of deadlines.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I don’t think judges should promote or change public policy...just follow the law.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I plan on being more punctual, current and improving my abilities as a judge.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  A judge’s absence due to travel does cause a certain amount of strain on relationships with spouse and children, however this was expected and dealt with through daily telephone contact and understanding children and an understanding spouse.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders:  More stringent than first offenders.

b.
Juveniles (that have been waived to the circuit court):  Treat them as adults, but give due consideration to their youth.

c.
White collar criminals:  No different than blue collar crimes.

d.
Defendants with a socially and/or economically disadvantaged background:  No differently than blue collar or white collar defendants.

e.
Elderly defendants or those with some infirmity:  Try to make the sentence fit the crime and the condition of the defendant.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  After disclosure, if there was no objection I would.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you attended all mandatory judicial continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  To behave in a manner that would not pollute the administration of justice or give the impression that it does.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  At all times.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  No.  Being firm and stern, perhaps, but never angry.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None, yet.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ John L. Breeden, Jr.

Sworn to before me this 12th  day of July, 2001.

Notary Public for South Carolina

My commission expires:  10-11-05

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat:  Circuit Court At-Large Seat #12

1.
NAME:

Mr. James E. Brogdon, Jr.

HOME:

905 Dogwood Drive - P.O. Box 482, Marion, S.C. 29571

BUSINESS:

200 S. Main Street - P.O. Box 1041, Marion, S.C. 29571

TELEPHONE:

(home):  843-423-5385





(office):  843-423-5122

2.
Date and Place of Birth: May 29, 1952, at Laurinburg, N.C.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on June 7, 1975, to Pamela Carol Peele Brogdon.


Never divorced.

Children:
Meredith M. Brogdon, age 23, Human Resources Coordinator by Barton Protective Services;


Ashleigh E. Brogdon, age 21, student at Clemson University;


James E. Brogdon, III, age 16, rising junior at Marion High School.

6.
Have you served in the military?  I was commissioned May, 1974 in the United States Army Reserves and was honorably discharged with the rank of Captain from the United States Army Reserves in January 1988.  Additionally I served in the South Carolina Army National Guard from September 1978 through October 1980.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

a.
Wofford College; 1970-1974; Bachelor of Arts - Economics - Cum Laude;


b.
U.S.C. Law School; 1974-1977; Juris Doctor;


c.
U.S.C. School of Business; 1974-1977; no degree obtained; I took several courses in the Masters of Accountancy Program because at the time I was considering a possible career in accounting as well as law.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, November 8, 1977.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

a.
January, 1974, Law Interim - I worked in the office of E.C. Burnett, III;


b.
President- Pi Kappa Alpha Fraternity;

c.
Member - Pi Gamma Mu Honor Society;


d.
Member - National Society of Scabbard and Blade;


e.
Member - Phi Delta Phi Legal Fraternity.

10.
Briefly describe your continuing legal or judicial education during the past five years.

a.
New Judges School, July 1996;


b.
National Judicial College General Jurisdiction Course July 1997;


c.
Annual Judicial Conferences. (1996-2000);


d.
South Carolina Circuit Judges Association Conferences;


e.
Annual Criminal Law Seminars. (1997-2001).

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?


Yes.  I currently serve as a member of the South Carolina Circuit Judges Advisory Committee.  This Committee is responsible for conducting the school for new judges.  This year Judge Dennis and I were responsible for that portion of the school dealing with preparing and giving a civil charge, along with related matters.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


a.
South Carolina Supreme Court; November 9, 1977;


b.
United States District Court of South Carolina; October 19, 1978;

c.
Fourth Circuit Court of Appeals; November 1, 1978.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


Following Law School I took a position as an employee with the Firm of William H. Seals, P.A., beginning my work with that firm in 1977.  I worked continuously with that firm and became partner in the firm until the death of William H. Seals in 1989.  At that time, I acquired the firm and practiced under the firm name of Seals and Brogdon, Attorney at Law, P. A. until 1992, when the name was changed to James E. Brogdon, Jr., Attorney at Law, P. A.  Primarily, my practice throughout my career was of a general nature.  Throughout my career I practiced in Family Court, Circuit Court, Probate Court, Magistrate’s Court, and before the Workers Compensation Commission.  Additionally, my practice involved a good bit of real estate work.  During my career, my partner William H. Seals, and I represented both plaintiffs and defendants.  Mr. Seals was representing several automobile insurance companies, locally, and at his death I began representing those carriers.  Also, in November 1989, I became the County Attorney and held that position until I became Circuit Court Judge in April 1996.

15.
What is your rating in Martindale-Hubbell?  BV.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If the candidate is seeking a different type of judgeship, please answer questions based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Yes, Circuit Court At Large, Seat #12; Elected February 14, 1996, Sworn in April 1, 1996.

If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Raytheon Engineers and Constructors vs. Roche Carolina, Inc., Civil Action #96-CP-21-333: This was a case arising out of the construction of the Roche Carolina Pharmaceutical facility in Florence, South Carolina.  The case was designated as a complex case and assigned to me in late 1996.   This matter was tried before me without a jury in September, 1999.   The trial took approximately five weeks.

(b)
Gaynelle T. Workman, d/b/a Casket Sales and Garments vs. South Carolina Department of Labor Licensing and Regulation, State Board of Funeral Services, Civil Action # 99-CP-23-2548: This matter was before me on appeal from a   decision of an Administrative Law Judge.  The matter arose out of the issuance of an order by the Administrative Law Judge granting the departments request for an injunction against the appellant for operating her business without a facility license. It is my understanding that no appeal of this decision was taken by the respondent.

(c)
Joseph R. Ford vs. Georgetown County Water & Sewer District, et al: This was an action brought by a group of pro se plaintiffs challenging the constitutionality of Section 2 of Act #733 1967 Acts 1539.  The plaintiffs further argued that the impact fees and connection fees charged by the district were taxes which were levied without representation.  Following a hearing I dismissed the action and ordered the individuals to connect to the districts water and sewer system.  I do not have a copy of my original order.  The order was recently affirmed by the South Carolina Supreme Court and I have attached a copy of that opinion.

(d)
Leland Humbert vs. State of South Carolina: This was an application for postconviction relief filed by Mr. Humbert.  Mr. Humbert alleged ineffective assistance of counsel because his attorney allowed the case to proceed to trial while petitioner was wearing a jail uniform, shackles  and identification bracelet bearing his mugshot.  This was an interesting and yet puzzling case because nowhere during the course of the trial was there ever any mention of the petitioners attire.  After much consideration, I denied the petitioners application. While I do not have a copy of my order, the matter has recently been affirmed on appeal by the South Carolina Supreme Court.

(e)
Don Weaver and Richland County Council vs. Recreation District, Recreation Commission of Richland County, et al:  This action was brought by the plaintiffs challenging the constitutionality of Act #317, 1969 Acts 382 which created the Richland County Recreation Commission and authorized the commission to levy a tax not exceeding five mills.   Although my first impression in this case was to determine that the act was unconstitutional, I later decided that there was a basis upon which it might be held constitutional and with that and the requirement that there is a presumption of constitutionality given to legislative acts, I determined that the act was constitutional.  Unfortunately I was in error and my decision was reversed by the Supreme Court Opinion #24696 filed October 13, 1997.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

(a)
Councilman, City of Marion, 1983-1992; elected; I also served as Mayor Pro-Tem from 1985 through 1992.

(b)
Marion County Attorney, 1989-1996; appointed.

(c)
Chairman, Marion County Transportation committee; 1994-1996 appointed March, 1994.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?


Yes, I applied for the resident judgeship of the Twelfth Circuit in December 1994.  I withdrew as a candidate for this position in March 1995.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.


I was employed on a part-time basis by the South Carolina Senate as an amendment clerk and later as research assistant for the Transportation Committee.  Also, during Law School I was employed as research assistant for the Executive Director of the South Carolina Criminal Justice Academy for approximately 3 months.

28.
Are you now an officer or director or involved in the management of any business enterprise?  None.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  

Yes; In 1989 I was retained by Flora Capps to investigate the title to a piece or property which she was purchasing.  I did that and certified to her after her purchase that she had fee simple title to the property.  Following the closing and the recording of her deed, a prior easement given by the sellers to the South Carolina Department of Highways and Public Transportation was recorded.  My client claimed that she was damaged by this easement which was not on the public record at the time of her purchase and sued me and the real estate agent who handled the sale.  My insurance carrier retained Brown W. Johnson, attorney of Florence, South Carolina to defend me in this matter.  Mr. Johnson and I both felt that there was no liability on my part because the easement to the Highway Department was not recorded until after the deed into Ms. Capps.  Rather than bear the expense of defending the matter, Mr. Johnson recommended that I settle the case for the sum of $250.00, which I did.

Also, several years ago I was sued by Vernon Martin in both State and Federal Court.  I had represented Mr. Martin’s wife in a domestic action where she sought and obtained a divorce from him on the grounds of physical cruelty.  As a result of the final order, a restraining order was issued against Mr. Martin, subsequently, he attacked Mrs. Martin.  I brought an action on her behalf for contempt.  Following a hearing in the Family Court, Mr. Martin was jailed for contempt.  He was later convicted in General Sessions Court when he was prosecuted for the same acts.   Mr. Martin claimed that I had violated his constitutional rights.  His claims were dismissed in both State and Federal Court.

There is also currently pending a suit in Federal Court under the caption of Nathaniel H. Jones, petitioner vs. James E. Brogdon, Circuit Court Judge.  This is a prisoner lawsuit and I am represented by Nathan Kaminski, Senior Assistant Attorney General.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that [n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Not applicable.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
Marion County Bar Association;

(b)
South Carolina Bar Association;

(c)
American Bar Association;

(d)
South Carolina Association of Circuit Court Judges;

(e)
Member South Carolina Circuit Court Judges Advisory Committee.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Marion Presbyterian Church - Elder; Clerk of Session;

(b)
Marion Presbyterian Church Endowment Fund Committee.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


In 1996 when I applied before I was elected to this position, I indicated the following in response to this same question: Attorneys also have the responsibility to uphold the integrity of our profession.  I believe that we must do whatever is necessary to improve the public perception of the legal profession and our legal system.  It has always caused me great concern that our profession and system are held in such low esteem by the general public.  To overcome this perception, I believe we must hold our profession to a higher standard.  To overcome this perception of the legal system itself, I believe we need to seek other ways to resolve disputes.  I also believe that by treating litigants, attorneys and members of the general public with respect and dignity, the public’s perception of our judicial system will be improved


I still hold these beliefs and over the course of the last five years have tried to adhere to them. particularly in the area of the public’s perception of our legal system.  I have and will continue to conduct myself in such a fashion that members of the general public who are serving as jurors will leave each week of court with a better understanding of our system and with that better understanding, hopefully a more favorable impression of it.  As to litigants, it is my hope that I have and will continue to provide them with a fair opportunity to be heard.

48.
Personal referenced:

(a) Dudley Saleeby, Jr.



1031 Meredith Drive, Florence, S.C. 29505

843-665-8604

(b) Connie R. Bell, Clerk of Court


180 N. Irby Street, MSC-E, Florence, S.C. 29501
843-665-3031

(c) Bettye S. Gum


4458 Barcelona Lane, Little River, S.C. 29566

843-249-0286.

(d) Ralph A. Atkinson, Executive Vice-President


Pee Dee Federal Savings Bank


P.O. Box 1140, Marion, S.C. 29571


843-423-2150.

(e) Dr. Cheryl Allread, Superintendent


Marion School District #1


616 Northside Ave., Marion, S.C. 29571

843-423-1811

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge 

Name:


James Edward Brogdon, Jr.

Address:

905 Dogwood Drive, (P.O. Box 482), Marion, SC, 29571. (Home)

200 South Main Street (P.O. Box 1041), Marion, SC 29571. (Office)

Home Telephone:
843-423-5385

Work Telephone:
843-423-5122

E‑Mail Address:
Jbrogdonj@scjd.state.sc.us

1.
Why do you want to serve another term as a Circuit Court Judge?  I have enjoyed my service as Circuit Court Judge for the last five years and the opportunities which it has provided for me to work with many citizens, officials and lawyers across our state.   It is both challenging and rewarding.  I hope and believe that I have earned the reputation as being a fair and patient member of our judiciary.

2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  Unknown.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I do not engage in ex parte communications.  The only time when such communications would be permitted is if I am satisfied that such communications are occurring with the express permission and consent of other attorneys.  

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I recuse myself where there is some conflict of interest or because of some past or present association with a litigant or an attorney there exists an appearance of impartiality and because of such appearance my impartiality might reasonably be questioned.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  In such a situation, I would hear fully from the party who had requested my recusal and reasons for such a request.  If, after hearing from the party, I was convinced that the appearance of bias would substantially taint any decision which I might make in the matter, then I would grant that motion.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would disclose such involvements and recuse myself if necessary.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I follow the standard set forth in Canon 5 (C) (4).

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would report such misconduct.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?  No.

13.
How do you handle the drafting of orders?  In most cases, I have the attorneys prepare proposed orders.  Of course, when I receive a proposed order from an attorney, I require that a copy of the proposed order go to the other attorneys involved in the case.

14.
What methods do you use to ensure that you and your staff meet deadlines?  I note my deadlines on my calendar and also provide that information to my secretary and law clerk who record the information on their calendars.  

15.
What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?  I do not believe that it is appropriate for a judge to be involved in the setting or promoting of public policy.  My job is to fairly and impartially interpret and apply the law.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I will continue to promote methods of alternative dispute resolution.   As I have indicated in the responses to other questions, I believe judges have the opportunity to serve as ambassadors for our judicial system.  We should use these opportunities to educate and inform members of the general public about the system in an effort to improve their perception of our system.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this? In some ways I believe it does.   Certainly the travel associated with such service makes it difficult for family members.  I have attempted whenever possible to be at my home each night.  Also, because my conduct is subjected to closer scrutiny, I have tried to impress upon my family members that their activities might be more closely watched and they should conduct themselves accordingly.  I believe that I, my family, and my friends have adjusted well to my status as a judge.

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.


First, let me respond to your question in general.  Over my five years of service, I have tried to determine what I believe is an appropriate sentence on a case by case basis.  In determining an appropriate sentence, I try to take into consideration the seriousness of the crime, the defendant’s status, the defendant’s age, the defendant’s background (educational level, marital status, work history), the defendant’s record, law enforcement input and victim input.

a.
Repeat offenders:  I would normally impose a harsher sentence on this class of defendants.

b.
Juveniles (that have been waived to the circuit court):  As I have indicated above, I take into consideration the age of the offender.  If the juvenile has been waived to circuit court, then it is likely that juvenile is before the court because of some serious offense which, as I have indicated, is another consideration.  If appropriate, I might consider for such an offender sentencing under the Youthful Offender Act (if permitted) or Shock Incarceration.

c.
White collar criminals:  As I mentioned above, I take into consideration the status of the offender and the offender’s education.  This class of offender is likely to be better educated and have had more opportunities than other classes of offenders.  As a result I might require a greater degree of responsibility of such offender.

d.
Defendants with a socially and/or economically disadvantaged background:  Again, these factors would normally be considered.   Certainly, a defendant’s socially or economically disadvantaged background would not necessarily require that such defendant be treated more leniently than others.

e.
Elderly defendants or those with some infirmity:  The age and health of the defendant would be a consideration, but would not necessarily be a reason to refrain from imposing some period of incarceration.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender? No.

22.
Have you attended all mandatory judicial continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  I believe that as a judge I am required to treat people fairly, impartially, and with respect.  A judge should be patient in his or her dealings with attorneys, litigants, and members of the general public.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Just as I am a father and a husband seven days a week, twenty-four hours a day, I am likewise a judge for the same period.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  The answer to both questions is no.  Obviously there are times when a judge may become irritated or even angry with members of the public, defendants, and attorneys.  However, it is inappropriate for a judge to allow such feelings to affect his treatment of those folks or any decision which he or she might make in regards to those folks.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/James E. Brogdon, Jr.

Sworn to before me this 13th day of July, 2001.

Notary Public for South Carolina

My commission expires:  11/22/2001

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat: Family Court, Sixth Circuit, Seat 2

NAME:
Mr. Walter B. Brown, Jr.

HOME: 
423 Bratton Street, Winnsboro, SC 29180

BUSINESS: 
P.O. Drawer 180, Winnsboro, SC 29180

TELEPHONE:

(home):  (803) 635-5750




(office):  (803) 712-6734

2.
Date and Place of Birth:  April 10, 1947, at Columbia, Richland County, S.C.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on April 12, 1975 to Harvey Newsom Walker.


Never divorced.


Children:
Frances Walker Brown, age 23, law school student;


Katherine Anne Brown, age 19, college student.

6.
Have you served in the military?

South Carolina Army National Guard: 1969-1975; Rank E-5; retired; Honorable discharge 1975.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

University of South Carolina, 1965-1969, Bachelor of Science Degree;

University of South Carolina School of Law, 1970-1973; J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina - 1974 (2)

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Freshman Class President 1965-1966

SC State Student Legislature 1967-1969

Kappa Alpha Order 1965-1969 Interfraternity Council

Page - SC Senate 1966-1969

Clerk of Senate Finance Committee 1971-1973

10.
Briefly describe your continuing legal or judicial education during the past five years.

(a)
attended CLE seminars at USC Law School;

(b)
attended Judicial Conferences;

(c)
Drug Court Planning Initiative.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  Not applicable.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

SC State Supreme Court
1974;

US Federal District Court
1981.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

General Practice of Law
1974-1994

Practiced in Winnsboro, 1974-1994, practice consisted of criminal (Magistrate and General Sessions), domestic, civil, social security, real estate, bank law, and Town Attorney.

15.
What is your rating in Martindale-Hubbell?  A.V.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If the candidate is seeking a different type of judgeship, please answer questions based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Sixth Circuit Family Court Judge, Seat 2 from February 24, 1994 to June 30, 1996. Elected to fill unexpired term of Judge Thomas B. Barrineau, Jr.  Re-elected June 30, 1996 to June 30, 2002.

City Recorder for the Town of Winnsboro - 1976-1980

Appointed by Town Council - Jurisdiction was limited to offenses inside Town limits and punishment was $100.00 or 30 days in jail.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Stanton vs. Stanton, 326 S.C. 566, No. 2660 filed 4/21/97, Custody;

(b)
Hill vs. Hill - Unpublished opinion No. 98-UP-358 filed 7/16/98, equitable division;

(c)
Hess v. Lancaster - unpublished opinion No. 378, filed 5/24/2000, custody case;

(d)
Wagner v. Wagner - unpublished opinion No. 2000-UP-442, filed 6/13/00 - divorce, custody and equitable division;

(e)
Smith-Cooper v. Cooper - opinion No. 3295, filed 2/12/01, reduction in alimony.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

Lobbyist for SC Association of Motion Picture Theatre Owners 1983-1993;

Lobbyist for SC Trial Lawyers Association 1985-1986.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?

Sued by Beverly and Kim Hooper in the Court of Common Pleas for Fairfield County.  The Plaintiff dismissed the action.

Sued in Federal Court by a former criminal client, Jeff W. Cochran vs. Robinson, et al.  Dismissed by the Court for lack of merit.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.

1983- 1993, South Carolina Association of Motion Picture Theatre Owners;

1985-1986, South Carolina Association of Trial Lawyers.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.

I have no knowledge of any formal charges or informal allegations against me for violations of these provisions.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.

I have no knowledge of any charges or informal allegations against me for violations of these provisions.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
South Carolina Bar Association;

(b)
American Bar Association.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
The Palmetto Club of Columbia;

(b)
The University Club – Blythewood;

(c)
Fairfield Country Club- Winnsboro;

(d) USC Gamecock Club;

(e) USC - Alumni Association.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

48.
Personal References:

(a)
William A. Harwell, President

(803) 337-2251

Bank of Ridgeway

P.O. Box 8, Ridgeway, SC 29130

(b)
John A. Martin 


(803) 635-4912

P.O. Box 298, Winnsboro, SC 29180

(c)
Tommy Richardson


(803) 712-6520

Fairfield County Tax Assessor

PO Drawer 60, Winnsboro, SC 29180 


(d)
W. Michael Linville


(803) 712-6503



PO Drawer 60, Winnsboro, SC 29180

(e)
Dr. David Waters


(803) 635-3391

Sion Presbyterian Church

116 W. Washington Street, Winnsboro, SC 29180

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Name:

Walter Boyd Brown, Jr.

Address:

423 Bratton Street (P.O. Box 4l), Winnsboro, SC 29180

Home Telephone:
(803) 635-5750

Work Telephone:
(803) 712-6734

E‑Mail Address:
wbbrown@scjd.state.sc.us

1.
Why do you want to serve another term as a Family Court Judge?  In the six years since my last election, I have become very comfortable in fulfilling my responsibilities as a Family Court Judge.  I do not think that I have become cynical and still look forward to going to work everyday.  I hope that I still have enough lawyer left in me to where I am considerate of the attorneys that practice in my Court and I have not lost my patience to give the lawyers an opportunity to work which I think is essential in doing this job.  I have not lost my enthusiasm for trying to help young people and attempt to talk to each one in hopes of making a difference.  After eight years on the bench I dont think I have experienced any burn out but I do try to leave my work at the office and really enjoy my free time.  Lastly, I think that I am doing a pretty good job and feel that I can continue to do so for another six years.

2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I don’t allow them.  There could be a situation involving life or death of a child.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  If questionable, I recuse myself.  My former partner is retired.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would probably recuse myself if a lawyer raises the issue.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  Recuse myself.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept either.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would probably talk to them personally.  If this did not resolve the problem, I would notify the proper disciplinary authority.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you have remained involved with since your election to the bench?  No.

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?  The vast majority are prepared at my request by the attorney.

14.
What methods do you use to ensure that you and your staff meet deadlines?  My secretary keeps a record of all orders due and contacts lawyers to make sure they are completed in a timely manner.

15.
What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?  Other than being active in the Family Court Judges Conference (President for 2001), I don’t get very involved.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  Serve in my spare time in State High School Mock Court, serve as Drug Court Judge for Sixth Circuit when established, and speak at Guardian ad litem training sessions.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  No.

18.
Do you give any special considerations to pro se litigants in family court?  Yes, if a simple uncontested no fault divorce, I will help, but not otherwise.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender? No.

22.
Have you attended all mandatory judicial continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  To be patient, considerate of all parties, even-tempered, and to give appearance of complete fairness.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  24 hours a day, 7 days a week.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  No.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  0

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Walter Boyd Brown, Jr.

Sworn to before me this 4th day of July, 2001.

Notary Public for South Carolina
My commission expires:  7/2/2007

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat:  Family Court Judge13th Judicial Circuit, Seat #5
1.
NAME:
Mr. Robert N. Jenkins, Sr.

HOME:
104 Grayson Drive, Travelers Rest, SC 29690

BUSINESS:
Post Office Box 757, Greenville, SC 29602

TELEPHONE:
(home):  (864) 834-2593


(office):  (864) 467-5854

2.
Date and Place of Birth:  August 8, 1947, at McClellanville, S.C.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on August 6, 1972, to Margaret Helen (Rivers) Jenkins.

Never divorced.

Children:

Robert Nathaniel Jenkins, Jr., age 28 - Verizon Account Rep., Greenville, S.C.;

Jason Matthew Jenkins, age 20 - College: Tuskegee, Alabama.

6.
Have you served in the military?

Yes, 8/66 thru 5/69 - Reg. Air Force, E-5 (Staff Sergeant) AF11820038. In active reserve - 6/69 thru - 8/72; Honorable Discharge: 8/72.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

(a) Yuba Community College, Marysville, California - Evening college while on military active duty.  (1967-68);

(b)
Sacramento State College, Beale AFB, California- Extension College; evening classes while on military active duty,  (1968-69) New assignment;

(c)
University of Guam, Agana, Guam - Evening college hours while on active duty, (1968-69) Completed active duty term.  Early out to attend college;

(d)
The Citadel, Military College of South Carolina - B.A. Degree (Political Science) (1969-72);

(e)
The University of South Carolina Law School - Juris Doctorate (1972-75);

(f)
Columbia University Law School (1982) - Two weeks Program for Lawyers in areas of evidence and Civil Procedure; received Certificate.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1976.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

1970-72:  One of the original organizers of the Citadel Big Brothers Assoc. for orphans at Jenkins Orphanage, Charleston, SC;


1970-72:  One of the original organizers of the Citadel’s Black Students Association; served at its first Secretary/Treasurer;


1970-72:  Under the sponsorship of the Citadel’s Black Students Association, coordinated an evening tutoring program for minority elementary students on the Eastside of downtown Charleston (Presbyterian Center);


1970-72:  Member of the Citadel Veteran’s Association;

1972-75:  Member of the Black Law Students Association: elected President 1975.



Served as a tutor for minority first year law students.


1972-75:  Member of the Student Division, American Bar Association, served as a student delegate from the University of South Carolina Law School.


1972-75:  Served as a graduate student employee with the Office of the Governor (Division of Administration).

10.
Briefly describe your continuing legal or judicial education during the past five years.

I have consistently satisfied CLE requirements in excess of basic requirements:

Orientation for new Family Court Judges (1996)

Annual Judicial Conference with emphasis on current legal development in Family Law (1996-1999);


Annual Family Court Judges Conference, current updates in areas of interest in Practice and Procedure and Substantive Development in Family Law (1996-1999);


National Council of Juvenile and Family Court Judges, Reno, Nevada;

Annual Conference (1998);


Evidence In Juvenile and Family Court (1998);


Advanced Family Law (1997);


National Judicial College General Jurisdiction (2000);



S.C. Bar Criminal Law Comprehensive Review (1999).

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  Yes.


I have taught the Juvenile Law/Pre-Trial Diversion Course through the sponsorship of the Department of Youth Services and the local Solicitor’s Office.  It was a ten (10) week course designed to teach juveniles between ages 13-16 responsible civil conduct under the law; giving them exposures through site visits and guest presenters on law enforcement functions, (1986-88).

I have served as a presenter for the SBA COMMITTEE for Indigent Representation on the topic on Judicial Responses to PRO SE Representation (1998).

I have served as a presenter for the Family Court Judges Conference on topic of Judicial Ethics. (1998).

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None Published.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

U.S. Supreme Court – 1982;

U.S. Fourth Circuit – 1976;

U.S. District Court – 1976;

S.C. Supreme Court – 1976;

U.S. Military Court of Appeals – 1976.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

1976-79:
Engaged in the active practice of law as a Staff Attorney/Managing Attorney with Legal Services Agency headquartered in Charleston, South Carolina (NLAP, Inc.).

Provided direct legal assistance to indigent clients in the areas of Family Law (50%), State/Federal Housing Law (20%), State/Federal Public Benefit Laws (15%), and State/Federal Consumer Law involved in Claim & Delivery and Deficiency Suits (10)%).  Other areas of service provided included the preparation of wills and deeds; powers of attorney for clients financial affairs.  Yearly caseload exceeded 300 cases.


In this position, I also coordinated the expansion of offices to Georgetown, Kingstree and Beaufort Counties.


In addition, I coordinated the attorneys’ weekly office schedule for client intake and served as the office liaison with the local courts.  The office yearly caseload exceeded 5,000 cases.

1979-95:
Engaged in the active practice of law as a Attorney/Administrator titled: Director/General Counsel for Legal Services Agency of Western Carolina, Inc. in   Greenville South Carolina.  Fifty percent of time was devoted to client practice in association with 13 staff attorneys in the areas of: Family Law Practice (50%), Federal Consumer Law (10%) and other legal services associated with the practice of Poverty Law. I was responsible for the legal services provided through offices located in Greenville, Anderson, and Greenwood, serving those areas and the adjoining counties of Edgefield, McCormick, Abbeville, Oconee and Pickens.  The yearly total caseload exceeded 4,000 cases.


Served as legal counsel for numerous local community organizations whose missions were to improve the lives of people in poverty.  Examples include: Greenville’s Child, Inc., Save Our Sons, Neighborhoods In Action, The Neighborhood Economic Development Corporation, and Brockwood Senior Housing Corporation.


Served as an attorney member on the Kellogg Bar & Bench Sub-Committee of Judicial Administrative Policy, recommending Family Court Rule changes affecting disposition of cases where the State is involved in establishing permanent placement for Foster Care children (1993-on-going).


I was responsible for the hiring and training of all staff attorneys.  I was responsible for public relations with the court system and the community.  I served as liaison to the local state and national bar associations.


I was responsible for managing a yearly operating budget of over one million dollars and served as the general counsel for the corporation’s financial affairs with state/federal government and other regulating bodies.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  Non-rated.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If the candidate is seeking a different type of judgeship, please answer questions based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Yes.  Family Court Judge hold Seat #5 in the Thirteenth (13) Judicial Circuit 1996 - Present. (Terms expires June 2002).

I am now serving as a Circuit Family Court Judge for the 13th Judicial Circuit.

My current term is through June 2002.  This is a court of limited jurisdiction by statute covering marital litigation, juvenile cases, child dependency cases and other domestic relations issues.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Rourk vs. Rourk, 95-DR-95-08-1178, Charleston

T.P.R. (Private Action) (Termination of Parental Rights)

The decision disallows termination based on application of S.C. law.

(b)
Wham vs. Simpson, et al., Greenville 96-DR-23-5756


T.P.R. (Private Action) (Termination of Parental Rights)

The decision disallows termination based on application of S.C. law.

(c)
Simons vs. Simons, Greenville 98-DR-23-550, 98-DR-23-1819

(Private marital litigation involving issues of divorce, custody, child support, equitable division of property and debts, and attorney fees.)

The decision voids a purported agreement due to unequal bargaining position and legal unrepresentation of the wife.  It allows issues to be presented after the wife obtained competent representation.

(d)
SCDSS vs. Evans, et al., Greenville, 95-DR-23-5300, 97-DR-23-1073 

T.P.R. (Public Action) (Termination of Parental Rights)

The decision allows termination based on S.C. law application.

(e)
SCDSS vs. Sturkey, et al., Greenville, 99-DR-23-258

T.P.R. (Public Action) (Termination of Parental Rights)

The decision allows termination based on S.C. law application.

S.C. Court of Appeals 4/22/99 - Opinion #99 - affirms.

24.
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.

Yes.  1979-1996 - Director, Legal Services Agency of Western Carolina, Inc.  Appointed through selection by quasi-public Board of Directors.

1984-86 - State Advisory Committee on Workers Compensation Laws - Appointed by the Governor of South Carolina.

1990-1996 - Board of Directors, South Carolina Protection and Advocacy System for the Handicapped, Inc. - Appointed by Board of Directors.

1991-1996 - The Citadel Board of Visitors - by designation for the State Superintendent of Education.

1993-1996 - Board of Directors, South Carolina Families for Kids - Appointment by Board of Directors.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.

Candidate for Resident Seat #2 Circuit Court of Greenville, February 2000.  Withdrew before formal election.

Candidate for Judicial Seat #3, Family Court, Greenville County (Thirteenth Judicial Circuit. - January 1992.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  Yes.

(1)
State Government Employee (1972-76) Office of The Governor, Division of Administration (Supplemental Graduate Student Employee).

(2)
Sam Solomon Wholesaler (part-time undergraduate work)/Stockroom. (1971)(6 mos).

(3)
Pic & Pay Shoe Retailer (Management Trainee Program) (1972) (4 mos).

(4)
Military Service (Air Force) 1966/69.

(5)
Chock Full of Nuts Restaurant Chain - clerk (1964/66)

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  Yes.


Professionally:  as a defendant in my official capacity as Managing Attorney with Neighborhood Legal Assistance Program.  The case alleges violation of FOR, Fair Labor Standards Act, The Legal Services Corporation Act and alleges discrimination.  The case was dismissed with prejudice on 8/5/80 by Judge Hawkins @ 2-CV-79-1360 D4.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s 

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the 

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.  Not for the purpose of seeking pledges before screening.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
South Carolina Bar Association, member of the Economics of Law Practice Division;

(b)
South Carolina Black Lawyers Association, member; served as its Treasurer 1976-1980;

(c)
Greenville Bar Association, dues paying member;

(d)
American Bar Association, member; served on the Economics of Law Practice Group;

(e)
South Carolina Legal Services Advisory Group B served as Chairman 1983-1996;

(f)
National Project Advisory Group for Legal Services B served as SC representative (1983/96).

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


a)
Allen Temple A.M.E. Church B Board of Trustees; Assist Superintendent of Sunday School; Member, Finance Commission;

(b)
Association of Citadel Men member;

(c)

Northwest (Travelers Rest) YMCA- Board member 1996 - present.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


(a)
Concurrent Resolution #S698 from the State Legislature for Outstanding Service as a Governor Appointee to the State Committee for Improvement of Workers Compensation Law - 1987.

(b)
Certification of Appreciation Award from The State Department of Youth Services for teaching the Pre-Trial Diversion Class for Juvenile - 1985.


(c)
Columbia University School of Law B Completed two weeks course in Civil Procedure taught by Judge J. Weinstein (1982).

(d)
Leadership South Carolina - 1983 Graduate.


(e)
Leadership Greenville B 1982 - Graduate.


(f)
Executive Leadership Course, Center for Creative Leadership, Greensboro, N.C. - 1989.


(g)
Received Board Member of the Year Award for board and legal services work for Greenville’s Child, Inc. (1993).


(h)
Received Outstanding Attorney Award for legal services rendered to the Save Our Sons, Inc. (S.O.S.), 1994.  Save Our Sons is a non-profit community-based organization dedicated to reducing the rate of incarceration of African-American male juveniles by working with the Family Court System and judges as an alternative placement for structured mentoring and development.


(i)
Coordinated the establishment of the Libra Society, a local volunteer organization for lawyers to give pro-bono service to indigent clients through Legal Services of Western Carolina, Inc. and the State Bar Pro-Bono Program.  This has resulted in more than 115 lawyers from Greenville and Pickens Counties serving on referral panels to serve the Family and Probate Courts in the 13th Judicial Circuit.


(j)
Judicial member appointed by the Chief Justice to serve on the Commission of Judicial Conduct (1996-present). 


(k)
Member - Family Court Judges Advisory Committee (1996-present).


(l)
Chief Administrative Judge for Family Court for the 13th Judicial Circuit (Greenville and Pickens (Counties) from 1/99 to 12/99.


(m)
Faculty member - Family Court Judges Orientation Classes 2000/2001.


(n)
Selected as one of twelve honorees on the 2001 BellSouth African American Calendar for the State of South Carolina.


(o)
Selected as the 2001 recipient of the Greenville County Human Relations Commission’s R. Cooper White Award for Equality and Justice.

48.
Personal References:

(a)
Hon. William M. Catoe, Jr. (U.S. District Court)


P.O. Box 10262, Greenville, SC 29603


(864) 241-2740

(b)
John P. Britton, Esquire


Post Office Box 1429, Sumter, SC 29151-1429

(803) 773-7473


(c)
Mr. Roger Owens, CEO, Save Our Sons, Inc.



8 W. McGee Avenue, #10, Greenville, SC 29603
(864) 271-1961

(d)
Dorothy Manigault, Esquire


103 Chapman Street, P.O. Box 392


Greenville, SC 29602




(864) 235-7073

(e)
Mrs. Judith Raines

 
Greenville Heritage Federal Credit Union


75 Reedy View Drive, Greenville, SC 29602

(864) 467-4160

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE (Incumbent)

Name:


Robert N. Jenkins, Sr.

Address:

104 Grayson Drive, Travelers Rest, S.C. 29690

Home Telephone:
(864) 834-2593

Work Telephone:
(864) 467-5854

E‑Mail Address:
rjenkins@scjd.state.sc.us

1.
Why do you want to serve another term as a Family Court Judge?  To continue my judicial career in service to my community and State.

2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  My personal philosophy is to avoid such contacts.  There will be times where ex-parte petitions are formally filed with the Court.  If I am serving as Administrative Judge, I may have to determine whether - and to what extent- an emergency exist which would merit immediate consideration or action.  This would have to be in exceptional circumstances, only.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  My personal philosophy on recusal is to not preside over cases where there is an actual conflict of personal interest involving either a party or an issue.  If there is a possible apparent conflict of interest which would not affect my judgment after disclosure to the litigants, I would consider any objections made by the litigants before deciding whether to proceed or not.  This must be considered on a case by case basis.  Former associates’ or partners’ cases could not be heard until sufficient time has passed to divest any actual or apparent conflicts.  Lawyer-legislators present an apparent conflict because it is common knowledge that they vote in judicial election, however, they vote to elect all judges.  Therefore, I would not automatically recuse myself.  My decision would be made on a case by case, factual basis.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would give great deference to the objection in making my decision.  If I decided to proceed, I would be compelled to explain on the record.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I would consider this as a possible serious basis for me to recuse myself from hearing the matter.

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts or hospitality knowingly, except from close relatives.  I would not hear cases involving close relatives or friends.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would consider it my duty to report such conduct to either the Commission on Lawyer or Judicial Conduct.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you have remained involved with since your election to the bench?  No.

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?  I issue written instructions to attorneys I select to prepare the order.  These are sent to the opposing attorneys or pro-se litigant before the order is prepared.

14.
What methods do you use to ensure that you and your staff meet deadlines?  I use daily/weekly tickler calendar for things needing to be done.  This is monitored by my secretary.

15.
What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?  My personal view is that the legislative branch make the laws.  The Judiciary applies the law to the facts presented in a given case.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I serve on the Family Court Judges Advisory Committee.  When requested by Legislators, our collective views are given on issues which may affect the operation of our Courts.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  Yes, I make a point not to discuss cases outside of the formal court setting.  I restrict socializing to a very limited group of people who do not appear before me.

18.
Do you give any special considerations to pro se litigants in family court?  Yes.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender? No.

22.
Have you attended all mandatory judicial continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  I believe a judge should be reserve in his conduct both “on” and “off” the bench.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  This rule applies all the time, seven days a week and twenty-four hours a day.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  No.  I believe a Judge should restrain himself from showing anger to the extent he is out of control.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  I have not expended more than $100 at this point.  If I do, I shall report this to the House and Senate Ethics Committees.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No. 

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ Robert N. Jenkins, Sr.

Sworn to before me this 9th day of July, 2001.

Notary Public for South Carolina

My commission expires:  3/12/2007


PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat: CIRCUIT COURT AT LARGE, SEAT 11

NAME:

Ms. ALISON RENEE LEE

HOME:

141 SILVER LAKE CIRCLE, COLUMBIA, S.C. 29212

BUSINESS:

POST OFFICE BOX 192, COLUMBIA, S.C. 29202




1701 MAIN STREET, SUITE 324, COLUMBIA, S.C. 29202

TELEPHONE:

(home):  803 - 732-2517




(office):  803 - 748-4668

2.
Date and Place of Birth:  September 17, 1958, Washington, D.C.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on May 3, 1986, to Kenzil Franklin Summey.


Never divorced.


Children:
Julian Christopher Summey, age 13;




Amanda Leigh Summey, age 10.

6.
Have you served in the military?  Not applicable.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Vassar College, September 1975 to May 1979, Bachelor of Arts degree


Georgetown University, Summer 1976


Tulane University School of Law, September 1979 to May 1982; Juris Doctor degree


University of Grenoble, France, summer law program 1980


University of South Carolina Law School, Summer 1984

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


Texas, 1982


Louisiana, 1983


South Carolina, 1984

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


Vassar College:



Student Advisor to Freshman Class of 1982 (1978-79)


Cuba Field Study Trip - one of 20 students selected to go to Cuba and to study the effect of the Castro regime on the culture and make a presentation (March 1978)



Vassar College Gospel Choir, Business Manager (1977-78)



Summer Jobs Coordinator, Office of Career Planning and Placement (1976-1979)


Tulane Law School:



Vice President Freshman Class (1979-80)



Best Oralist Freshman Moot Court Competition



National Appellate Moot Court Team (1980-81)



Mardi Gras Coalition, Legal Services (1981)



Tulane Moot Court Board (1981-82)



Academic Affairs Representative Senior Class (1981-82)



Quarter Finalist Senior Appellate Competition (1982)

10.
Briefly describe your continuing legal or judicial education during the past five years.


1996 - School Law in South Carolina (6.0)



The Woman Advocate in South Carolina (7.58)



Ethics Seminar (3.0)



Criminal Practice (6.0)


1997 - carried over credits from 1996



National Judicial College - Advance Evidence (1 week)


Summary of 1997 Revisions of Lawyer Disciplinary Process & the Ethics Act (2.0)



South Carolina Woman Advocate: Making Practice Perfect (7.5)


1998 - carried over credits from 1997



Rules, Rules, Rules - S.C. Rules of Civil Procedure (3.0)



South Carolina Woman Advocate (4.25)



Employment and Labor Law (3.0)



Ethics Seminar (3.0)


1999 - carried over credits from 1998



Annual Criminal Law Update (7.0)



Circuit Judges Orientation School (17.25)



S.C. Judicial Conference (7.25)



S.C. Circuit Judges Conference (6.0)


2000 - carried over credits from 1999



National Judicial College - General Jurisdiction (58.08)



Annual Criminal Law Update (6.0)



S.C. Circuit Judges Conference (6.5)



S.C. Judicial Conference (7.75)

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?


JCLE - Basic Elements of Proof in the Family Court (August 1985)



Topic:  Settling the Family Court Record on Appeal 


Basic Federal Court Practice (September 1985)



Topic:  Pretrial Orders, Sanctions & Local Rules


Drafting Criminal Laws under the Sentencing Classification Act (November 1993)


Bridge the Gap (May 1996, March 1997, May 1997, March 1998, May 1998)



Topic:  Practice Tips for the Administrative Law Judge Division


1996 That Was the Year That Was (January 1997)



Topic:  1996 Update for the Administrative Law Judge Division


Rules, Rules, Rules: S.C. Practice & Procedure Update (March 1998)



Topic: Rules of the Administrative Law Judge Division


South Carolina Woman Advocate: Moving into the Millennium (May 1998)

12.
List all published books and articles you have written and give citations and the dates of publication for each.  Not applicable.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


Supreme Court of Texas, November 1982;


Supreme Court of Louisiana, October 1983;


Supreme Court of South Carolina, September 1984;


U.S. District Court, District of South Carolina, Fall 1984;


U.S. Court of Appeals, Fourth Circuit, April 1985.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.


1982-83 Law Clerk, Honorable Israel M. Augustine, Jr., Louisiana Fourth Circuit Court of Appeals


1983-84 Law Clerk, Honorable C. Tolbert Goolsby, Jr., South Carolina Court of Appeals


1984-89 Associate, McNair Law Firm, P.A., primarily litigation in contract or consumer related issues.  Last two years practice labor and employment related litigation.


1989-94 Staff Counsel, S.C. Legislative Council, drafting legislation and amendments for members of the General Assembly in the areas of transportation, crime, corrections and prisons, and education.


1994-1999. Administrative Law Judge presiding over administrative hearing relating to insurance, environmental permitting, alcoholic beverages, wages, taxes, video poker, bingo, appeals from occupational licensing boards, and hearings on regulations promulgated by certain state agencies.


1999-present.  Circuit Court Judge.  Court of general jurisdiction in criminal and civil matters.  Appellate jurisdiction over municipal, magistrate cases as well as administrative agencies and boards or commissions.

15.
What is your rating in Martindale-Hubbell?  Not rated to my knowledge.  Listed as an associate with the McNair Law Firm 1985-1989.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If the candidate is seeking a different type of judgeship, please answer questions based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.



Elected by the General Assembly in February 1994 to the office of Administrative Law Judge which is a quasi-judicial function within the executive branch of government.  Jurisdiction is limited to fact finding within the context of administrative hearings involving taxes, licensing, permitting and rate-making.  Act as an appellate body in matters involving occupational licensing and foster care licensing, among others.  Conduct public hearings and decide the reasonableness and need for regulations promulgated by certain state agencies.



Elected by the General Assembly in February 1999 to Circuit Court.  Court of general jurisdiction covering civil and criminal matters.  Appellate jurisdiction over administrative agencies and boards and commissions within the executive branch.  Also appellate jurisdiction over municipal and magistrate cases.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.


(a) 
Ward v. South Carolina, 98-CP-40-4069, reversed 538 S.E.2d 245 (S.C. 2000)



Ward, a federal retiree, filed suit against the state seeking to have declared unconstitutional statutes enacted providing state retirees a “rebate” on income taxes in response to Davis v. Michigan.  The State filed a motion to dismiss the lawsuit which was granted on the basis that Ward failed to exhaust her administrative remedies before the Department of Revenue and the Administrative Law Judge Division.  The Supreme Court reversed the decision stating that exhaustion of remedies was not required when the sole issue for determination involves the constitutionality of a statute.  Neither the Department of Revenue nor the ALJD has jurisdiction to determine the constitutionality of a statute.


(b) 
Harmon v. American Amusement Co., et al., 97-CP-40-2799.



Harmon filed suit seeking damages when the video gaming machine he was playing malfunctioned and accrued credits in excess of $5 Million.  His claims involved breach of contract, fraud and deceit, conversion, civil conspiracy, negligent misrepresentation, and unfair trade practices.  Each legal theory was considered and were dismissed.


(c) 
Sloan v. Greenville County, et al., 99-CP-23-4464.



Mr. Sloan sued Greenville County seeking to declare its action unlawful in connection with the procured construction of the family Court Building Expansion.  The County sought dismissal of the lawsuit claiming Mr. Sloan did not have standing to bring the lawsuit.  The decision found that Sloan had standing to bring the action against the County as a taxpayer when the legislative acts sought to be enjoined are unlawful.


(d)
Jordan, et al v. Holt, et al., 96-CP-26-3792.



This was a non-jury trial in partners in a failed restaurant venture sought dissolution of the partnership, an accounting of the assets and claims for damages from the operation of the business.  The trial lasted one week and involved voluminous documents, checks, records and photographs.


(e) 
Curtis v. State of South Carolina, 99-CP-23-2463.



Curtis sought to enjoin the state from enforcing a statute prohibiting the sale of urine in interstate commerce and to declare the statute unconstitutional. Held the statute was constitutional and not an infringement on his rights to privacy, free speech, contract and commerce.

24.
Have you ever held public office other than judicial office?  No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?


Yes.  Candidate for Circuit Court At Large Seat 10.  Election in April 1997, withdrew two days before the election.  Seat won by James R. Barber, III.  Also candidate for Circuit Court At Large, Seats 1 and 7.  Withdrew candidacy when Commission nominated me as a candidate for Seat 11 in February 1999.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  Not applicable.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?


Yes. I was named, in my capacity as an Administrative Law Judge, in an action in York County (C/A No. 97-CP-46-1679).  This action sought injunctive relief to compel a stay of a contested case pending before me.  The Administrative Law Judge Division was also named a party.  We were dismissed from the action.  The remaining parties reached an agreement.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  If so, give the dates of your employment or activity in such capacity and specify by whom you were directed or employed.  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


American Bar Association (1985-90)


South Carolina Bar Association


South Carolina Women Lawyers Association


Richland County Bar Association


Young Lawyers Division representative to the Committee on Continuing Legal Education 



(July 1987-June 1988)


Associate Commissioner, Board of Grievances and Discipline (1987-1989)

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


Columbia Chapter of The Links, Inc. (1987 - present)



President 1994-98



Vice President 1993-94



Corresponding Secretary 1990-93


Columbia Chapter, Jack and Jill of America, Inc. (1992 - present)



Parliamentarian 1995-97


St. Peter's Catholic School Board (1993-97)



Chairperson 1995-96


St. Peter’s Catholic Church Parish Pastoral Council (1998-2001)


Honored by the S.C. Chapter of the National Association of Bench and Bar Spouses in April 1999.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

48.
Personal References:


(a)
Mrs. Nancy M. Monteith



1731 E. Buchanan Drive, Columbia, S.C. 29206

803-782-2189


(b)
Mrs. Madeline McMillion



Principal, St. Peters Catholic School



1035 Hampton Street, Columbia, S.C. 29202

803-252-8285


(c)
Mr. John T. Kleckley



228 Rucker Road, Chapin, S.C. 29036 


803-732-0158


(d)
Ms. Molly Combs, Retail Relationship Manager



First Citizens Bank, 1230 Main Street, Columbia, S.C. 29201


(e)
Mrs. Vivian Breedlove



415 Beech Glen Drive, Columbia, S.C. 29229

803-419-0564

Sworn Statement to be included in Transcript of Public Hearings

Circuit Court Judge
Name:


ALISON RENEE LEE

Address:

141 SILVER LAKE CIRCLE, COLUMBIA, S.C. 29212

Home Telephone:
803 732-2517

Work Telephone:
803 748-4668

E‑Mail Address:
aleej@scjd.sc.us

1.
Why do you want to serve another term as a Circuit Court Judge?  I have been a public servant for over twelve years.  Being a circuit court judge allows me to have a positive impact on society by assisting people to reach a peaceful and orderly resolution of disputes.  In my view, there is no higher achievement for a lawyer than to serve as a judge.  I believe my abilities and talents are suited to continuing in this profession and I want to serve in this capacity.
2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ordinarily, I do not discuss any cases which have been assigned, are pending or closed with any of the parties, their attorneys or representatives.  If a question arises, my administrative assistant or law clerk requests that the matter be addressed in writing copied to all parties or a conference call is scheduled to discuss the matter with all parties or their representatives.  For simple clerical questions regarding a case or its status, my assistant or law clerk will answer them or refer the call to the Clerk of Court.


I am currently the Chief Administrative Judge for the Fifth Judicial Circuit.  Part of my responsibilities include conducting status conferences, minor settlements, scheduling emergency and other hearings.  Often attorneys insist that they have permission to discuss substantive matters during these meetings.  If both attorneys cannot attend or one does not feel the need to attend, I require the absent attorney to provide his/her permission to go forward in writing before the meeting occurs.


There are situations in which ex parte communications are allowed.  These include administrative matters in which substantive matters are not discussed, situations in which the other party is not placed at a disadvantage, and matters allowed by the Rules of Civil Procedure (such as temporary restraining orders).

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  Mere affiliation with any of these classes of lawyers would not require recusal.  If faced with a situation in which my impartiality could reasonably be questioned, I would recuse myself.  Certainly if I thought my friendship with one of these lawyers would interfere with my impartiality or cause me to hesitate because of the friendship, recusal would be appropriate and required.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  Under the canons of judicial conduct, a judge should avoid the appearance of impropriety and bias.  Having disclosed information that could reflect on that impartiality, if one of the parties did not waive the potential conflict, I would have to recuse myself even if I felt I could be impartial.  The only exception occurred when a lawyer sought recusal in a lawsuit against McNair Law Firm.  I did not recuse myself because it has been over ten years since I was employed there and I have no close affiliations with any associates, partners, or employees, and I had no knowledge of any of the underlying circumstances of the allegations.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  Recusal would be required for any appearance of impropriety and certainly any such appearance involving my spouse or a member of my family or close relative.

9.
What standards would you set for yourself regarding the acceptance of gifts or social hospitality?  I have accepted lodging from lawyer associations (e.g. Trial Lawyers or Defense Lawyers) when invitations to attend meeting have been extended to all judges.  My policy is to accept invitations equally from both plaintiffs’ and defense organizations.  I have also accepted a meal from an organized group of lawyers (e.g. Richland County Bar) when all judges in the circuit or state have been invited. I do not accept any other offers of gifts or hospitality including food, beverage, lodging, etc. or gifts from lawyers who appear before me.  I will accept a meal, transportation or lodging in connection with expenses incurred if invited to speak to a group out of town and the time of the engagement requires it.  

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  If I had actual knowledge of any misconduct, I would first discuss it with the person and inform him/her of my duty to report the conduct to the appropriate authority.  If the misconduct is reported to me, then I would try to ascertain the circumstances and discuss the fact that it was reported to me as potential misconduct.  If the explanation reveals that there is misconduct, then I would be required to report it to the appropriate authority.

11.
Are you affiliated with any political parties, boards or commissions which, if you were elected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you would envision remaining involved with if reelected to the bench?  No.

13.
How do you handle the drafting of orders?  When necessary, I ask both parties to sent proposed orders on computer disk and exchange them with opposing counsel.  Otherwise my law clerk will do the first draft with instructions from me.  Sometimes I will draft the order myself with review by the law clerk.

14.
What methods do you use to ensure that you and your staff meet deadlines?  Monthly reports are required by court administration.  I write down the date the matter was taken under advisement and keep a record.  I try to complete orders on a first in, first out basis.  However, there are some matters which can be handled very quickly and those would be completed first.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  Judges should not initiate public policy or engage is activism infringing on other political branches’ authority.  The Supreme Court certainly sets the standard for interpretation of the law.  To the extent the courts are required to determine the constitutionality of actions by the executive and legislative branches, there are certain standards that require the courts to give deference in favor of constitutionality.  The executive and legislative branches set policy.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I will speak at CLE’s and at meetings or conferences ion topics relating to law of which I have knowledge.  I also speak at schools or before groups of children to encourage them to study, set goals, and to work hard to achieve them and succeed.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  Yes.  The extensive travel affects my family.  I restrict any speaking engagements during the months of travel so that I spend as much free time as possible with my family.  Weekends are reserved exclusively for family.  Additionally, since the canons of judicial conduct apply at all times, I remind my children that certain restrictions on activities may be necessary to avoid future problems.  I try to use these occasions as teaching moments. 

18.
The following list contains five categories of offenders that would perhaps regularly appear in your court.  Discuss your philosophy on sentencing for these classes of offenders.

a.
Repeat offenders: I follow the law as it pertains to imposing harsher sentences for persons who have previously been convicted of the same offense.  In addition, under the “two strikes- three strikes” statutes, harsher penalties are imposed for some repeat offenders.

b.
Juveniles (that have been waived to the circuit court): Juveniles waived to circuit court are to be treated as adults.  If the juvenile has a prior juvenile record a more severe punishment may be warranted.  If this is a first offense, then a review of the type of offense and the facts surrounding the offense are warranted.  I will try to impose a sentence that punishes but leaves room for the juvenile to be rehabilitated without long-term incarceration.  If the offense is violent and severe then long term incarceration may be appropriate.

c.
White collar criminals: These offenders are no different from others except they usually breach a trust which has been bestowed in them.  I review prior offenses, the ability to pay restitution, whether the person is employed in a position that would make them likely to engage in such behavior again, whether the offense warrants incarceration given the prison overcrowding situation, and whether there is an opportunity for the person to be rehabilitated and a productive member of society.  Most of these factors are considered for all offenders to be sentenced.

d.
Defendants with a socially and/or economically disadvantaged background:


This is one factor to be considered in determining a sentence.  In addition, I look at the family support and environment, the nature of the offense, the ability to be rehabilitated, criminal history, opportunities for counseling, employment and education.

e.
Elderly defendants or those with some infirmity: I consider the persons age, physical and mental health, ability to adapt to prison life and whether the infirmity is a threat to the prison population and ability to receive care.  This is considered in addition to the nature of the offense and the person’s criminal history.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No.  Although, the canons of ethics do not require recusal involving a “de minimis” interest, a judge should avoid situations in which his/her impartiality may be questioned.  Therefore, I would disclose the interest to the parties and ask if they want to waive any potential conflicts.  If they do not wish to waive the conflict, I would recuse myself.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

22.
Have you attended all mandatory judicial continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  A judge should act fairly and impartially and should strive to conduct himself/herself in a manner that bestows confidence in the legal system.  Both personally and professionally, the judge should act in a manner that would not violate the law or call into question the judge’s ability to act fairly and impartially.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  These rules apply at all times – 24 hours, 7 days a week.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  Judges should not display emotions that question professionalism.  It is inappropriate for judges to display anger to litigants including criminal defendants or to the attorneys.  Judges should take caution that comments and actions are not misinterpreted.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No
30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Alison Renee Lee
Sworn to before me this 17th day of July, 2001.

Notary Public for South Carolina
My commission expires:  10/05/08

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat # for which you are applying:

Administrative Law Judge Division, Administrative Law Judge, Seat No. 2

NAME:

Mr. C. Dukes Scott

HOME:

6413 Pinefield Road, Columbia, SC  29206

BUSINESS:

P.O. Drawer 11667, Suite 224, Edgar Brown Building



1205 Pendleton Street, Columbia, SC 29211

TELEPHONE:

(home):  (803) 782-8547




(office):  (803) 734-0550

2.
Date and Place of Birth:  August 21, 1949, at Orangeburg, S.C.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.
5.
Family Status:  Married on September 10, 1978, to Judith S. Scott.

Divorced June 1978, Charles Dukes Scott, Richland County Family Court, Desertion.


No children.

6.
Have you served in the military?  Yes.  If so, give the dates, branch of service, highest rank attained, serial number, present status, and the character of your discharge or release.


United States Army Reserve, May 1971-1979, Captain, Honorable Discharge.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.


Clemson University, 1967-1971, B.S.; USC School of Law 1971-1974, J.D.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1974.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school.  Give the dates you were involved in these activities and list any leadership positions you held.


USC Law School, Law Review, 1973-1974, Order of Wig and Robe, 1973 - 1974.

10.
Briefly describe your continuing legal or judicial education during the past five years.

American Bar Assn. Annual Law Conference, Salt Lake City, Utah, Feb. 14, 1996,

CLE, SC Civil Procedure Rules to Practice By USC, Sept. 28, 1996;

CLE, Dept. of Revenue, Rules of Conduct and Ethical Considerations for Public Officials and their Employees, Edisto Island, SC, Nov 21, 1997;

CLE, Legal Ethics & Professional Responsibility, USC, Dec 2, 1997;

CLE, The Masters in Trial, Dec 12, 1997;

CLE, SC Circuit Court Arbitrator Certification Training, USC, Jun 26, 1998;

CLE, Professionalism in Practice, USC, Nov 20, 1998;

Administrative Law: Fair Hearing, Jun 14, 1999;

Judicial and Administrative Review, Sep 15, 1999;

3rd Annual Southern States Seminar, Mar 17, 2000;

NAALJ Annual Conference 2000, Oct 14, 2000;

Objections at Trial, Feb 23, 2001.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs? Yes.


Business Law, Columbia Junior College f/k/a Columbia Commercial College, 1975-1997; S.C. Bar Panel, 6-21-97, Electric Deregulation, American Bar Association Annual Law Conference, Feb. 14, 1996, Electric Deregulation.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.  


S.C. Supreme Court; November 14, 1974, U.S. District Court; January 10, 1975.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

1974-1981
Leventis and Scott, et al. Real Estate

1981-1985
Staff Attorney, Public Service Commission, Administrative Law  (Utilities and Transportation)

1984 Willoughby & Scott, Administrative Law

1986-1987
Executive Assistant to Commissioners and General Counsel, Public Service Commission, Administrative Law

1988-1994
Deputy Executive Director and Executive Assistant to Commissioners, Public Service Commission, Administrative Law

1984 Commissioner, Public Service Commission

1999-Present
Administrative Law Judge

15.
What is your rating in Martindale-Hubbell?  I am listed, but not rated.  I was informed by Ms. Lori Yoss of Martindale-Hubbell in 1999 that since I was not in private practice, no rating review would have been conducted.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If the candidate is seeking a different type of judgeship, please answer questions based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  Yes.  Administrative Law Judge, ALJD, elected by General Assembly, 1999-present.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Has jurisdiction over contested cases as defined in Section 1-23-310 involving the departments of the executive branch of government in which a single hearing officer is authorized or permitted by law or regulation to hear and decide such cases, except those arising under the Occupational Safety and Health Act, those matters which are otherwise provided for in Title 56, or those other cases or hearings which are prescribed for or mandated by federal law or regulation, unless otherwise by law specifically assigned to the jurisdiction of the Administrative Law Judge Division.  Has jurisdiction over appeals from final decisions of contested cases before professional and occupational licensing boards or commissions within the Department of Labor, Licensing, and Regulation pursuant to Section 1-23-380 and to review certain final decisions of various other boards or departments.  Has jurisdiction over appeals of prison inmate grievances pursuant to Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d 742 (S.C. 2000).  Conducts public hearings involving the promulgation of regulations by a department for which the governing authority is a single director.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.  See attached copies.

24.
Have you ever held public office other than judicial office? Yes.  Commissioner, Public Service Commission, July 1994 to June 1999; elected by the General Assembly.

25.
List all employment you have had while serving as a judge other than elected judicial office.  Specify your dates of employment, employer, major job responsibilities, and supervisor.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No.

28.
Are you now an officer or director or involved in the management of any business enterprise? No.

29.
A complete, current financial net worth statement was provided to the Commisison.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.
33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  No.  Have you ever defaulted on a student loan? No.  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  Yes.  In an appeal of the Public Service Commission decision, Appellant AT&T named the Commissioners.  The Commissioners were subsequently dismissed from the appeal.

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code  2-17-10(1) from a lobbyist or lobbyists principal?  No.

38.
S.C. Code  8-13-700 provides, in part, that [n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

39.
S.C. Code  8-13-765 provides, in part, that [n]o person may use government personnel, equipment, materials, or an office building in an election campaign.  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  None.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship. None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened? No. If so, give details. N/A
43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.
45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
South Carolina Bar;

(b)
National Association of Administrative Law Judges.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Forest Lake Pres. Church Elder;

(b)
Brooklyn-Cayce High School Foundation Director.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

Since 1981 my legal career has been virtually exclusively dedicated to the practice of administrative law. For 4 years I served in the legal Department of the Public Service Commission, representing the Commission and Commission Staff in many complex administrative issues under the Administrative Procedures Act.  From January of 1985 to July 1986, I was in private practice of law where I spent the vast majority of my time litigating issues before the Public Service Commission of South Carolina, the North Carolina Utilities Commission and the Federal Communications Commission.  From 1986 to 1994 I served in various roles at the Commission including General Counsel and Deputy Executive Director, but always maintained my duties as Executive Assistant to Commissioners.  As Executive Assistant to Commissioners I advised the presiding Commissioner on procedural matters raised during the course of a litigated proceeding.  I also served as the Commissioners chief attorney with responsibility for all matters affecting the commission.

From July 1994 to June 1999, I served as a Commissioner on the Public Service Commission.  In this role I served as both a judge and juror.  I made the prevailing motions in some of the most complicated cases, which have come before the Commission since 1994. These matters have included rate reductions to BellSouth, a rate case for South Carolina Electric & Gas Company, arbitration proceedings between competitive local exchange carriers and BellSouth and General Telephone, as well as many other complex matters.

Since June 1999, I have served as an Administrative Law Judge litigating complex administrative contested cases and appeals.

In summary, my experiences over the last 20 years, have involved every aspect of litigating, appealing and deciding administrative law cases.

48.
Personal References:

Stanford E. Lacy

P.O. Box 12487, Columbia, SC  29211


(803) 256-2660

Barry F. Bolen

715 9th Street, West Columbia, SC  29169

(803) 739-8399

Francis Kirton

P.O. Box 726, Columbia, SC  29202


(803) 343-0300

Edgar W. Dickson

P.O. Box 1084, Orangeburg, SC  29116

(803) 534-5218

James I. St. John

6500 N. Trenholm Road, Columbia, SC  29206

(803) 787-5672

Sworn Statement To Be Included In Transcript Of Public Hearings

Administrative Law Judge

Name:


C. Dukes Scott

Address:

6413 Pinefield Road, Columbia, SC  29206

Home Telephone:
(803) 782-8547

Work Telephone:
(803) 734-0550

E‑Mail Address:
cdscott@aljd.state.sc.us

1.
Do you plan to serve your full term if reelected?  Yes.
2.
Do you have any plans to return to private practice one day?  No.
3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.
4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  I do not engage in Ex parte communications except as authorized by Code of Judicial Conduct, Rule 501, SCACR (Cannon 3).  I abide by Cannon 3 and, since we are a part of Executive Branch, I also abide by SC Code Ann.  1-23-360 (Supp. 2000).  The attorneys and staff of the ALJD are well versed in the prohibition against ex parte communications and insure that such communications do not occur.  Cannon 3 of the Code of Judicial Conduct, permits ex parte communication for “scheduling, for administrative purposes or emergencies that do not deal with substantive matters or issues on the merits,” so long as certain steps are then taken.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I recuse myself from any case in which my impartiality might reasonably be questioned or when necessary to promote public confidence in the integrity and impartiality of the ALJD.  I would recuse myself from any case in which a former associate or law partner is representing the party.  Although the Code of Judicial Conduct, Rule 501, SCACR (Cannon 3) requires recusal only in certain instances where a former associate is involved, I believe that one could reasonably question my impartiality in such any case.  I follow S.C Code Ann. § 8-13-745 (Supp. 2000) as to Lawyer Legislators appearing before me.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If my impartiality might reasonably be questioned, I would recuse myself whether or not I felt that I could fairly and impartially consider the case.  If I felt the disclosure was significant enough to mention it, then I would believe that I must find that my partiality could reasonably be questioned. I therefore would defer to the party and grant the motion.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts or social hospitality from anyone who might be expected to appear before me or have an interest in any manner that may come before me.  I abide by the Code of Judicial Conduct, Rule 501, SCACR (Cannon 4) and also the Ethics Act.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  I would inform the appropriate authority of any knowledge that another judge had committed a violation of the Code of Judicial Conduct that raises a substantial question as to the other judge’s fitness for office.  I would inform the appropriate authority of any knowledge that a lawyer has committed a violation of the Rules of Professional Conduct that raises a substantial question as to the lawyer’s honesty, trustworthiness or fitness as a lawyer in other respects.  In summary, I would comply fully with the Code of Judicial Conduct, Rule 501, SCACR (Cannon 3).

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How do you handle the drafting of orders?  With the assistance of attorneys employed by the ALJD whose function it is to aid me in carrying out my responsibilities, and in some instances proposed findings and conclusions submitted at my request by the parties, I assume final and ultimate responsibility for the drafting of orders.

12.
What methods do you use to ensure that you and your staff meet deadlines?  The case is tabbed with the date of the deadline.  Notations by that case’s name on the pending docket list are also made.  The tabbed files and the pending docket list are reviewed daily.

13.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  I do not engage in “judicial activism”. I comply with Cannon 4.  I believe that the General Assembly enacts public policy.  My job is to interpret and apply the law in accordance with the intent of the General Assembly.
14.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I am a member of the National Association of Administrative Law Judges.

15.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  No.

16.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

17.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  No, even if de minimus, with five other administrative law judges, there is no need to hear the case and raise any questions of impartiality. 

18.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

19.
Have you attended all mandatory judicial continuing legal education courses?  Yes.

20.
What percentage of your legal experience has dealt with cases that appear before the Administrative Law Judge Division?  Please describe to the Commission your experience in these areas.  As an Administrative Law Judge for the past 2 years, all my recent legal experience has been with the Division.  Prior to being elected as an ALJ, I was a Commissioner with the Public Service Commission, since July 19, 1994.

21.
What do you feel is the appropriate demeanor for a judge?  I believe a judge should be patient, courteous, dignified, respectful, impartial, fair, and maintain the proper decorum and dignity of the court.

22.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Seven day per week, twenty four hours per day.

23.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  I do not believe anger is ever appropriate, with a member of the public, criminal defendant or in dealing with attorneys.

24.
How much money have you spent on your campaign?  None.
25.
Have you sought or received the pledge of any legislator prior to this date?  No.

26.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

27.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

28.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

29.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

30.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ C. Dukes Scott

Sworn to before me this 21st  day of June, 2001.

Notary Public for S.C.

My Commission Expires:  10/28/2003

PERSONAL DATA QUESTIONNAIRE


Court, Position, and Seat:   Family Court, Judge of the Fourth Circuit, Seat 3

1.
NAME:

Mr. James A. Spruill


HOME:

230 Third Street, Cheraw, S.C. 29520


BUSINESS:
210 Market Street, P.O. Box 1492, Cheraw, S.C. 29520


TELEPHONE:
(home):  843-537-3387




(office):  843-537-3123

2.
Date and Place of Birth:  May 31, 1944, at Wadesboro, North Carolina.

3.
Are you a citizen of South Carolina?  Yes.


Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married on July 17, 1971, to Sarah Patrick Cain.


Never divorced.


Children:
Sarah Patrick Spruill, age 25, Attorney;




Eleanor Calder Spruill, age 23, Architect.

6.
Have you served in the military?


United States Naval Reserve, Active Duty, 1965-67; Active Reserve 1967-70; Lieutenant. At the end of my six years reserve obligation, I elected some status other than resigning and was in a standby category.  I have had no communication from the reserves for years and do not know my exact status now, but assume I have been discharged.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

University of North Carolina at Chapel Hill, North Carolina, Bachelor of Arts;

University of South Carolina School of Law, 1967-70, Juris Doctor, Cum Laude.
8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.


South Carolina, 1970.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.


ROTC, 1961-65;


Law Review, 1968-70.

10.
Briefly describe your continuing legal or judicial education during the past five years.

I have attended mandatory JCLE and several further seminars.  My JCLE hours have substantially exceeded the required minimum each year.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

Lectured in Guardian Training Programs and the training programs for battered women volunteers.

Have assisted in presenting the topic JUDICIAL ETHICS in new Judges School 2000 and 2001.

12.
List all published books and articles you have written and give citations and the dates of publication for each.

Survey of Articles I-VII of the proposed draft for a revised South Carolina Constitution  22 SCLR 50 (1970);

Automobile Insurance – Omnibus Exclusion 20 SCLR 855 (1968).

13. 
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.


Supreme Court of South Carolina, September 15, 1970;

United States District Court for District of South Carolina, (Fall – 1971);

U.S. Court of Appeals, Fourth Circuit, February 9, 1976.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

Clerk to Honorable Robert W. Hemphill, U.S. District Judge, 1970-71; 

Associate to Frank L. Taylor in the General Practice of Law in Richland County, 1971-73;

Partner in the firm of Griggs, Spruill and Harris in the General Practice of Law in Cheraw, South Carolina, January 1974 – June 1989; and Family Court Judge July 1, 1989 to Present.

15.
What is your rating in Martindale-Hubbell?  BV.
Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.

Yes, I have held only the Family Court Judgeship since July, 1989 having been elected by the Legislature May 2, 1989;


Re-elected - May 1990; Re-elected - May 1996.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a) Christy vs. Christy, Appeal Op #2207 – 452 S.E.2d 1

(b) Shake vs. Darlington County DSS, On appeal – 306 SC 216, 410 SE 2d 923

(c) Caroline Graham vs. The Estate of Lonnie Graham, Sharon Graham, Individually and as Personal Representative of the Estate of Lonnie Graham, and Katrina Council, Unpublished Opinion No. 2000-UP-584

As far as I know the above cases are the only reported appeals in matters I have heard.  Other orders would be of significance only to the parties.  The three listed are representative.


(d)
Darwin vs. Darwin, 5-31-01


(e)
Kochenower vs. Kochenower, 11-29-94.

24. 
Have you ever held public office other than judicial office?  If so, list the periods of your service, the office or offices involved, and whether you were elected or appointed.No.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  No.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.

Service in Navy, 1965-67; Summer work while a student, 1961-65 and 1967-70; Camp Counselor, 1961-65; While in Law School, I worked as a policemen for one summer and as an office boy for Frank L. Taylor, Attorney, the remaining time.

28.
Are you now an officer or director or involved in the management of any business enterprise?  No.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  None.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?

Ticket 1980 (e) from Georgetown County Game Warden for improper boat cushions for which I paid a fine of approximately $30.00 and a ticket in 1993 (e) for an improper hunting license which ticket was subsequently dropped.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?

I was sued as director of McLeod Regional Medical Center by a Podiatrist about hospital privileges.  I believe the dispute was resolved by adjustment of the rule.

36.
Are you now or have you ever been employed as a “lobbyist,” as defined by S.C. Code ( 2-17-10(13), or have you acted in the capacity of a “lobbyist’s principal,” as defined by S.C. Code ( 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code ( 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code ( 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code ( 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  Include the disposition, if any, of such charges or allegations.  No.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.


(a)
SOUTH CAROLINA BAR

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
St. David’s Episcopal Church;

(b)
St. David’s Society;

(c)
UNC AND USC Alumni Associations;

(d)
St. Andrews (Columbia);

(e)
American Legion;

(f)
Cheraw Country Club;

(g)
Governor’s School for Math and Science Foundation;

(h)
Naval Reserve Association;

(i)
St. David’s Cemetery Association;

(j)
Cheraw Arts Commission (Friends of);

(k)
Cheraw Library (Friends of);

(l)
Family Membership in numerous local and State organizations interested in historic preservations.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


I have enjoyed my job and would like to retain it.

48. 
Personal References:

(a)
Herbert W. Watts, President


First Federal Cheraw


515 Market Street, Cheraw, South Carolina 29520

(b) Brian J. Mickleberry, Vice President/City Executive

First Citizens Bank

P.O. Box 847, Cheraw, South Carolina 29520

(c) Robert M. Bennett

Bennett Motor Company

P.O. Box 277, Cheraw, South Carolina 29520

(d) Howard E. Duvall, Jr., Executive Director

Municipal Association of South Carolina

P.O. Box 12109, Columbia, South Carolina 29211

(e) James I. Redfearn

President, Chesterfield County Bar Association

Post Office Box 207, Chesterfield, South Carolina 29709

Sworn Statement to be included in Transcript of Public Hearings

FAMILY COURT JUDGE

Name:


JAMES A. SPRUILL

Address:

210 Market Street

P.O. Box 1492, Cheraw, South Carolina 29520

Home Telephone:
(843) 537-3387

Work Telephone:
(843) 537-3123

E‑Mail Address:
jspruillj@scjd.state.sc.us

1.
Why do you want to serve another term as a Family Court Judge?  I have found the job challenging and have felt myself capable of doing it well.

2.
Do you plan to serve your full term if reelected?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

5.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  Ex parte communications are inappropriate except on administrative matters such as scheduling.  Applications for emergency ex parte relief are permissible and provided by the rules.  Except for those instances, ex parte communications cannot be permitted.

6.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I practiced law and preside in a small county.  I am reluctant to recuse myself on my own motion in an unpleasant or contested matter as that leaves to some other judge that work and that decision.  I would be likely to recuse myself if I know either party reasonably well on the motion of one.  I routinely hear cases involving lawyer legislators.  They have the same power over any other judge as over me.  I would only automatically recuse myself in a matter involving my former partner if his client had been represented by him or the office before I became a judge.

7.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  If there were or had been some relationship between me and a party sufficiently important that I felt bound to disclose it, I believe I would grant the motion of either party to recuse myself.  Presumably, such relationship as was disclosed might give reason to question my impartiality.

8.
How would you handle the appearance of impropriety because of the financial or social involvement of your spouse or a close relative?  I don’t believe there would be any financial involvement by any family member that could be questioned in my dealings in Family Court.  I would not wish to hear any contested matter involving a close friend of my wife or children and can think of few who are not mutual friends.  I would be inclined to hear matters involving her acquaintances or my own if they were contested but likely to recuse myself on motion from either.  

9.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I have not been offered or accepted any gifts by persons other than family members.  We attend the weddings of children of our lawyer friends and occasional parties or meals which they host.  I have not been offered, nor would accept, such hospitality as I felt would or was intended to affect the performance of my job.  I have accepted on several occasions the Trial Lawyers invitation to their August convention.  I do not feel compromised by that weekend as it is from the entire group and issued to all judges.  We give and accept garden produce, fruit, flowers and game or fish without questions.

10.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  The word misconduct covers a multitude of sins.  If the ”misconduct” constituted a crime, I would seek help from law enforcement or report it to the proper committee.  I would carefully consider my reaction to less serious violations of the Canons.  The Canon states that it must be reported if the judge knows of the violation and the violation is such that it raises substantial question as to the fitness of the offender.

11.
Are you affiliated with any political parties, boards or commissions which, if you were reelected, would need to be re‑evaluated?  No.

12.
Do you have any business activities that you have remained involved with since your election to the bench?  No.

13.
Since family court judges do not have law clerks, how do you handle the drafting of orders?  Where I feel that either party has prevailed, I ask that attorney either in open court or by letter, copied to the other, for a proposed order.  The request is accompanied by my statement of my view of the facts and law in dispute.  If I feel that both parties will be seriously aggrieved by the result, I ordinarily draft my own order and suggest in the cover letter that I will consider further requests with respect to the order on motions to reconsider.  I do pro se orders if the parties have not prepared them before the hearing.

14.
What methods do you use to ensure that you and your staff meet deadlines?  The deadline we have trouble with is the 30 days under advisement rule.  Both my secretary and I call, write, urge and threaten in an attempt to get the orders before we have to report them—often unsuccessfully.  My secretary makes the various monthly reports due Court Administration as well as the annual ones.  I am not aware that we have been late on any.  DSS and DJJ are responsible for scheduling their matters so as to meet their time requirements.  Most often we do meet them.  Merits hearings and others in the DSS domain are often delayed by reason of circumstances involving the parties or their lawyers which are beyond the control of the Court.

15.
What is your philosophy on “judicial activism,” and what effect should judges have in setting or promoting public policy?  In my view the function of trial judges is to resolve the disputes presented under the law as they understand it.  I think that any judge’s use of or approach to a particular tenement of the law is functional to some extent to allow for the result he feels appropriate in a particular case.  However, I do not think it the function of a trial judge to change the law though his judicial offices.

16.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  From time to time, I have addressed training courses for guardians, domestic abuse volunteers, groups of school children.  I have also responded to inquiry surveys from groups interested in particular social problems or legislative actions.  I would not anticipate any substantial change or increase in that activity.

17.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  I have felt considerably less stress and pressure in this job than in being a small town attorney which has made me a more agreeable member of my family.

18.
Do you give any special considerations to pro se litigants in family court?  We see many, many pro se litigants, particularly in child support enforcement, who have no money and no way to obtain counsel.  I make every effort to learn the merit of any position they may have and to pass an order which is reasonably fair.  Where the action is initiated by the pro se litigant, I caution before taking testimony that there may be unintended consequences of any decree.  If the person chooses to proceed in uncontested matters, I assist him by asking sufficient questions of him to allow him to meet his burden of proof.  I do not hesitate to draft the decree if he has proven his case and requires that assistance. 

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

20.
Would you hear a case where you or a member of your family held a de minimis financial interest in a party involved?  I think this question is directed to circuit judges as I can think of no case that would present this in family court.  If it were presented, the interest should be revealed, and I assume the judge would recuse himself if requested.

21.
Do you belong to any organizations that discriminate based on race, religion, or gender?  Not to my knowledge except for the Saint Andrews Society of Columbia which requires Scottish Ancestry and may be limited to males.

22.
Have you attended all mandatory judicial continuing legal education courses?  Yes.

23.
What do you feel is the appropriate demeanor for a judge?  The judge must insure that the court is run efficiently and that the participants are orderly and well mannered.  He should be patient and courteous to litigants, witnesses, and lawyers and insure similar conduct from others in the court room.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  A judge must conduct his extra judicial activities so that he does not cast doubt on his ability to act impartially.  He must not embarrass himself or the office and must not allow his off duty activity to interfere with his duties.

25.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  Anger is a human emotion from which judges are not exempt.  However, a judge must realize that he must make every effort to avoid expressing it or acting under its influence.  The judge’s anger cannot help but diminish the beneficial effect of whatever he does.  It makes it appear that his ruling is based upon his emotion rather than his view of the facts.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

30.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

31.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  I have not campaigned for this office as yet.  The only letter I have written was to the persons I asked for a recommendation required for the application.  It was on my letterhead.

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  I was not but will be glad to abide by it.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/ James A. Spruill, III

Sworn to before me this 10th  day of July, 2001.

Notary Public for South Carolina

My commission expires:  10/23/07
PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat:  Seat #7, Court of Appeals

NAME:
Mr. H. Samuel Stilwell

HOME:
8 Chippendale Court, Greenville, SC 29615

BUSINESS: 
Post Office Box 26897, Greenville, SC 29616

TELEPHONE:
(home):  864-268-0260

(office):  864-467-8496

2.
Date and Place of Birth:  November 6, 1935, Spartanburg, South Carolina.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married to Robin Laverne Scarborough Stilwell, on February 22, 1964.


Never divorced.


Children:

Rivers S. Stilwell; Born 12/28/64; Attorney at Law, Nelson, Mullins, Riley & Scarborough.

Robin B. Stilwell; Born 12/20/66; Attorney at Law, Hunter, Tomaszek & Stilwell.

Jason D. Stilwell; Born 11/21/71; Pharmaceutical representative for Novartis; and 

Allison E. Stilwell Russell; Born 11/14/72; Salesperson for ScanSource, Inc.

6.
Have you served in the military?  No.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Mars Hill Junior College; September 1954 through May 1956 - Associate of Arts degree.

University of South Carolina; September 1956 through June 1958 - Bachelor of Arts degree.

University of South Carolina School of Law; September 1959 through January 1961 - Bachelor of Laws 

University of Virginia School of Law; Graduate Program for Judges; June 20 through July 30, 1999 - withdrew without completing three-year course due to an illness in the family.

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

I was admitted to practice law in South Carolina in 1961 after having taken the bar exam one time.  I have taken the bar exam in no other state, and am not admitted in any other state in the union.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held.

Mars Hill College - Football, September through November 1954, and September through November 1955; Track, February through May 1955 and February through May 1956; International Relations Club, 1955-56.

University of South Carolina (Undergraduate) - Pi Kappa Alpha Fraternity, 1956, 1957, 1958, President 1957-58; Interfraternity Council - President, 1957-58; Kappa Sigma Kappa National Service Fraternity; Omicron Delta Kappa National Service Fraternity; Who’s Who in Colleges and Universities, 1958; Outstanding Senior, 1958.

University of South Carolina School of Law - Assistant Editor South Carolina Law Quarterly, 1960-61; Phi Delta Phi Legal Fraternity 1958-61; Member, Wig and Robe 1959, 1960-61, Chief Justice 1960-61.

10.
Briefly describe your continuing legal or judicial education during the past five years.

I have exceeded the amount of training required to comply with the requirements of continuing judicial education since I have been on the bench.  I attended a one week conference for new appellate court judges at New York University School of Law July 5-10, 1998; I attended a judicial conference sponsored by the American Bar Association at Williamsburg, Virginia, April 18-22, 1999, and began the Graduate Program for Judges at the University of Virginia in 1999 but was unable to continue in 2000 due to an illness in the family. For more detailed information, please see the attached Annual Reports of Compliance.

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?  If so, briefly describe each course or lecture.

I have lectured at two Greenville County Bar Association sponsored CLE functions, to the best of my memory one in December 1997 and one in December 1998.  The subject of those was issues of appealability and preservation of error in the trial court for purposes of appeal.

Additionally, I have spoken to various groups on law-related matters, including a conference of county and municipal attorneys sponsored by the Association of Counties, the Trial Academy sponsored by the South Carolina Defense Trial Attorneys Association, and various other groups of young lawyers and/or summer interns, all on law-related subjects and of substance and/or procedure.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

All courts in the State of South Carolina in April 1961

Federal Fourth Circuit Court of Appeals in approximately 1964.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years.

March 1961 through February 1963, Office of United States Senator Strom Thurmond;

March 1963 through approximately June 1963, sole practitioner, Greenville, South Carolina, in the general practice of law with no specialty.

June 1963 through December 1967, Staff Counsel Senate Commerce Committee and/or staff member in the office of U.S. Senator Strom Thurmond.

January 1968 through approximately March 1969, sole practitioner with general practice of law - no specialty.

March 1969 through 1971, associate with McDonald, Cox and Turner; general practice law firm.


1971 through approximately 1978, a partner with the firm of McDonald, Cox and Stilwell;

1978 through 1981, sole practitioner;

1981 through approximately 1992 a partner in a firm which began as Ashmore, Stilwell & Hunter, and thereafter became Stilwell & Hunter; from 1992 until my election to the bench I practiced as a sole practitioner under the name of The Stilwell Law Firm and was joined in the last year by my son, Robin B. Stilwell, in that practice.

All dates are approximate and are as accurate as my memory will allow.

15.
What is your rating in Martindale-Hubbell?  My last available rating in Martindale-Hubbell was A/V.

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If the candidate is seeking a different type of judgeship, please answer questions based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  Yes.  The South Carolina Court of Appeals, Seat #7.  I was elected to a newly-created seat on February 14, 1996, and qualified April 25, 1996, and have served continuously since.  The jurisdiction of this court is general in both civil and criminal cases statewide, and the only limitations are those set forth in South Carolina Code Annotated § 14-8-2000 (Supp. 1999).  I have also sat by appointment as an acting associate justice of the South Carolina Supreme Court on several cases.  The jurisdiction of this court is unlimited in appellate matters.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Poole v. Incentives Unlimited; affirmed after grant of certioriari by Supreme Court, Op. No. 25299 (S.C. Sup. Ct. filed June 4, 2001) (Shearouse Adv. Sh. No. 20 at 11); 

(b)
Global Protection Corp. v. Halbersberg, cert. denied.

(c)
Reiland v. Southland Equipment, cert. dismissed.

(d)
Meyer v. Piggly Wiggly; affirmed by Supreme Court on cert.  338 S.C. 471, 527 S.E.2d 761 (2000); and

(e)
Dodge v. Dodge.

24.
Have you ever held public office other than judicial office?  I was elected to the South Carolina State Senate in a special election in February 1987 and served continuously in that body until my resignation which was effective December 31, 1995.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  I have had no outside employment while I have served as a judge.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office?  I was an unsuccessful candidate for the office of State Senator, District 6, in the general election held in November 1984, and I was an unsuccessful candidate for a seat on the South Carolina Court of Appeals in an election in a joint session of the general assembly on March 21, 1995.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  If so, give details, including a description of your occupation, business, or profession, the dates of your employment, and the name of your business or employer.  The only time I have ever been engaged in an occupation other than the practice of law was when I was a full-time student and had various, rather insignificant, jobs in the summer or during the time that I was in school.  Since graduating from law school in January 1961, my only employment other than the private practice of law and holding elective and/or judicial office has been in the United States Senate in Washington, D.C., where I was employed from March 1, 1961 through the year 1967 with a brief interlude in 1962 or 1963 where I was not so employed.  I was variously employed during that time on the staff of U.S. Senator Strom Thurmond and/or on the Senate Commerce Committee staff.

28.
Are you now an officer or director or involved in the management of any business enterprise?  The only businesses in which I am involved are investment related but do require some management on my part.  One is as a general partner in a South Carolina general partnership named SamRan Properties, which was created for the purpose of owning and managing an office building which was formerly the law office occupied by my former law partner and myself.  I maintain the bank account, make the mortgage payment, and receive rental payments.  I am also in a joint venture with a close friend, Richard W. Locke, the purpose of which is to own and manage certain real properties all in Greenville County.  The only management duties I have is to receive the net proceeds on a monthly basis from rental income, manage the bank account, and make regular monthly mortgage and/or other payments including annual tax payments.  I do not manage, or maintain, the properties involved, as that is the sole responsibility of an outside company.

29.
A complete, current financial net worth statement was provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

Other than the business relationships and ownership of stocks that are elsewhere revealed herein, I can think of no other financial or business relationships that would pose a conflict of interest in my responsibilities on the court of appeals.  In the event a conflict of interest arose or even if there was a potential for a conflict of interest, I would disqualify myself from any consideration of the case or issue.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?  No.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  I have never had a tax lien or other collection procedure instituted against me personally, but I did have a tax lien filed against my P.A. one time due to a misunderstanding because I had inadvertently applied for and received a second withholding identification number and did not file withholding under that number.  That matter was resolved successfully in my favor by my accountant.  I have never had a student loan and therefore have not defaulted on one, and have never filed for bankruptcy.

34.
Have you ever been sued, either personally or professionally?

Yes.  I, along with other attorneys, was sued by a former client for alleged legal malpractice.  The trial court granted summary judgment in my favor and in the other attorneys’ favor.  The former client appealed the case to the South Carolina Supreme Court, and the Supreme Court affirmed the grant of summary judgment in a written opinion reported at 327 S.C. 144, 488 S.E.2d 862 (1997).

Thereafter, the former client, Brenda Wilson, moved back to her home state of Tennessee and attempted to institute an identical suit against me in Federal District Court for the Eastern District of Tennessee.  That action was dismissed on my pro se motion on jurisdictional grounds. 

36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None filed to my knowledge.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None filed to my knowledge.

40.
Itemize (by amount, type, and date) all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  No expenditures have been made to this point.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  I have not directly or indirectly requested support or a pledge from any member of the General Assembly, nor have I mentioned to any member of the General Assembly that I am a candidate for reelection.  The same holds true for any public official or public employee.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
South Carolina Bar.  I served as a member of the committee on continuing legal education for several years in the early 1980s, and was appointed to the local upstate division of the resolution of fee disputes board in the mid-1980s.

(b)
Greenville County Bar Association; I was secretary for several years in the late 1960s or early 1970s.

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.

(a)
Mars Hill College Alumni Association;

(b)
University of South Carolina Alumni Association;

(c)
The Gamecock Club.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I have four wonderful children, the older two of whom are practicing lawyers in Greenville, South Carolina, the younger two of which are successful business people in Greenville, South Carolina.  I devoted quality time to these children in their formative years and take great pride in believing that that has somewhat contributed to their character, reputation, and success.  While others may disagree, I believe that reflects positively upon my candidacy for this position.

48.
Personal References:

(a)
Mr. Rob Hrubala 

The Palmetto Bank

306 East North Street, Greenville, S.C. 29601

(864) 255-7960

(b)
James E. Bryan, Jr., Esquire

Attorney at Law

Post Office Box 756, Laurens, S.C. 29360

(864) 984-6064

(c)
Mr. Richard W. Locke

L & R Properties

210 Howe Street, Greenville, S.C. 29601

(864) 242-1435

(d)
Father D. Eric Schnaufer

St. Peter’s Episcopal Church


910 Hudson Road, Greenville, S.C. 29615

(864) 268-7280

(e)
The Honorable Paul E. Wickensimer

Clerk of Court for Greenville County

305 East North Street, Greenville, S.C. 29601

(864) 467-8554

Sworn Statement to be included in Transcript of Public Hearings

Court of Appeals

Name:

H. SAMUEL STILWELL

Address:

8 CHIPPENDALE COURT, GREENVILLE, SOUTH CAROLINA 29615

Home Telephone:
864-268-0260

Work Telephone:
864-467-8496

E‑Mail Address:
sstilwellj@scjd.state.sc.us

1.
Do you plan to serve your full term if reelected?  Yes.

2.
Do you have any plans to return to private practice one day?  I have no present plans to do so, but if I do it will be on a very limited basis and with one or more of my sons who practice law.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated?  As stated elsewhere, opportunities for ex parte communications on the Court of Appeals are more limited than they may be in other judicial settings since an appellate court judge is somewhat more isolated than a trial court judge.  Nevertheless, I would not initiate nor permit any ex parte communication on a matter of substance nor in any other matter dealing with scheduling or procedure except where allowed pursuant to the Code of Judicial Conduct.  I would on occasion respond to generic questions as to general procedures without reference to any specific case that come from an attorney or pro se litigant, but I frown upon doing that and always attempt to get the person to pose the question to the clerk of our court, who I always try to use as a buffer in situations of this type.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  I automatically recuse myself in any matter in which either of my sons, or the law firms with which they are associated, are involved.  I likewise recuse myself when any party is a company in which I have a financial stake, no matter how minimal.  Since we have nine judges on our court, I consider it a luxury to be able to recuse myself if I believe that there is the slightest chance of the appearance of impropriety, but in such circumstances in order to even the workload I do seek to have another case assigned to me.  I do not recuse myself in situations in which lawyer-legislators appear before our court.  In our court, I consider them lawyers only, not legislators, and that attitude springs from my own experience when I was a lawyer-legislator and always told the presiding judge that in his court I was to be considered lawyer only, not legislator.  I have not had the opportunity to address the issue of whether I would recuse myself if a former associate or partner appeared before my panel because, to my knowledge, only one former partner (other than my son) is still actively practicing law and we have not been partners or associated in the trial of any cases for a period in excess of twenty-five years.  Other than that, I would consider recusing myself on a case-by-case basis if I thought there were the appearance of a potential conflict of interest after stating that possibility on the record and giving the parties the opportunity for input in that decision.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  I would listen carefully to the comments of the party and their clients and then, in consultation with the other judges on the panel, make a decision which most likely would result in recusal.  I cannot definitely say that under every circumstance I would recuse myself, particularly if a last-minute recusal would in some way prejudice the other party or impede the orderly consideration of the issue before the court.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I do not accept gifts from any active practicing lawyers.  I would accept normal social hospitality from lawyers only in the event they are friends of long standing, do not practice in our court, and I have no reason to believe they are attempting to curry favor with me to influence my opinion on any matter pending before the court or likely to be pending before the court.  I do accept invitations to attend law-related functions by legal organizations such as the Trial Lawyers Association or the Defense Trial Attorneys Association, only if other judges are also included and there are educational as well as social opportunities available at the function.  The only other gifts that I receive normally come from family members on special occasions such as Christmas or birthdays, and I have received no other gifts from any individual since I have been on the court.  If I had any reason to believe that a gift was offered with any strings attached, I would reject the same.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  If I interpret the word misconduct to mean of a substantial nature, I would forthwith report the lawyer and/or the judge to the appropriate authorities, advising them of all the facts of which I am aware.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How do you prepare for cases that come before your panel?  Cases are preassigned for authorship on our court.  On those cases which are assigned to me for authorship, I read them and do an initial amount of research immediately upon receiving the record on appeal and briefs.  I then conference with my clerks prior to conferencing with the staff attorney who has the responsibility of preparing a prehearing report.  I then conference the case with the staff attorney and give directions as to the disposition of the various issues which may be raised in the case for inclusion in the prehearing report which may or may not point to the final disposition of the case.


Thereafter, my clerks and I conference the case again prior to the full panel conference based on the contents of the prehearing report and after a more thorough reading of the record in the case.  During this period of time, we are actively reading and researching all the cases that are assigned to other members of the panel, and in our chambers we conference every case that is assigned to the panel for the term before the entire panel meets.  The entire panel then meets and conferences the cases prior to the term of court.

12.
What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?

I am by nature and in philosophy a conservative individual.  I am therefore somewhat disdainful of judicial activism and given the function of the court of appeals believe there is little if any room for judicial activism on this body as it is governed solely by the precedents of the state supreme court and our own court.  I consider the supreme court more of a policy-making body than our court, and there is probably more room for some judicial activism on that court than there is here.  Having said that, I do not believe that judicial activism means that one disregards precedent and/or statutory requirements in rendering decisions.  I believe that some activism may be necessary when a novel issue is not clearly covered by precedent or by constitutional provision or legislative enactment.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  I do attend functions sponsored by legal organizations and attend all of the legal educational seminars that my schedule permits.  Also on occasion I address groups of young lawyers or others that might be interested in the function of our court.  I have made appearances at seminars sponsored by the Greenville County Bar Association on the topic of appealability of various issues and also on the subject of preserving the record below for purposes of appeal.  I have also acted as a volunteer judge in the college trial court activities sponsored annually by and on the campus of Furman University.

14.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  I do not believe that serving as a judge strains any personal relationship with members of my family.  I do think, however, that I am much more isolated from many friends of longstanding because most of them are in the legal profession.  I think many of them feel somewhat awkward in addressing me and carrying on casual conversation, either in person or by telephone, as we had done in the past.  I always try to set the individual at ease and if it is in a casual setting try to make sure he or she understands that I am still the same person as I was before.  When we discuss things that have nothing to do with cases or what is before my court, there should be no awkwardness in our relationships.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?  I am not presently serving on any boards or committees.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

a.
The use and value of historical evidence in practical application of the Constitution:

b.
The use and value of an agency’s interpretation of the Constitution:

c.
The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

Keeping in mind that cases challenging the constitutionality of a statute or ordinance or where a significant constitutional question is raised are not within the jurisdiction of our court, issues of interpretation of the constitution do occasionally present themselves.  In that event, my practice is to look to the plain meaning of the words used and if they are clear and unambiguous apply them without resort to any extraneous or tortured reasoning.  If the meaning in the context in which it is presented is ambiguous, the use and value of historical evidence in applying the provisions of the Constitution is, to me, extremely helpful and probably among the three choices given, of most importance.  While an agency’s interpretation may add some insight, the interpretation of a law or regulation that has been utilized for a long time by the agency is more important, to me, than the interpretation of a constitutional provision.  An agency, typically being a part of the executive branch of government, does not have the same authority or competence in interpreting the Constitution as does the judiciary.  The use and value of documents produced contemporaneously to the Constitution would be helpful in understanding the contest in which the language was used and the ultimate objective sought to be achieved.  Obviously, with the passage of time things change and technology has greatly increased, and the words and intent of the framers of the Constitution must be molded to the modern-day context as near perfectly as can be done considering original intent.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  In stark contrast to the scheme of the United States Congress, which is a body of limited authority having only that which is specifically granted it in the Constitution of the United States, the Constitution of the State of South Carolina has been interpreted to be and is only a limitation on the plenary powers of the General Assembly.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  The history of our nation teaches that the initial and most powerful political entity is the state.  The states created the national government and the State of South Carolina creates all levels of government below it, and those levels of government have only such authority as they may be granted, either in the Constitution of the State of South Carolina or by the General Assembly.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  I am involved in some investments from which I derive small amounts of additional income.  I do not believe that any of those investments, the majority of which involve real estate, might impair my impartiality or give the appearance of impropriety.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender? No.

21.
Have you attended all mandatory judicial continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No. 

23.
What do you feel is the appropriate demeanor for a judge?  A judge should have the appropriate temperament to be able to allow someone to disagree with him vociferously without responding in kind; he must be patient with both litigants and attorneys and scholarly in his work product.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Being courteous and patient and maintaining some personal dignity should be in effect at all times.

25.
Is there a role for sternness or anger in meetings with attorneys?  While I believe there is a role for sternness on occasion, I do not believe that anger is ever appropriate.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  Nothing has been spent.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No. 

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No.

30.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No. 

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No. 

32.
Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  H. Samuel Stilwell

Sworn to before me this 13th day of July, 2001.

Notary Public for S.C.

My Commission Expires:  10/05/2010

PERSONAL DATA QUESTIONNAIRE

Court, Position, and Seat #:  South Carolina Supreme Court, Associate Justice, Seat 4

NAME:
Mr. John H. Waller, Jr.

HOME:
202 Meadowview Lane, Mullins, S.C.  29574

BUSINESS:
P.O. Box 1059, Marion, S.C.  29571

TELEPHONE:
(home):  843-464-7191 


(office):  843-423-8250

2.
Date and Place of Birth:  October 31, 1937.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status: Married on May 9, 1981, to Debra Meares Waller.

Divorced in 1979; I was the moving party; Family Court of Marion, SC.; One Year Separation


Children:
John Henry Waller, III, age 33, Real Estate Salesman;

Melissa McLaurin Waller Spearman, age 30, Assistant Principal;

Ryan Meares Waller, age 17;

Rand Ellis Waller, age 11.

6.
Have you served in the military?  Yes.


December 1959-June 1960; Active Duty, Army (Armor); Discharged as Captain, Honorably discharged.

7.
List each college and law school you attended, including the dates of your attendance, the degrees you received, and if you left an institution without receiving a degree, the reason for your departure.

Wofford College, 1955-1959, Psychology BA;

University of South Carolina School of Law, 1960 –1963, LLB (Juris Doctor).

8.
List the states in which you have been admitted to practice law and the year of each admission.  Also list any states in which you took the bar exam, but were never admitted to the practice of law.  If you took the bar exam more than once in any of the states listed, please indicate the number of times you took the exam in each state.

South Carolina, 1963.

9.
List the significant activities in which you took part during your attendance at college, graduate, and law school. Give the dates you were involved in these activities and list any leadership positions you held. 

Kappa Signu Fraternity (College) 1955-59;

Fraternity Officer 1958-59;

Class Officer Wofford College - 1956-57;

Social Chairman (Law School) 1958-59.

10.
Briefly describe your continuing legal or judicial education during the past five years.

(a)
1996

1/26/96
SCB, 6-145, Eleventh Annual Criminal Law Update, 6.25;

5/01/96
SCCOA Seminar for New Appellate Court Judges, 11.75;

8/08/96
SCTLA, 6-1467, 1996 Annual Convention, 12.00;

8/22/96
SCCA, 6-1456, Judicial Conference, 8.25.



Total

38.25

(b)
1997

1/24/97
SCB, 7-75, 12th Annual Criminal Law Update, 6.50;

1/25/97
SCB, 7-316I, Trial & Appellate Advocacy Mid-Year Meeting Section Seminar, 3.00;

8/21/97
SCCA, 7-1606, Judicial Conference, 8.00.



Total

17.50

(c)
1998

1/23/98
8-88, 13th Annual Criminal Law Update, 6.50;

8/13/98
8-1248, 1998 Annual Convention, 14.50;

8/20/98
8-1477, Judicial Conference, 8.25.



Total

29.25

(d)
1999

1/22/99
9-154, 14th Annual Criminal Law Update, 7.00

8/05/99
9-1759, 1999 Annual Convention, 12.00

8/19/99
9-1579, Judicial Conference, 7.25



Total

26.25

(e)
2000

2/18/00
SC Bar, A Haven for Dissenters In America, 6.00;

8/16/00
SCCA, Annual Judicial Conference, 7.75;

8/03/00
SCTLA, 2000 SCTLA Convention, 12.00;

1/21/00
SC Bar 15th Annual Criminal Law Update, 6.00.



Total

31.75

11.
Have you taught law-related courses or lectured at bar association conferences, educational institutions, or continuing legal or judicial education programs?

While a circuit judge, I taught at the new judges school, judicial ethics & participated on discussions mostly involving ethics.

12.
List all published books and articles you have written and give citations and the dates of publication for each.  None.

13.
List all courts in which you have been admitted to practice and list the dates of your admission.  Give the same information for administrative bodies that require a special admission to practice.

All courts in South Carolina – 1963.

14.
Describe chronologically your legal experience since graduation from law school and include a list of all law firms with which you have been associated.  Describe the general character of your practice and divide it into periods with dates if its character has changed over the years. 


Went immediately into private practice as a sole practitioner in 1963.  Practiced alone until 1976.  Thereafter took in an associate and practiced until 1980 when I was elected to the Circuit Bench.  My practice consisted of all types of work (criminal, civil, domestic, property) with over 60% of it being in criminal and civil trial work.

15.
What is your rating in Martindale-Hubbell?  If you are not listed in Martindale-Hubbell, state the reason why, if known.  If you are currently a member of the judiciary, list your last available rating.  Not listed as far as I know - I have never tried to have myself listed - never figured I would need it while I was practicing and never had the occasion where it was needed or desired. Presently I am frequently requested to give my opinion as to how attorneys should be rated

Retired judges/justices and judges/justices applying for reelection to their current position may omit Questions 16-21.  If the candidate is seeking a different type of judgeship, please answer questions based on experience prior to serving on the bench.

22.
Have you ever held judicial office?  If so, list the periods of your service, the courts involved, and whether you were elected or appointed.  Describe the jurisdiction of each of the courts and note any limitations on the jurisdiction of each court.


Yes.  Elected to the Circuit Bench in 1980 until 1994; Elected to the S.C. Supreme Court in 1994 until present.

23.
If the answer to question 22 is yes, describe or attach five of your most significant orders or opinions and give the citations if they were reported.  Also list citations to any appellate review of these orders or opinions.

(a)
Al-Shabazz v. State, 338 S.C. 354, 527 S.E.2d. 742 (2000)

(b)
Simmons v. Tuomey Regional Medical Center, 341 S.C. 32, 533 S.E.2d 312 (2000)

(c)
Osprey, Inc. v. Cabana Limited Partnership, 340 S.C. 367, 532 S.E.2d 269 (2000)

(d)
I=On, L.L.C. v. Town of Mt. Pleasant, 338 S.C. 406, 526 S.E.2d 716 (2000)

(e)
State-Record Co., Inc. v. State, 332 S.C. 346, 504 S.E.2d 592 (1998), cert. denied, 526 U.S. 1050, 119 S. Ct. 1355, 143 L.Ed.2d 517 (1999)

24.
Have you ever held public office other than judicial office?

House of Representatives (SC) 1967-1976;

Senate (SC), 1977-1980;

Elected to these offices.

25.
List all employment you have had while serving as a judge (whether full-time or part-time, contractual or at will, consulting or otherwise) other than elected judicial office.  None.

26.
Have you ever been an unsuccessful candidate for elective, judicial, or other public office? If so, give details, including dates.  No!  However, I was a candidate for S.C. Supreme Court in 1991 and withdrew after screening and before the election.

27.
Have you ever been engaged in any occupation, business, or profession other than the practice of law, teaching of law, or holding judicial or other public office?  No, not as an occupation, but own rental property and farming interest.

28.
Are you now an officer or director or involved in the management of any business enterprise?  Nothing except rental properties stated above.

29.
Current financial net worth statement provided to the Commission.

30.
Describe any financial arrangements or business relationships that you have, or have had in the past, that could constitute or result in a possible conflict of interest in the position you seek.  Explain how you would resolve any potential conflict of interest.

Leased a building in North Myrtle Beach that had video poker machines as a part of the bar-restaurant business.  As a result I felt I should and did recuse myself from any case concerning video poker issues.

31.
Have you ever been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation; state law or regulation; or county or municipal law, regulation, or ordinance?

I was charged $50.00 for a game violation in approximately 1971.


In approximately 1971, as a member of the House of Representatives, I was invited by former political opponents to attend a dove shoot. In an effort to mend fences, I decided to attend.

We went to the location just before lunch but were not allowed to go beyond the locked gate so that no one could say we shot before the proper time.  During this time two game wardens came in to check the field. It was okayed.

Thereafter, we went on the property, took our stands and started shooting. Shortly thereafter, another game warden and a federal game warden came in and charged everyone in the field.

We all were astounded in light of the field having been checked by game wardens as we watched.

I paid a fifty dollar fine since it was cheaper than fighting it in Court.

32.
Have you, to your knowledge, ever been under federal, state, or local investigation for possible violation of a criminal statute?  No.

33.
Has a tax lien or other collection procedure ever been instituted against you by federal, state, or local authorities?  Have you ever defaulted on a student loan?  Have you ever filed for bankruptcy?  No.

34.
Have you ever been sued, either personally or professionally?  If so, give details.

Only as a member of the Marion Legislative delegation while serving in that capacity and I believe in one or more cases as a Judge which were all dismissed.  Also, as S.C. Supreme Court member while serving in that capacity.  One case is presently pending in the United States Court of Appeals for the Fourth Circuit and is captioned Eric Nelson and Lisa Nelson v. The South Carolina Supreme Court, et al. It is C/A No:4:99-2015-24.
36.
Are you now or have you ever been employed as a lobbyist, as defined by S.C. Code § 2-17-10(13), or have you acted in the capacity of a lobbyist’s principal, as defined by S.C. Code § 2-17-10(14)?  No.

37.
Since filing with the Commission your letter of intent to run for judicial office, have you accepted lodging, transportation, entertainment, food, meals, beverages, money, or any other thing of value as defined by S.C. Code § 2-17-10(1) from a lobbyist or lobbyist’s principal?  No.

38.
S.C. Code § 8-13-700 provides, in part, that “[n]o public official, public member, or public employee may knowingly use his official office, membership, or employment to obtain an economic interest for himself, a member of his immediate family, an individual with whom he is associated, or a business with which he is associated.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

39.
S.C. Code § 8-13-765 provides, in part, that “[n]o person may use government personnel, equipment, materials, or an office building in an election campaign.”  Please detail any knowledge you have of any formal charges or informal allegations against you or any other candidate for violations of these provisions.  None.

40.
Itemize all expenditures, other than those for travel and room and board, made by you, or on your behalf, in furtherance of your candidacy for the position you seek.  None.

41.
List the amount and recipient of all contributions made by you or on your behalf to members of the General Assembly since the announcement of your intent to seek election to a judgeship.  None.

42.
Have you directly or indirectly requested the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  Have you received the assurance of any public official or public employee that they will seek the pledge of any member of the General Assembly as to your election for the position for which you are being screened?  No.

43.
Have you requested a friend or colleague to contact members of the General Assembly on your behalf?  No.

44.
Have you or has anyone on your behalf solicited or collected funds to aid in the promotion of your candidacy?  No.

45.
List all bar associations and professional organizations of which you are a member and give the titles and dates of any offices you have held in such groups.

(a)
SC Bar;

(b)
Marion County Bar;

(c)
American Bar Association (formerly).

46.
List all civic, charitable, educational, social, and fraternal organizations of which you are or have been a member during the past five years and include any offices held in such a group, any professional honors, awards, or other forms of recognition received and not listed elsewhere.


(a)
Mason;


(b)
Shriners;

(c)
Wildlife Action;

(d)
Summit Club;

(e)
Macedonia United Methodist Church.

47.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.

I was a circuit judge for over ten years and feel that every circuit I have been in can attest to my judicial temperament, handling the court, working with the jury and any other area you wish to inquire.

I was the Chairman of the Circuit Court advisory Committee which considered and advised the Supreme Court on matters requested by the Supreme Court or a conduit from the Circuit Bench and/or the Bar Association to the Supreme Court.  This committee has also been used to instruct new judges as they prepare to begin their work on the bench.  I was also Chairman of the Judicial Standards Commission which accepts, acts upon and recommends action to the Supreme Court if any is required, concerning any alleged violation of Judicial ethics against any Judge from and including City Recorders to the Chief Justice of the S.C. Supreme Court.  Before becoming Chairman of this Commission, I was a member and before that was a hearing officer for the commission.

48.
Personal references:

(a)
Gedney M. Howe, III

P.O. Box 1034, Charleston, S.C. 29402 

843-722-8048

(b)
Solicitor Edgar L. Clements III

Twelfth Judicial Circuit

Box Q - City-County Complex, Florence, S.C. 29501
843-665-3091

(c)
J. Wayne George, Mayor, City of Mullins

P.O. Box 408, Marion, S.C. 29571


843-464-9583

(d)
Gary G. Strickland, Vice President, Carolina Bank

114 W. McIntyre Street, Mullins, S.C. 29574

843-464-0344

(e) Bobby Gerald, Mayor, City of Marion

P.O. Box 1190, Marion, S.C.  29571


843-423-5961

Sworn Statement to be included in Transcript of Public Hearings

Supreme Court  (Incumbent)

Name:


John H. Waller, Jr.

Address:

202 Meadowview Lane, Mullins, SC 29574

Home Telephone:
843-464-7191

Work Telephone:
843-423-8250

E‑Mail Address:
jwallerj@scjd.state.sc.us

1.
Do you plan to serve your full term if re-elected?  Yes, I plan to serve until mandatory retirement age, which will be in October 2009 unless the law is changed.

2.
Do you have any plans to return to private practice one day?  No.

3.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4.
What is your philosophy regarding ex parte communications?  Are there circumstances under which you could envision ex parte communications being tolerated? My general policy is that I do not engage in ex parte communications. It is important that both parties be present and heard together. However, there are occasions when ex parte communications might be permissible such as an emergency restraining order or a writ of supersedeas in exigent circumstances.  Canon 3 of the Code of Judicial Conduct also allows ex parte communications in certain situations to facilitate scheduling and to accommodate emergencies.  I, however, avoid ex parte communications whenever possible and always attempt to provide the other side with notice and an opportunity to be heard.

5.
What is your philosophy on recusal, especially in situations in which lawyer‑legislators, former associates, or law partners are to appear before you?  My policy on recusal is to always recuse myself if there is any chance that anyone would or could think that I might not be fair and impartial to both sides. When there is a situation that does not bother me but perhaps could give either party a problem, I would ask them what their position was on the record. If both parties agreed for me to remain on the case, I would. If either party had a problem, I would recuse myself. Of course, if a case involves any issue that has a personal interest to me, I would recuse myself.

6.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  As I just indicated, if I disclosed something that I didn’t think would disqualify me but had the appearance of bias and either party wanted me to recuse, I would.

7.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?

I do not accept gifts from attorneys or anyone in their families. When I find myself in a social situation, I pay my own way. I have occasionally accepted invitations to hunt as there is an advisory opinion indicating it is proper to accept an invitation to a normal social hunting event.

8.
How would you handle a situation in which you became aware of misconduct of a lawyer or of a fellow judge?  It is my obligation to report any misconduct I am personally aware of involving a lawyer or a fellow judge, and I would act accordingly.

9.
Are you affiliated with any political parties, boards or commissions that need to be re‑evaluated?  No.

10.
Have you engaged in any fund‑raising activities with any political, social, community, or religious organizations?  No.

11.
How do you prepare for cases that come before your panel?  In preparing cases which come before the Court, the first thing I do is read the briefs submitted by the parties (and amicus curiae, if any).  The briefs focus my attention on the primary issues to be resolved and direct me to the statutory and case law relied upon by the parties to support their positions.  I pay particular attention to the Statement of the Case and Statement of the Facts as a general introduction to the case.  As I go through the briefs, I may make reference to portions of the transcript cited by a party to see if the record is being accurately cited.  Then, after a review of the briefs, I study the transcript, again paying particular attention to those portions cited by the parties.  After reading the briefs and transcript, I generally re-scan the briefs and often pull cases cited to verify a stated proposition.  Based upon my review of the briefs, record, and cited cases, I prepare an outline of the case setting forth the basic facts, issues, and law.  I then form a generalized opinion of how I think the case should be decided.  After forming my initial opinion, I will read a memorandum of law prepared by one of the law clerks.  Generally the law clerks will conduct more in-depth research, citing cases not found by the parties, as well as cases from other jurisdictions.  Thereafter, once the case has been argued, I listen to the position of each member of the Court and decide whether to adhere to my initial opinion.  Although I generally stick with my initial opinion, occasionally I change my opinion based upon an argument raised by one of the other members of the Court, or based upon a procedural bar or additional authority pointed out by either one of the justices or law clerks.  

12.
What is your philosophy on judicial activism, and what effect should judges have in setting or promoting public policy?  There is no place for judicial activism. Judges are individuals who should be seen as neutral persons. There should never be occasions, with the exception of judicial matters of concern to the legal system, where Judges should be involved. As a must, Judges should refrain from doing anything  which would portray them in any light other than neutral, fair and impartial persons.

13.
Canon 4 allows a judge to engage in activities to improve the law, legal system, and administration of justice.  What activities do you plan to undertake to further this improvement of the legal system?  The only present plans I have are to speak to a SCISA (South Carolina Independent School Association) Leadership Program on the qualifications of a leader. However, I have previously spoken on numerous occasions to civic groups such as the Florence County Bar Association and would gladly do so again in the future if asked to do so, provided Canon 4 so allows.  I am also called upon occasionally to coordinate the annual S.C. Judicial Conference for the circuit court and appellate court judges (and now family court judges as well) to keep the judges abreast of developments in the law over the course of the past year.  These are the type of matters that I feel further the improvement of the legal system.

14.
Do you feel that the pressure of serving as a judge strains personal relationships (i.e. spouse, children, friends, or relatives)?  How do you address this?  No.  Of course there are times when the work takes you away from your family but that is true in any job you have.

15.
Are you currently serving on any boards or committees?  If so, in what capacity are you serving?

The only committee on which I currently serve is acting as the Court’s representative on the Alterative Dispute Resolution Committee.

16.
Please describe your methods of analysis in matters of South Carolina’s Constitution and its interpretation by explaining your approach in the following areas.  Which area should be given the greatest weight?

1.  The use and value of historical evidence in practical application of the Constitution:

To me, in interpreting areas of the Constitution, the intent of the framers is the primary consideration.  What did the framers intend to protect, what rights did they intend to give?  In conjunction with sub-part 3, below, the historical evidence is of great value and I would use such evidence in arriving at my conclusion of a particular Constitutional question.  

2.  The use and value of an agency’s interpretation of the Constitution:

The interpretation of constitutional issues is a matter for the Court.  Although agencies are frequently charged with the administration and enforcement of a regulation or statute, they do not engage in Constitutional interpretation.   Therefore, an agency’s interpretation of the Constitution would generally be of little value in my analysis.

3.  The use and value of documents produced contemporaneously to the Constitution, such as the minutes of the convention:

Documents produced contemporaneously to the Constitution such as minutes of the convention would be of great importance to us in interpreting the Constitution.  From those documents or minutes could be found the intention and purpose for them being in the Constitution. Knowing the intention of the framers for including the particular section would greatly benefit us in our interpretation of the section.

17.
Is the power of the South Carolina General Assembly plenary in nature unless otherwise limited by some specific Constitutional provision?  Yes.

18.
Presuming that the three branches of government have plenary power for their responsibilities, do any other levels of government (i.e. local governments) have plenary authority, or do all grants of authority to other levels of government flow from the state level in our Constitution and statutes?  No other level of government has plenary power.  Subordinate levels of government derive their powers from the state level.

19.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  Yes, I rent a building in the North Myrtle Beach area to a corporation that is in the game machine business. They sub-let the building but I look to them for my rent. Since they are in the game machine business, I felt like I should and did recuse myself from any cases that involved gaming machines especially video poker. Since this is in reality just the rental of a building it might have been permissible to sit on the cases; however, since someone could have thought I might not be fair and impartial, I determined recusal was the better course.  My philosophy is that it not only has to be right - - it has to look right.

20.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

21.
Have you attended all mandatory judicial continuing legal education courses?  Yes.

22.
Have you written any scholarly articles?  No.

23.
What do you feel is the appropriate demeanor for a judge?  First I would like to say that I think a good demeanor is one of the necessary characteristics of a judge. A judge is an ambassador for the judicial system. When an individual member of the general public sees a judge in court and observes the way the judge handles the personnel, parties and the court itself, the observing individual feels that this is the way all courts operate. Frequently it is that individual’s first (perhaps only) time having anything to do with the judicial system. If the judge assures that the court is operated with respect and consideration for the parties, personnel and attorneys, the individual comes from court at the end of the week with a good impression and respect for the judicial system. If the judge tries to handle the court with an iron hand - demanding rather than requesting - grumpy rather than pleasant - hollering rather than speaking in a pleasant voice - ordering rather than working with the attorneys - disrespectful rather than nice to the parties and others in court such as jurors or spectators - ordering court personnel around like children rather than respectfully working with them like adults - the individual comes away from court with disrespect for the judicial system and perhaps the law itself. In a courtroom (and out of the courtroom for that matter), a judge should be courteous, pleasant, understanding, respectful, and a good listener, while simultaneously bearing in mind that he or she must retain control of the operation of the courtroom.

24.
Do the rules that you expressed in your previous answer apply only while you are on the bench or in chambers, or do these rules apply seven days a week, twenty‑four hours a day?  Twenty-four hours a day, seven days a week

25.
Is there a role for sternness or anger in meetings with attorneys?  There is no room for anger from the judge in the courtroom. There is however room for sternness. A judge may find him or herself in a position when it appears he or she is about to lose control of the smooth operation of the court.   In this situation, the judge must take control and be stern if the situation requires, but simply because you must be stern does not mean you cannot also be respectful of the parties, their attorneys and the jurors and other courtroom observers.

26.
How much money have you spent on your campaign?  If it is over $100, has that amount been reported to the House and Senate Ethics Committees?  None.

27.
Have you sought or received the pledge of any legislator prior to this date?  No.

28.
Have you sought or been offered a conditional pledge of support by any legislator pending the outcome of your screening?  No.

29.
Have you asked any third parties to contact members of the General Assembly on your behalf before the final and formal screening report has been released?  No

30.
While campaigning for this office, have you used judicial letterhead or the services of your staff for your campaign?  No.

31.
Have you contacted any members of the Judicial Merit Selection Commission?  No.

32.  Are you familiar with the 48‑hour rule, which prohibits a candidate from seeking pledges for 48 hours after the draft report has been submitted?  Yes.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  John H. Waller, Jr.

Sworn to before me this 2nd day of August, 2001.

Notary Public for S.C.

My Commission Expires:  3-22-09

THE FOLLOWING DOCUMENTS ARE PERSONAL DATA QUESTIONNAIRES AND SWORN ETHICS STATEMENTS FOR RETIRED JUDGES

PERSONAL DATA QUESTIONNAIRE

FOR RETIRED JUDGES/JUSTICES

[image: image1.wmf]NAME:



George T. Gregory, Jr.

HOME ADDRESS:


250 McLure Woods Drive






PO Box 99, Chester, S.C. 29706-0099

Home Telephone:


803-385-5665

2.
Date and Place of Birth:  McConnellsville, S.C. on December 13, 1921.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Widowed.


12-27-1951 Willie Mae Elliott


Never divorced.


Children:
George T. Gregory, III, age 47; Burroughs and Chapin;




William Elliott Gregory, age 45; SCE&G.

6.
Briefly describe your continuing legal or judicial education since your last screening.


I attend annual judges conferences, the S.C. Bar meetings; the S.C. Trial Lawyers’ meetings and participate in many of the courses.

7.
Have you practiced law or served as a mediator or arbitrator since your retirement from the judiciary?  If so, please describe.  I have not practiced law.  I have served as both a mediator and arbitrator, but not in the last several years.

8.
List your positions of employment on and/or appointment to the bench chronologically.  You are not required to list dates of employment or appointment prior to your last screening.


Municipal Judge, City of Chester, 1946 - 1950;


Circuit Judge, Sixth Judicial Circuit, 1956 – 1975;


Associate Justice S.C., Supreme Court, 1975 – 1988.


Chief Justice, S.C. Supreme Court, 1988 – 1991.

9.
Are you now an officer or director or involved in the management of any business enterprise? Explain the nature of the business, your duties, and the term of your service.


I serve on the Chester County Advisory Board for a non-profit organization, the Springs Foundation. 

35. A complete, current financial net worth statement was provided to the Commission.

11.
Since your last screening, have you been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  No.

12.
Since your last screening, have you, to your knowledge, been under federal, state, or local investigation for possible violation of a criminal statute?  No.

13.
Since your last screening, has a tax lien or other collection procedure been instituted against you by federal, state, or local authorities?  Since your last screening, have you defaulted on a student loan?  Since your last screening, have you filed for bankruptcy?  No.

14.
Since your last screening, have you been sued, either personally or professionally?  No.

15.
Since your last screening, have you been disciplined or cited for unprofessional conduct or a breach of ethics by any court, administrative agency, bar association, disciplinary committee, or other professional group?  Since your last screening, have you been the subject of a formal complaint, or is there a complaint pending against you before such a group?  If so, give the details and describe any final disposition.  No.

16.
Since your last screening, have you been criticized, whether informally or in a matter taken to a disciplinary authority, for the manner in which you treated litigants or attorneys before you on the bench?  If so, give the details and the reasons why you believe you were the target of such criticism.  Not that I know of.

17.
Describe your personal policy for the acceptance of food, meals, beverages, lodging, transportation, entertainment, social hospitality, or other things of value from an attorney, a group of attorneys, or from other individuals.  No.  I do not accept any of the above.

18.
Have you ever accepted anything of value from an attorney or litigant in a matter currently or previously before you or your court?  No.

19.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.


Almost 50 years judicial experience.

20.
For the last fully completed calendar year, itemize the income, expenses, fees, payments, or additional benefits exceeding $500, in the aggregate, received by you or a member of your immediate family from South Carolina state and local entities.  List the type, source, and amount or value of the benefit.  Be sure to list any expense reimbursement you received separately from your income.


Travel and subsistence on the occasions that I sat as a Justice of the S.C. Supreme Court.


Judicial retirement.

21.
Describe any interest you or a member of your immediate family has in real property:  None.

(a)
in which there is a potential conflict of interest with your involvement in a South Carolina state or local public agency;

(b)
in which there have been public improvements of $200 or that adjoins property in which there have been public improvements of $200; or

(c)
which was sold, leased, or rented to a state or local public agency in South Carolina.

List the interest you hold and the value and location of the property.  Identify as applicable the:  N/A

(a)
nature of any potential conflict of interest;

(b)
nature and value of any public improvements; and

(c)
South Carolina state or local public agency which purchased or is leasing or renting such property.

22.
Identify any personal property interest you or a member of your immediate family sold, leased, or rented to a South Carolina state or local public agency.  Identify the property, its amount or value, and the name of the agency.  Attach a copy of any contract or agreement.  None.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Date:  August 1, 2001


S/ George T. Gregory, Jr.

Statement to be included in Transcript of Public Hearings

Retired Judge

Name:


George T. Gregory, Jr.

Address:

250 McLure Woods Drive, PO Box 99, Chester, S.C. 29706-0099

Home Telephone:
803-385-5665

Work Telephone:
same

1.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

2. Have you attended all mandatory continuing legal education courses?  No.

3. Do you have any plans to return to private practice one day?  No.

4.
Are you engaged in any legal activities other than your service as a retired judge, such as acting as an arbitrator or mediator?  No.

5.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

6.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

7.
Have you engaged in any partisan political activity since your retirement?  No.

8.
What do you feel is the appropriate demeanor for a judge?  Treat everybody with civility and respect.  Treat everyone with fairness and integrity.

9.
In your position as a retired judge, what methods do you employ to ensure that deadlines for the timely issuance of orders are met?  N/A

10.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  No.

11.
How would you handle a situation in which you became aware of misconduct of a lawyer or fellow judge?  Appropriately.

12. 
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law clerks are to appear before you?  I have no problems with this.

13.
What is your philosophy regarding ex parte communciations?  Are there circumstances under which you could envision ex parte communications being tolerated?  Generally they should not occur.  There are circumstances, yes.

14.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  As a retired judge, I would grant the motion.

15.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I generally pay for any social hospitality.  I do not receive gifts.

16.
In order that we might advise court administration on steps that need to be taken, are there any limitations on your sight, hearing or mobility that should be addressed by the court administrator?  None.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/George P. Gregory

Date:  August 1, 2001

PERSONAL DATA QUESTIONNAIRE

FOR RETIRED JUDGES/JUSTICES

NAME:


THOMAS L. HUGHSTON, JR.

HOME ADDRESS:

286-A MEETING STREET, CHARLESTON, SC  29401

TELEPHONE NUMBER:
(843) 805-8177

BUSINESS ADDRESS:
2144 MELBOURNE AVENUE, N. CHARLESTON, SC  29405

TELEPHONE NUMBER:
(843)740-5875

2.
Date and Place of Birth:  7/25/43; Spartanburg, SC

3.
Are you a citizen of South Carolina?  Yes

Have you been a resident of this state for at least the immediate past five years?  Yes

5.
Family Status:  Married on May 30, 1993, to Mary Ann McLean Hughston.


Divorced:  December, 1990, Jeanne G. Hughston, Richland County; Continuous separation.

Children:
Karen Nichols, 29; Nurse Administrator;


Greer Regan, 26; Manages Alzheimers Unit at Franke Home;


Mary Hughston, 20; College student.

6.
Briefly describe your continuing legal or judicial education since your last screening.

Attended all mandatory JCLE programs and some others.

7.
Have you practiced law or served as a mediator or arbitrator since your retirement from the judiciary?  No.

8.
List your positions of employment on and/or appointment to the bench chronologically.  You are not required to list dates of employment or appointment prior to your last screening.

I have worked as a Retired But Active Circuit Judge since July 1998.

9.
Are you now an officer or director or involved in the management of any business enterprise? No.

10.
A complete, current financial net worth statement was provided to the Commission.

11.
Since your last screening, have you been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  No.

12.
Since your last screening, have you, to your knowledge, been under federal, state, or local investigation for possible violation of a criminal statute?  No.

13.
Since your last screening, has a tax lien or other collection procedure been instituted against you by federal, state, or local authorities?  Since your last screening, have you defaulted on a student loan?  Since your last screening, have you filed for bankruptcy?  No.

14.
Since your last screening, have you been sued, either personally or professionally?  No.

15.
Since your last screening, have you been disciplined or cited for unprofessional conduct or a breach of ethics by any court, administrative agency, bar association, disciplinary committee, or other professional group?  Since your last screening, have you been the subject of a formal complaint, or is there a complaint pending against you before such a group?  No.

16.
Since your last screening, have you been criticized, whether informally or in a matter taken to a disciplinary authority, for the manner in which you treated litigants or attorneys before you on the bench?  No.

17.
Describe your personal policy for the acceptance of food, meals, beverages, lodging, transportation, entertainment, social hospitality, or other things of value from an attorney, a group of attorneys, or from other individuals.

I do not accept such.  I do attend the approved S. C. Trial Lawyers Convention and the S. C. Defense Attorneys Convention.

18.
Have you ever accepted anything of value from an attorney or litigant in a matter currently or previously before you or your court?  No.

19.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position you seek.  None.

20.
For the last fully completed calendar year, itemize the income, expenses, fees, payments, or additional benefits exceeding $500, in the aggregate, received by you or a member of your immediate family from South Carolina state and local entities.  List the type, source, and amount or value of the benefit.  Be sure to list any expense reimbursement you received separately from your income.

S.C. Judges Retirement System

S.C. Comptroller General, salary

Wife - S. C. Comptroller General, salary

Wife - S. C. Police Retirement System

21.
Describe any interest you or a member of your immediate family has in real property:

(a)
in which there is a potential conflict of interest with your involvement in a South Carolina state or local public agency;  None

(b)
in which there have been public improvements of $200 or that adjoins property in which there have been public improvements of $200; or  None

(c)
which was sold, leased, or rented to a state or local public agency in South Carolina.

None

List the interest you hold and the value and location of the property.  Identify as applicable the:
None

(a)
nature of any potential conflict of interest;

(b)
nature and value of any public improvements; and

(c)
South Carolina state or local public agency which purchased or is leasing or renting such property.

22.
Identify any personal property interest you or a member of your immediate family sold, leased, or rented to a South Carolina state or local public agency.  Identify the property, its amount or value, and the name of the agency.  None.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

Date:  July 5, 2001

S/ Thomas L. Hughston, Jr. 

Statement to be included in Transcript of Public Hearings

Retired Judge

Name:


THOMAS L. HUGHSTON, JR.

Address:

286-A MEETING STREET, CHARLESTON, SC  29401

Home Telephone:
843 805-8177

Work Telephone:
843 740-5875

E‑Mail Address:
scjd/thughstonj.sc.us

1.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

2.
Have you attended all mandatory continuing legal education courses?  Yes.

3.
Do you have any plans to return to private practice one day?  No.

4.
Are you engaged in any legal activities other than your service as a retired judge, such as acting as an arbitrator or mediator?  No.

5.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

6.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

7.
Have you engaged in any partisan political activity since your retirement?  No.

8.
What do you feel is the appropriate demeanor for a judge?  To be a gentleman.

9.
In your position as a retired judge, what methods do you employ to ensure that deadlines for the timely issuance of orders are met?   I do them as soon as possible.  I keep a file of pending matters and "stay on top" of them.

10.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  I try not to get angry or mad on the Bench.  I very seldom, if ever, say anything mean to a criminal defendant.  I try to encourage them to reform - better themselves while serving their sentences.  I am sure that I sometimes "spark" at an attorney.

11.
How would you handle a situation in which you became aware of misconduct of a lawyer or fellow judge?  Report it to the appropriate agency.

12. 
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law clerks are to appear before you?  I have never been asked to recuse myself, nor have I felt the need to do so.  I disclose any past relationships to the lawyers.

13.
What is your philosophy regarding ex parte communciations?  Are there circumstances under which you could envision ex parte communications being tolerated?  I try to avoid ex parte communications.  In a strict sense, these happen sometimes when trying to schedule cases - you get to one lawyer first and then the other.

14.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Serious deference.  Would you grant such a motion?  Probably.

15.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  No gifts.  I go to parties, weddings, etc., if invited.

16.
In order that we might advise court administration on steps that need to be taken, are there any limitations on your sight, hearing or mobility that should be addressed by the court administrator?   No.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Thomas L. Hughston, Jr.

Date:  July 5, 2001

PERSONAL DATA QUESTIONNAIRE

FOR RETIRED JUDGES/JUSTICES

NAME:



THOMAS E. FOSTER

HOME ADDRESS:


411 Edwin Lanford Road






Woodruff, S.C.  29388

TELEPHONE NUMBER:

864-476-8615

2.
Date and Place of Birth:  August 19, 1940, Woodruff, SC

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married to Mary Jane Holmes Foster on July 20, 1963.


Never divorced;


Children:
William Richard Foster, Sheriff’s Deputy;




Lauren Nicoli Foster, Assistant Manager of Restaurant; and




Jason Thomas Foster, Michelin.

6.
Briefly describe your continuing legal or judicial education since your last screening.


Attended mandatory CLE until retirement.

7.
Have you practiced law or served as a mediator or arbitrator since your retirement from the judiciary?  No.

8.
List your positions of employment on and/or appointment to the bench chronologically.  You are not required to list dates of employment or appointment prior to your last screening.  None since last screening.

9.
Are you now an officer or director or involved in the management of any business enterprise? Explain the nature of the business, your duties, and the term of your service.  No.

10.
A complete, current financial net worth statement was provided to the Commission.

11.
Since your last screening, have you been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.  No.

12.
Since your last screening, have you, to your knowledge, been under federal, state, or local investigation for possible violation of a criminal statute?  If yes, explain.  No.

13.
Since your last screening, has a tax lien or other collection procedure been instituted against you by federal, state, or local authorities?  Since your last screening, have you defaulted on a student loan?  Since your last screening, have you filed for bankruptcy?  If so, give details.  No.

14.
Since your last screening, have you been sued, either personally or professionally?  If so, give details.  No.

15.
Since your last screening, have you been disciplined or cited for unprofessional conduct or a breach of ethics by any court, administrative agency, bar association, disciplinary committee, or other professional group?  Since your last screening, have you been the subject of a formal complaint, or is there a complaint pending against you before such a group?  If so, give the details and describe any final disposition.  No.

16.
Since your last screening, have you been criticized, whether informally or in a matter taken to a disciplinary authority, for the manner in which you treated litigants or attorneys before you on the bench?  If so, give the details and the reasons why you believe you were the target of such criticism.  No.

17.
Describe your personal policy for the acceptance of food, meals, beverages, lodging, transportation, entertainment, social hospitality, or other things of value from an attorney, a group of attorneys, or from other individuals.

Received gifts at Christmas – minimal value – less than $50; attend some social gatherings which are provided by attorneys.

18.
Have you ever accepted anything of value from an attorney or litigant in a matter currently or previously before you or your court?  If so, please give the details, including the name of the attorney or litigant and the thing of value you received.  No.  I have received minor gifts at Christmas from attorneys who appeared before me.  I never kept a list of the attorneys.  Such gifts were small – value less than $35 and would include flowers for the office, food or drinks sent to the home.

19.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position which you seek.  None.

20.
For the last fully completed calendar year, itemize the income, expenses, fees, payments, or additional benefits exceeding $500, in the aggregate, received by you or a member of your immediate family from South Carolina state and local entities.  List the type, source, and amount or value of the benefit.  Be sure to list any expense reimbursement you received separately from your income.  None.

21.
Describe any interest you or a member of your immediate family has in real property:


None.

(a)
in which there is a potential conflict of interest with your involvement in a South Carolina state or local public agency;

(b)
in which there have been public improvements of $200 or that adjoins property in which there have been public improvements of $200; or

(c)
which was sold, leased, or rented to a state or local public agency in South Carolina.

List the interest you hold and the value and location of the property.  Identify as applicable the:


None.

(a)
nature of any potential conflict of interest;

(b)
nature and value of any public improvements; and

(c)
South Carolina state or local public agency which purchased or is leasing or renting such property.

Attach a copy of any contract or agreement.

22.
Identify any personal property interest you or a member of your immediate family sold, leased, or rented to a South Carolina state or local public agency.  Identify the property, its amount or value, and the name of the agency.  Attach a copy of any contract or agreement.  None.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Thomas E. Foster

Statement to be included in Transcript of Public Hearings

Retired Judge

Full Name:

THOMAS EARL FOSTER

Address:

411 Edwin Lanford Road, Woodruff, South Carolina  29388

Home Telephone:
864-476-8615

1.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

4. Have you attended all mandatory continuing legal education courses?  Not since retirement.

5. Do you have any plans to return to private practice one day?  No.

4.
Are you engaged in any legal activities other than your service as a retired judge, such as acting as an arbitrator or mediator?  No.

5.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

6.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

7. Have you engaged in any partisan political activity since your retirement?  No.

8. What do you feel is the appropriate demeanor for a judge?  A judge should refrain from making facial expressions or comments which might be interpreted as showing bias or prejudice toward an attorney or litigant.  Also the judge should be consistent with his/her rulings to the attorneys and litigants.

9. In your position as a retired judge, what methods do you employ to ensure that deadlines for the timely issuance of orders are met?  Use docket to check for outstanding order.

10.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Yes.


Is anger ever appropriate in dealing with attorneys?  Yes, some attorneys will take advantage of the judge.

11.
How would you handle a situation in which you became aware of misconduct of a lawyer or fellow judge?  Report to appropriate authorities.

12.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law clerks are to appear before you?  I have never been asked to recuse myself because of any of the above; however, if asked, the matter would be considered and if justified, I would recuse myself.

36. What is your philosophy regarding ex parte communciations?  Are there circumstances under which you could envision ex parte communications being tolerated?  They should not take place but if it happens, the other party should be advised of conversation.

37. If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?  It would depend on what was the motive for the motion.  If made to get rid of the judge in the case, then I would deny the motion; however, if motion is made for proper reasons and has some merit, then I would grant the motion.

15.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?  I receive small Christmas gifts or attend some socials which are sponsored by attorneys.

16.
In order that we might advise court administration on steps that need to be taken, are there any limitations on your sight, hearing or mobility that should be addressed by the court administrator?  None.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Thomas E. Foster

Date  May 10, 2001

PERSONAL DATA QUESTIONNAIRE

FOR RETIRED JUDGES/JUSTICES

NAME:



JAMIE F. LEE

HOME ADDRESS:


598 Lakeshore Drive






Bennettsville, S.C.  29512

TELEPHONE NUMBER:

843-479-4073

2.
Date and Place of Birth:  May 10, 1930 – Bennettsville, S.C.

3.
Are you a citizen of South Carolina?  Yes.

Have you been a resident of this state for at least the immediate past five years?  Yes.

5.
Family Status:  Married to Mary Breeden Lee on December 30, 1954.


Never divorced;


Children:
James Colin Lee, age 45, SLED- Lt.




Jamie F. Lee, Jr., age 44, Timber Industry




Mary Louise Lee, age 41, retired school employee.

6.
Briefly describe your continuing legal or judicial education since your last screening.


Annual Judicial Conference and at least two seminars each year.

7.
Have you practiced law or served as a mediator or arbitrator since your retirement from the judiciary?  No.

8.
List your positions of employment on and/or appointment to the bench chronologically.  You are not required to list dates of employment or appointment prior to your last screening.


Family Court appointments – twelve to sixteen weeks each year.

9.
Are you now an officer or director or involved in the management of any business enterprise? Explain the nature of the business, your duties, and the term of your service.  No.

10.
A complete, current financial net worth statement was provided to the Commission.

11.
Since your last screening, have you been arrested, charged, or held by federal, state, or other law enforcement authorities for violation or for suspicion of violation of any federal law or regulation, state law or regulation or county or municipal law, regulation or ordinance?  If so, give details but do not include traffic violations for which a fine of $125 or less was imposed.  No.

12.
Since your last screening, have you, to your knowledge, been under federal, state, or local investigation for possible violation of a criminal statute?  If yes, explain.  No.

13.
Since your last screening, has a tax lien or other collection procedure been instituted against you by federal, state, or local authorities?  Since your last screening, have you defaulted on a student loan?  Since your last screening, have you filed for bankruptcy?  If so, give details.  No.

38. Since your last screening, have you been sued, either personally or professionally?  If so, give details.  No.

39. Since your last screening, have you been disciplined or cited for unprofessional conduct or a breach of ethics by any court, administrative agency, bar association, disciplinary committee, or other professional group?  Since your last screening, have you been the subject of a formal complaint, or is there a complaint pending against you before such a group?  If so, give the details and describe any final disposition.  No.

16.
Since your last screening, have you been criticized, whether informally or in a matter taken to a disciplinary authority, for the manner in which you treated litigants or attorneys before you on the bench?  If so, give the details and the reasons why you believe you were the target of such criticism.  No.

17.
Describe your personal policy for the acceptance of food, meals, beverages, lodging, transportation, entertainment, social hospitality, or other things of value from an attorney, a group of attorneys, or from other individuals.

I believe the best policy is not to accept anything of value, personally, then you don’t have that to worry about.  This would not apply to accommodations or meals, etc. given to judges as a group and approved by the Supreme Court, such as the various Bar Association functions.

18.
Have you ever accepted anything of value from an attorney or litigant in a matter currently or previously before you or your court?  If so, please give the details, including the name of the attorney or litigant and the thing of value you received.  No.

19.
Provide any other information which may reflect positively or negatively on your candidacy, or which you believe should be disclosed in connection with consideration of you for nomination for the position which you seek.  None.

20.
For the last fully completed calendar year, itemize the income, expenses, fees, payments, or additional benefits exceeding $500, in the aggregate, received by you or a member of your immediate family from South Carolina state and local entities.  List the type, source, and amount or value of the benefit.  Be sure to list any expense reimbursement you received separately from your income.  None.


S.C. Court Administration - subsistence and mileage.

21.
Describe any interest you or a member of your immediate family has in real property:


None.

(a)
in which there is a potential conflict of interest with your involvement in a South Carolina state or local public agency;

(b)
in which there have been public improvements of $200 or that adjoins property in which there have been public improvements of $200; or

(c)
which was sold, leased, or rented to a state or local public agency in South Carolina.

List the interest you hold and the value and location of the property.  Identify as applicable the:


None.

(a)
nature of any potential conflict of interest;

(b)
nature and value of any public improvements; and

(c)
South Carolina state or local public agency which purchased or is leasing or renting such property.

22.
Identify any personal property interest you or a member of your immediate family sold, leased, or rented to a South Carolina state or local public agency.  Identify the property, its amount or value, and the name of the agency.  Attach a copy of any contract or agreement.  None.

I HEREBY CERTIFY THAT MY ANSWERS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/  Jamie F. Lee
Date:  July 2, 2001

Statement to be included in Transcript of Public Hearings

Retired Judge

Name:


JAMIE F. LEE

Address:

598 Lakeshore Drive, Bennettsville, South Carolina  29512

Home Telephone:
843-479-4073

1.
Have you met the Constitutional requirements for this position regarding age, residence, and years of practice?  Yes.

2.
Have you attended all mandatory continuing legal education courses?  Have completed all CLE requirements to satisfaction of CLE Commission.

3.
Do you have any plans to return to private practice one day?  No.

4.
Are you engaged in any legal activities other than your service as a retired judge, such as acting as an arbitrator or mediator?  No.

5.
Are you involved in any active investments from which you derive additional income that might impair your appearance of impartiality?  No.

6.
Do you belong to any organizations that discriminate based on race, religion, or gender?  No.

7.
Have you engaged in any partisan political activity since your retirement?  No.

8.
What do you feel is the appropriate demeanor for a judge?  Calm, considerate, decisive, in control.

9.
In your position as a retired judge, what methods do you employ to ensure that deadlines for the timely issuance of orders are met?  This is my most difficult task.  I keep my roster with me and note on it what attorney is to prepare the Order.  After about 20 days, I contact the secretary and ask that she contact that lawyer and request the Order.  Often, it takes more calls.  This is hard for a Judge to do as you can’t contact the lawyer yourself, unless you call or write both sides.

10.
Do you feel that it is ever appropriate to be angry with a member of the public, especially with a criminal defendant?  Is anger ever appropriate in dealing with attorneys?  No.

11.
How would you handle a situation in which you became aware of misconduct of a lawyer or fellow judge?  Very carefully; however, in an actual misconduct case, I would be required to report it to the appropriate authority.

12.
What is your philosophy on recusal, especially in situations in which lawyer-legislators, former associates, or law clerks are to appear before you?  I do not recuse simply because a lawyer also serves in the Legislature – have no former associates or law clerks.  I do recuse myself where there could be any question of my impartiality.

40. What is your philosophy regarding ex parte communciations?  Are there circumstances under which you could envision ex parte communications being tolerated?  My philosphy on exparte communication is, don’t do it.  No, as to issues being litigated.

14.
If you disclosed something that had the appearance of bias, but you believed it would not actually prejudice your impartiality, what deference would you give a party that requested your recusal?  Would you grant such a motion?

I would defer to party requesting recusal and grant the motion.

15.
What standards have you set for yourself regarding the acceptance of gifts or social hospitality?


I do not accept gifts as you can’t foretell what problem it might present in the future although it appears harmless.  I accept social hospitality as well as give it, unless I see a potential problem in doing so.

16.
In order that we might advise court administration on steps that need to be taken, are there any limitations on your sight, hearing or mobility that should be addressed by the court administrator?  I wear hearing aids to assist me in my work and everyday life.

I HEREBY CERTIFY THAT THE ANSWERS TO THE ABOVE QUESTIONS ARE TRUE AND COMPLETE TO THE BEST OF MY KNOWLEDGE.

S/Jamie F. Lee

Date  July 7, 2001
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