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Document No. 4301
DEPARTMENT OF CONSUMER AFFAIRS
CHAPTER 28
Statutory Authority: 1976 Code Sections 37-6-104, 37-6-403, and 37-6-506

28‑8. Notification and Fees Summary Procedures ‑ Licensing
28‑62. Adjustment of Dollar Amounts
28‑70‑2.305, 3.305. Filing and Posting Maximum Rate Schedules
28‑500. "Lemon Law" Records and Arbitration

Synopsis:

The Department proposes to amend and modify Regulations 28-8, 28-62, 28-70-2.305, 3.305, and 28-500. The purpose of these proposed amendments is to revise and edit regulatory language to conform to current statutory requirements and to delete obsolete provisions.

South Carolina Code sections 37-6-104 and 37-6-403 authorize the Department to promulgate regulations necessary to effectuate the purposes of the chapter. The purposes of these proposed amendments are to revise and edit regulatory language to conform to current statutory requirements and to delete obsolete provisions.

Notice of Drafting for the proposed regulations was published in the State Register on August 24, 2012. Comments were solicited for consideration in drafting the proposed regulation.

Instructions:

Replace Regulation 28‑8. (Notification and Fees Summary Procedures – Licensing) as printed below.
[bookmark: _GoBack]Replace Regulation 28‑62. (Adjustment of Dollar Amounts) as printed below.
Replace Regulation 28‑70‑2.305, 3.305. (Filing and Posting Maximum Rate Schedules) with Regulation 28-70 as printed below.
Replace Regulation 28‑500. ("Lemon Law" Records and Arbitration) as printed below.

Text:

28‑8. Notification and Fees Summary Procedures ‑ Licensing.

	A. Notification. Pursuant to the authority contained in Sections 37‑6‑201, 37‑6‑202, 37‑6‑203 and 37‑6‑204 of the Code, the following rules are adopted for notification to this Department of a person engaged in this State in making consumer credit sales, consumer leases, consumer rental‑purchase agreements or consumer loans and to a person having an office or place of business in this State who takes assignments of and undertakes direct collection of payments from or enforcement of rights against debtors arising from these sales, leases, rental‑purchase agreements or loans.
	B. Forms. Persons subject to the section as in A above shall file a notification form with the Administrator within thirty (30) days after commencing business in this State and thereafter on or before January thirty‑first of each year on the prescribed form which shall state:
		(1) Name of person;
		(2) Name in which business is transacted if different from (1) above;
		(3) Address of principal office giving street number, city, state and zip code (This may be outside the State of South Carolina);
		(4) Addresses of all offices or retail stores, if any, in this State at which consumer credit sales, consumer leases, consumer rental‑purchase agreements or consumer loans are made, or in case of a person taking assignments of obligations, the offices or places of business within this State at which business is transacted;
		(5) If consumer credit sales, consumer leases, consumer rental‑purchase agreements or consumer loans are made otherwise than at an office or retail store in this State, a brief description of the manner in which they are made;
		(6) Type of business conducted;
		(7) If consumer rental‑purchase transactions are made at any location listed pursuant to (3) and (4) and cash or credit sales of merchandise are also made at those locations, an indication of that fact;
		(8) Address of designated agent upon whom service of process may be made in this State.
	C. Fees. A person required to file notification shall on or before January thirty‑first of each year pay to the Administrator an annual fee of one hundred twenty dollars for that year, for each address in this State listed in the notification; provided, however, that the fee for any one person shall not be less than one hundred twenty dollars; provided, further, that a person who does not extend credit pursuant to written contracts and a person whose annual gross volume of business does not exceed one hundred fifty thousand dollars shall be exempt from any fee and from the notification requirements of the section as in A above.
	D. Application for License to Make Supervised Loans: Applications for licenses to make supervised loans shall be made to the South Carolina Board of Financial Institutions on a form pre‑scribed by the Board and shall contain the following:
		(1) name and address of applicant;
		(2) name in which and address for which the license is to be issued;
		(3) name and address in South Carolina of agent upon whom process may be served;
		(4) business, if any, other than making supervised loans, which will be conducted at the licensed address;
		(5) all organizations related to the applicant and the character of business conducted by each;
		(6) name, address and telephone number of person to be contacted for further information about this application;
		(7) name, business address, residence address, official title and other business or occupation, if any, of the applicant, the manager and, as applicable, each partner, officer and director;
		(8) name and address of any person(s) listed under the subsection D(7) above and of any person(s) related to the applicant who have engaged in the business of making consumer loans in any state during the last five years (give details for each person so engaged);
		(9) a statement of whether any person listed under the subsection D(7) above has been convicted of a crime involving moral turpitude during the last ten years (if so give details);
		(10) a statement of whether any person listed under the subsection D(8) above has been the subject of any proceeding either to cancel, suspend or revoke a lending license or in which a regulatory authority or law enforcement agency alleged a violation of state or federal law (if so give details);
		(11) a current accurate statement of the financial condition of the applicant showing that he has available for operation of business in this State assets of at least $25,000 for each license issued to him;
		(12) an investigation fee of $100 plus a license fee of $200, paid separately (the license fee will be returned if the application is denied; the investigation fee will not be refunded in any event);
		(13) a copy of any corporate charter and certificate of authority to do business in South Carolina, if applicable;
		(14) the signature of the applicant which must be notarized.
	E. Investigation of Application for License: Upon receipt of the completed application with appropriate fees, the Board will conduct an investigation as it deems appropriate to enable it to determine whether:
		(1) the character and fitness of the applicant, the members and the partners, officers and directors, where applicable, are such as to warrant belief that the business will be operated honestly and fairly;
		(2) the applicant has available for operation of his business in this State assets of at least $25,000 for each license issued in this State.
	F. Issuance or Denial of License: The Board shall within sixty (60) days after the application for license has been filed either grant the license or notify the applicant in writing by mail that the application has been denied and stating, in substance, the Board's findings in such a concise and explicit manner as to reasonably inform the applicant of the underlying facts supporting its findings and denial of the application.
	G. Request for Hearing Upon Denial of License: Upon written request, the applicant is entitled to a hearing on his application if the Board has notified the applicant in writing that his application has been denied, or the Board has not issued a license within sixty (60) days after the application for the license was filed. The request for hearing must be in writing and must be made not later than fifteen (15) days after denial of the application, as provided in Section 37‑3‑503(3) of the Code.
	H. Hearing Procedure: If the applicant timely requests a hearing to which he is entitled such hearing shall be scheduled and conducted in accordance with the provisions of the Administrative Procedures Act, S.C. Code Ann. Sections 1‑23‑310 et seq. (as amended). For purposes of this Rule the term "Administrator" shall be deemed to include the Board of Financial Institutions, where the context so requires.
	I. Annual License Fees: Each licensee shall on or before February 1 of each year pay to the Board an annual license fee for each licensed office based upon outstanding loan balances in such office as of December 21 of the preceding year according to the schedule published in South Carolina Board of Financial Institutions R.15‑62.
	J. Revocation, Suspension or Relinquishment of License: After a supervised lender's license has been issued, the Administrator may revoke or suspend the license pursuant to S.C. Code Ann. Section 37‑3‑504 on the grounds listed in that section, although the Administrator will comply with the notice and procedure requirements of the Administrative Procedures Act, (as amended).

28‑62. Adjustment of Dollar Amounts.

(Statutory Authority: 1976 Code Sections 37‑1‑109 and 37‑6‑104(1)(e))

	The dollar amounts referenced in Section 37-1-109(6) shall change by increasing 10% with the exception of Sections 37‑2‑203(2) and 37‑3‑203(2) which have a self‑executing formula of 40%. These sections shall change by notice on July 1 of even-numbered years in accordance with Section 37-1-109.

28‑70. Filing and Posting Maximum Rate Schedules.

	A. Every creditor [Section 37‑1‑301(13)] other than an assignee of a credit obligation making consumer credit sales [Section 37‑2‑104] in this State, and intending to impose a credit service charge in excess of 18% per annum in this State, and every creditor [Section 37‑1‑301(13)] making supervised loans [Section 37‑3‑501(1)] or restricted loans [Section 37‑3‑501(3)] in this State, shall file with the Department of Consumer Affairs a rate schedule as shown on the Department’s internet website. The original of the rate schedule shall be filed together with a fee of forty dollars per location. 
	B. Every creditor [Section 37‑1‑301(13)] other than an assignee of a credit obligation, making consumer credit sales [Section 37‑2‑104] and intending to impose a credit service charge in excess of 18% per annum in this State, and every creditor [Section 37‑1‑301(13)] making supervised loans [Section 37‑3‑501(1)] or restricted loans [Section 37‑3‑501(3)] in this State, shall post in one conspicuous place in every place of business in this State in which offers to make consumer credit sales, supervised loans or restricted loans are extended, a maximum rate schedule with rates that are identical to those listed in the rate schedule filed with the Department of Consumer Affairs pursuant to Section A. The posted rate schedule shall be reproduced in at least fourteen‑point type, and the terms "credit service charge," or "loan finance charge" and "annual percentage rate" will be printed in larger size type than other terms in the posted rate schedule.
	A creditor that has issued seller credit cards [Section 37‑1‑301(26)] or a creditor that has issued lender credit cards or similar arrangements [Section 37‑1‑301(16)] shall not be required to post a required rate schedule for such transactions in any place of business which is authorized to honor such transactions; provided that the creditor shall include a conspicuous statement of the maximum rate it intends to charge for these transactions in the initial disclosure statement required to be provided for the debtor by the Federal Truth‑In‑Lending Act and notifies the debtor of any change in the maximum rate on or before the effective date of the change; provided further that a creditor that has issued lender credit cards or similar arrangements shall nevertheless post the required rate schedule for such transactions at its central office (if financial transactions with consumers take place at the central office) and branch offices other than branch offices which are free standing automatic teller machines.
	No posted rate schedule shall contain any statement, stamp of approval, or any language or symbol which suggests or implies that the posted rate(s) are suggested, or individually approved by the Department of Consumer Affairs or any other agency of State or Federal government.
	C. The rate schedule required to be filed and posted by Sections A. and B. shall contain a list of the maximum credit service charges [Section 37‑2‑109] (in the case of consumer credit sales) or maximum loan finance charges [Section 37‑3‑109] (in the case of supervised or restricted consumer loans) stated as an annual percentage rate, determined in accordance with the Federal Truth‑In‑Lending Act as amended from time to time, and Federal Reserve Board Regulation Z as amended from time to time, that the creditor intends to charge for consumer credit transactions in each of the following categories of consumer credit:
			(a) Unsecured credit sales or loans;
			(b) Secured credit sales or personal loans, other than those secured by real estate;
			(c) Credit sales secured by real estate or real estate mortgage loans;
			(d) Open‑end (revolving) credit;
			(e) All other
			The creditor may include as many subcategories as it chooses under each of the specified categories in accordance with the instructions on the reverse side of Appendix A.
			If a creditor with multiple locations wishes to charge different maximum rates for different locations, a separate maximum rate schedule shall be filed for each location which charges maximum rates which vary from the schedule filed and posted for the main or central location.
	D. A rate schedule filed shall be effective for all consumer credit extended after the close of business on the day the certified schedule is received by the creditor or seven days after the date of submission postmark, whichever is earlier; provided, however, that certification by the Department of Consumer Affairs shall not make any maximum rate schedule effective where the creditor has not otherwise complied with Section 37‑2‑305, Section 37‑3‑305 and this Regulation, and such noncompliance is not apparent on the face of the certified rate schedule filed with the Department. An example of such noncompliance would be the posting of a schedule of rates which are lower than the actual maximum rates charged.
	E. A rate schedule filed and posted as required by Section 37‑2‑305, Section 37‑3‑305, and this Regulation shall remain effective until January 31st of each year. A creditor wishing to change any of the maximum rates shown on a schedule previously filed and posted or to add or delete the prescribed categories or subcategories shall file with the Department of Consumer Affairs a revised schedule together with a fee of forty dollars per location.

28‑500. "Lemon Law" Records.

(Statutory Authority: 1976 Code Sections 56‑28‑20 and 56‑28‑90)

	A. DEFINITIONS
	Definitions shall be those contained in the Enforcement of Motor Vehicle Express Warranty Act, S.C. Code Ann. 56‑28‑10 et seq. (1976 as amended)
	B. RECORD KEEPING
		(1) Between January 1 and January 31 of each year each manufacturer of new motor vehicles sold in this State shall provide a report, on a form provided by the Administrator, containing a written summary of all vehicles repurchased or replaced under Chapter 28 of Title 56 of the South Carolina Code of Laws. These reports shall contain at least the name and address of the customer, the make, model, color or colors, vehicle identification number, and sales price of the motor vehicle, as well as a short description of the nonconformity or nonconformities complained of by the customer.
		(2) Upon request of the administrator, the manufacturer shall make available for the inspection of the administrator or his designee, any paperwork, reports or other information regarding automobiles repaired or replaced or otherwise subject to the provisions of Chapter 28 of Title 56 of the South Carolina Code of Laws. Such information shall include, without limitation:
			(a) repair orders or repair date logs;
			(b) parts receipts or invoices;
			(c) retail installment contracts;
			(d) written or electronic documentation of diagnostic testing;
			(e) reports of customers or regional representatives;
			(f) parts themselves that have been retained;
		(3) Upon a manufacturer's failure to provide the reports required by B(1) above, or upon a manufacturer's failure to respond to or upon an incomplete or evasive response to the administrator's reasonable request pursuant to B(2) above, the administrator may fine the manufacturer a penalty of up to one thousand (1,000.00) dollars for each failure; after notice and a hearing conducted pursuant to the Administrative Procedures Act (Act 176 of 1977 as amended.) After notice to the manufacturer, each day in which the manufacturer is shown to have failed to comply will be deemed a separate violation.

Fiscal Impact Statement:

The Department of Consumer Affairs estimates the costs incurred by the State in complying with the proposed regulation will be approximately $0.

Statement of Rationale:

The South Carolina Consumer Protection Code specifically provides for the Department to promulgate regulations necessary to effectuate the purposes of the Code and these changes are being made to conform regulations to current statutory law. 
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