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THE COMMITTEE ON

LABOR, COMMERCE AND INDUSTRY

To whom was referred a Bill (H. 4096) to amend Section 38‑1‑20, as amended, Code of Laws of South Carolina, 1976, relating to definitions used in Title 38 pertaining to insurance, etc., respectfully

REPORT:

That they have duly and carefully considered the same and recommend that the same do pass with amendment:


Amend the bill, as and if amended, in Section 38‑43‑20 as contained in Section 2, page 11, by striking subsection (D) in its entirety and inserting:


/ “(D)
A license as an insurance producer is not required of the following:


(1)
an officer, director, or employee of an insurer or of an insurance producer, provided that the officer, director, or employee does not receive any commission on policies written or sold to insure risks residing, located, or to be performed in this State and:




(a)
the officer, director, or employee’s activities are executive, administrative, managerial, clerical or a combination of these, and are only indirectly related to the sale, solicitation, or negotiation of insurance; or




(b)
the officer, director, or employee’s function relates to underwriting, loss control, inspection or the processing, adjusting, investigating or settling of a claim on a contract of insurance; or 




(c)
The officer, director, or employee is acting in the capacity of a special agent or agency supervisor assisting insurance producers where the person’s activities are limited to providing technical advice and assistance to licensed insurance producers and do not include the sale, solicitation or negotiation of insurance;



(2)
A person who secures and furnishes information for the purpose of group life insurance, group property and casualty insurance, group annuities, group or blanket accident and health insurance; or for the purpose of enrolling individuals under plans; issuing certificates under plans or otherwise assisting in administering plans; or performs administrative services related to mass marketed property and casualty insurance; where no commission is paid to the person for the service;



(3)
An employer or association or its officers, directors, employees, or the trustees of an employee trust plan, to the extent that the employers, officers, employees, director, or trustees are engaged in the administration or operation of a program of employee benefits for the employer’s or association’s own employees or the employees of its subsidiaries or affiliates, which program involves the use of insurance issued by an insurer, as long as the employers, associations, officers, directors, employees or trustees are not in any manner compensated, directly or indirectly, by the company issuing the contracts;



(4)
Employees of insurers or organizations employed by the insurers who are engaging in the inspection, rating or classification of risks, or in the supervision of the training of insurance producers and who are not individually engaged in the sale, solicitation or negotiation of insurance;



(5)
A person whose activities in this State are limited to advertising without the intent to solicit on its own behalf insurance in this State through communications in printed publications or other forms of electronic mass media whose distribution is not limited to residents of the State, provided that the person does not sell, solicit, or negotiate insurance that would insure risks residing, located, or to be performed in this state;



(6)
A person who is not a resident of this State who sells, solicits, or negotiates a contract of insurance for commercial property and casualty risks to an insured with risks located in more than one state insured under that contract, provided that that person is otherwise licensed as an insurance producer to sell, solicit, or negotiate that insurance in the state where the insured maintains its principal place of business and the contract of insurance insures risks located in that state;



(7)
A salaried full‑time employee who counsels or advises his employer relative to the insurance interests of the employer or of the subsidiaries or business affiliates of the employer provided that the employee does not sell or solicit, negotiate insurance or receive any commission.” /

Amend the bill further in Section 38‑43‑50 as contained in SECTION 2, page 13, by striking subsection (a) in its entirety and inserting:


 / “(A)
All applicants for an a limited lines agent’s or special producer’s license must be vouched for by an official or a licensed representative of the insurer for which the applicant proposes to act, who shall certify whether the applicant has been appointed an agent producer to represent it and that it has duly investigated the character and record of the applicant and has satisfied itself that he is trustworthy and qualified to act as its agent producer and intends to hold himself out in good faith as an insurance agent producer.  When a contract of an agent producer is canceled by the insurer represented, that insurer shall notify the Department of the cancellation within ten thirty days stating the cause of the termination.  The records furnished by insurers are for the use of the Department solely and not for public inspection.” /


Amend the bill further in Section 38‑43‑80 as contained in SECTION 2, page 20, by striking subsection (A)(2) in its entirety and inserting:


/ “(2)
state, special, or general agent producer appointment fee:  one hundred dollars; general producer license fee:  eighty dollars; appointment fee:  one hundred dollars;” / 


Amend the bill further in Section 38‑43‑100 as contained in SECTION 2, page 21, by striking subsection (A) in its entirety and inserting:


/ “(A)
Before being issued a license to do business as an agent in this State for an insurer, each applicant shall make written application for the license upon forms to be furnished by the department, and all information on the forms required by the director or his designee must be subscribed to by the applicant under oath. No business may be done by the applicant except following issuance of an agent’s a producer’s license, and the license may not be issued until the director or his designee has determined that the applicant is qualified as an insurance agent producer, generally, and is particularly qualified for the line of business in which the applicant proposes to engage.  The department shall promulgate regulations setting forth qualifying standards of agents producers as to all lines of business and shall require the local agent producer applicant to stand a written examination.  For the purpose of interstate reciprocity, the department shall identify by bulletin which limited lines or limited lines credit insurance are approved in South Carolina and which are exempt from examination.  The director or his designee may waive the examination with respect to applicants who have achieved the designations of Chartered Property and Casualty Underwriter (CPCU) or Chartered Life Underwriter (CLU).  The director or his designee may also, at his discretion, waive the examination and issue temporary licenses for a period not to exceed ninety days, upon demonstrated need.  An agent of a common carrier who sells only trip transportation ticket policies of accident and health insurance or baggage insurance on personal effects is not required to stand a written examination.  No person who is a salaried employee and acts as an agent for a bank, savings and loan association, savings bank, finance company, trust company, credit union, automobile dealer, or other company handling credit transactions operating in this State, who writes credit life, credit accident and health insurance, credit property, or any combination of these in connection with a loan or other credit transaction, is required to stand a written examination.  Any A bank, finance company, or other company handling credit transactions operating in this State and utilizing one or more credit life or accident and health or credit property agents producers in a particular geographical area who are licensed without having taken the written examination is required to have readily available at least one credit life or accident and health or credit property agent producer to answer customers’ questions concerning credit life, credit accident and health insurance, or credit property, or any combination of these.  The director or his designee, subject to item (d) of this section if he is assured of the honesty and trustworthiness of the applicant by the insurer which the applicant will represent, shall issue a nonrenewable temporary life insurance agent’s license valid for ninety days without requiring the applicant to pass a written examination, as follows: 



(a)
A temporary life insurance agent’s license to the executor or administrator of the estate of a deceased person who at the time of his death was a licensed life insurance agent.



(b)
A temporary life insurance agent’s license to a surviving next of kin of a deceased life insurance agent, if no administrator or executor has been appointed and qualified, but any license issued under this item must be revoked upon issuance of a license to an executor or administrator under item (a).



(c)
A temporary life insurance agent’s license to an applicant who has filed a written application for a license on forms furnished by the department where the applicant will actually collect the premiums on debit life and health insurance contracts during the period of the temporary license.  The license shall, with respect to the applicant’s solicitation and sales activities during the license period, authorize only the solicitation and sale of debit life and health insurance contracts.  If the temporary license is not received from the director or his designee within fifteen days from the date the application was mailed to the department, by certified or registered mail, the insurer may assume that the temporary license will be issued in due course.  For the purpose of this item (c) a debit life and health insurance contract means a contract for which the premiums are payable at monthly or more frequent intervals directly by the owner, or by a person representing the owner, to a representative of the company.



(d)
If more than twenty‑five percent of the temporary licensees of an insurer fail to receive a permanent license, not counting those who fail the written examination twice, in any twelve‑month period it is prima facie evidence that the insurer is abusing the privilege of obtaining temporary licenses.  Upon a determination by the director or his designee of abuse being made, following a public hearing, no temporary license may be issued for twenty‑four months following the month of the determination of abuse on behalf of the insurer.” /

Amend the bill further, as and if amended, in Section 38‑43‑105 as contained in SECTION 2, page 25, by striking subsection (a)(1) in its entirety and inserting:


“(1)
successfully completed classroom courses, or the equivalent thereof, correspondence courses in insurance approved by the director or his designee consisting of no less than forty classroom hours, or the  equivalent thereof; or forty self‑study hours; or” / 


Amend the bill further, as and if amended, in Section 38‑43‑105 as contained in SECTION 2, page 26, by striking subsection (B) in its entirety and inserting:


/ “(b)(B)
Certification of qualification of the applicant must be made by an official of the school, college, insurance company, association, or other body conducting the course of study, or by the former employer for qualification under item (2) of subsection (a) (A) of this section.  The certification must be in a format approved by the director or his designee and submitted by the producer with the sponsoring company’s appointment of the agent and the agent’s the producer’s application for an agent’s a producer’s license, except where a temporary license is requested pursuant to Section 38‑43‑100, in which event the temporary license may be issued without such certification, if the sponsoring company insurer or licensed producer who assumes responsibility for all acts of the temporary licensee furnishes certification prior to the applicant’s being granted permission to take the examination.  The certification of qualification of the applicant must be made within thirty days from the date of receipt of the request to provide the certification. A person who falsely represents that he or another person has met the pre‑licensing educational requirements of this section, after being afforded notice and an opportunity for a hearing by the Administrative Law Judge Division, is subject to the penalty provided in Section 38‑2‑10.” /


Amend the bill further, as and if amended, in Section 38‑43‑105 as contained in SECTION 2, page 26, by striking subsection (e) in its entirety and inserting:


/”(e)(E)
This section applies to residents applying for a license to engage in the sale of insurance except those persons who have previously been licensed for a period of five years or more and those persons applying for a license in limited lines or limited lines credit insurance approved by the director or his designee in order to satisfy the reciprocity provisions outlined under this chapter.  Each course sponsor is required to submit a nonrefundable filing fee established by the department. limited to the following types of insurance only or a combination thereof: 



(1)
credit life or credit accident and health; 



(2)
credit property;



(3)
crop hail;



(4)
automobile physical damage;



(5)
mortgage guaranty or mortgage redemption, or both;



(6)
title;



(7)
travel accident and baggage



(8)
Federal Crop Insurance Program.” /


Amend the bill further, as and if amended, in Section 38‑43‑106 as contained in SECTION 2, page 27, by striking subsection (A)(1) in its entirety and inserting:



/ “(1)
In addition to the requirements contained in Section 38‑43‑105, any applicant or agent producer licensed to sell property and casualty insurance or to sell life, accident and health insurance, or both, or qualified for this licensure, must complete biennially a minimum of twenty‑four hours of continuing insurance education in order to be eligible for licensure for the following two years.  A person who falsely represents that he or another person has met the continuing educational requirements of this section, after being afforded notice and an opportunity for a hearing by the Administrative Law Judge Division, is subject to the penalty provided in Section 38‑2‑10.” /


Amend the bill further, as and if amended, in Section 38‑43‑106 as contained in SECTION 2, page 27 and 28, striking subsection (C)(1) in its entirety and inserting:


/ “(C)(1)
The director or his designee shall administer these continuing education requirements and shall approve courses of instruction which qualify for these purposes.  In administering this program, the department, in its discretion, may promulgate regulations whereby agents producers provide to a continuing education administrator established within the Department of Insurance proof of compliance with continuing education requirements as a condition of license renewal or, in the alternative, contract with an outside service provider to provide recordkeeping services as the continuing education administrator.  The costs of the continuing education administrator must be paid from the continuing insurance education fees paid by agents producers in the manner provided by this section, except that course approval responsibilities may not be designated to the continuing education administrator.  The continuing education administrator shall compile and maintain, in conjunction with insurers and agents producers, records reflecting the continuing insurance education status of all licensed or qualified agents producers subject to the requirements of this section.  The continuing education administrator shall furnish to the insurer, within ninety days of the agent’s renewal date as specified by regulation, a report of the continuing insurance education status of all of its agents producers.  All licensed agents producers shall provide evidence of their continuing insurance education status to the continuing education administrator at least one hundred twenty days before the annual renewal date by May first of the biennially compliance year unless granted an extension.  Any continuing insurance education approved courses taken subsequent to one hundred twenty days before the renewal date this May first deadline must be applied to the following biennial continuing insurance education required period.” /


Amend the bill further, as and if amended, in Section 38‑43‑110 as contained in SECTION 2, page 30 and 31, by striking subsection (B) in its entirety and inserting:


/ “(B)

A producer who allows his license to lapse for failure to comply with Section 38‑43‑106 may, within six months from the compliance deadline, reinstate the same license without the necessity of complying with Section 38‑43‑105, provided a total of thirty hours of continuing education has been completed by November first of the compliance year, and a penalty fee set forth by regulation is paid.” / 


Amend the bill, further, as and if amended, by striking SECTION 3 in its entirety and inserting:


/ “Section 3.
This act takes effect January 31, 2003.” /


Renumber sections to conform.


Amend totals and title to conform.

HARRY F. CATO for Committee.

            
A BILL

TO AMEND SECTION 38‑1‑20, AS AMENDED, CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING TO DEFINITIONS USED IN TITLE 38 PERTAINING TO INSURANCE, SO AS TO ADD AND REDEFINE CERTAIN DEFINITIONS TO COMPLY, CONFORM, AND BE CONSISTENT WITH THE AMENDMENT TO CHAPTER 43 OF TITLE 38 IN THIS ACT; TO AMEND CHAPTER 43, TITLE 38, RELATING TO INSURANCE AGENTS AND AGENCIES, SO AS TO, AMONG OTHER THINGS, ESTABLISH A UNIFORM STANDARD FOR PERFORMING THE DUTIES OF A PRODUCER, PROVIDE UNIFORM EXCEPTIONS TO LICENSURE AMONG STATES FOR INDIVIDUALS NOT LICENSED AS INSURANCE PRODUCERS, CLARIFY THE REQUIREMENT FOR AGENCY LICENSURE, REMOVE THE REQUIREMENT THAT AN INSURER LICENSE AN AGENT AND INSTEAD REQUIRE AN INSURER APPOINT A LICENSED AGENT, ESTABLISH STANDARD NOTIFICATION REQUIREMENTS FOR INSURERS AND PRODUCERS WHEN A PRODUCER’S CONTRACT IS CANCELED, PROVIDE IMMUNITY AND CONFIDENTIALITY FOR THESE NOTIFICATIONS, ESTABLISH NONRESIDENT LICENSING STANDARDS FOR PRODUCERS AMONG STATES, ESTABLISH INSURANCE LINES OF AUTHORITY A PRODUCER MAY BE LICENSED FOR IN THE STATE, ESTABLISH FEE STANDARDS FOR LICENSURE AND APPOINTMENT OF AN INSURANCE PRODUCER, ESTABLISH REQUIREMENTS FOR APPLICATION FOR A PRODUCER LICENSE, ESTABLISH A UNIFORM STANDARD FOR NONRESIDENT PRODUCER’S EXEMPTION FROM PRE‑LICENSING EDUCATION AND EXAMINATION REQUIREMENTS, PROVIDE UNIFORM STANDARDS FOR ISSUANCE OF A TEMPORARY PRODUCER LICENSE, REQUIRE PRODUCER PRE‑LICENSING EDUCATION COURSES TO BE REVIEWED BY THE CONTINUING EDUCATION ADVISORY COMMITTEE, ESTABLISH AN ADDITIONAL EXEMPTION FROM PRODUCER CONTINUING EDUCATION REQUIREMENTS, ADD A REINSTATEMENT PROVISION FOR A PRODUCER’S FAILURE TO COMPLY WITH LICENSING REQUIREMENTS, PROVIDE ADDITIONAL OFFENSES FOR WHICH DISCIPLINARY ACTION MAY BE WARRANTED, AND ESTABLISH REPORTING REQUIREMENTS FOR PRODUCERS AGAINST WHOM ADMINISTRATIVE ACTION OR CRIMINAL PROSECUTION HAS BEEN TAKEN.

Be it enacted by the General Assembly of the State of South Carolina:

SECTION
1.
Section 38‑1‑20 of the 1976 Code, as last amended by Act 328 of 2000, is further amended to read:


“Section 38‑1‑20.
In this title unless the context otherwise requires:


 (1)
‘Accident and health insurance’ means insurance of human beings against death or personal injury by accident, and every insurance of human beings against sickness, ailment, and any type of physical disability resulting from accident or disease, and prepaid dental service, but not including coverages required by the Workers’ Compensation Law of this State.


 (2)
‘Accommodation bondsman’ means as defined in Section 38‑53‑10.


 (3)
‘Adjuster’ means an individual who determines the extent of insured losses and assists in settling or attempts to settle claims.


 (4)
‘Admitted assets’ means assets of an insurer considered admitted under Section 38‑11‑100.


(4.5)
‘Admitted insurer’ means an insurer licensed to do business in this State.


 (5)
‘Alien insurer’ means an insurer incorporated or organized under the laws of a country other than the United States of America, its states, commonwealths, territories, or insular possessions.


 (6)
‘Annuity’ means every contract or agreement to make periodic payments, whether in fixed or variable dollar amounts, or both, at specified intervals.


(6.5)
‘Appointment’ means an individual designated by an official or authorized representative of an authorized insurer to act on its behalf as a producer.


 (7)
‘Bail bondsman’ means as defined in Section 38‑53‑10.


 (8)
‘By’ means on or before.


 (9)
‘Casualty insurance’ means every insurance against legal liability of the insured for bodily injury to or death of other persons, including workers’ compensation insurance, and for damages to or loss or destruction of the property of others; medical payments insurance when written in conjunction with any insurance covering liability for the deaths or bodily injuries of others; guaranteeing the fidelity of persons holding positions of public or private trust; loss of or damage to property caused by burglary, theft, larceny, robbery, fraud, or any unlawful taking or secretion of property owned by or entrusted to the insured; loss of or damage to property of the insured resulting from the explosion of or damage to any fired or unfired boiler or other pressure vessel, engine, turbine, compressor, pump, wheel, any apparatus generating, transmitting, or using electric power, and any machinery or equipment connected with any of the foregoing; loss resulting from nonpayment of debts owed to merchants or other persons extending credit; and legal insurance.


(10)
‘Certificate of insurance’ means a memorandum copy, complete or abbreviated, of an insurance contract.


(11)
‘Co‑insurance’ means a stipulation or requirement that the insured undertakes to be his own insurer to the extent that he fails to maintain insurance of a given percentage of the value of the property against loss or damage.


(12)
‘Commission’ means the part of the premium paid to the agent producer as compensation for his services.


(13)
‘Company’ includes any corporation, fraternal organization, burial association, other association, partnership, society, order, individual, or aggregation of individuals engaging or proposing or attempting to engage as principals in any kind of insurance or surety business, including the exchanging of reciprocal or interinsurance contracts between individuals, partnerships, and corporations.


(14)
‘Department’ means the Department of Insurance of South Carolina.


(15)
‘Designee or deputy director’ means the person or persons appointed by the director, serving at the will and pleasure of the director as his designee, to supervise and carry out the functions and duties of the department as provided by law.  Any duty or function of the director to manage and supervise the Insurance Department may be conferred by the director’s authority upon his designee or deputy director.


(16)
‘Director’ means the person who is appointed by the Governor upon the advice and consent of the Senate and who is responsible for the operation and management of the Department of Insurance.  The director has the authority to appoint or designate the person or persons who shall serve at the pleasure of the director to carry out the objectives or duties of the department as provided by law.  Furthermore, the director may bestow upon his designee or deputy director any duty or function required of him by law to manage and supervise the Insurance Department.


(17)
‘Domestic insurer’ means an insurer incorporated or organized under the laws of this State.


(17.5)
‘Eligible surplus lines insurer’ means a nonadmitted insurer with which a resident broker may place surplus lines insurance.


(18)
‘Foreign insurer’ means an insurer incorporated or organized under the laws of the United States or of any jurisdiction within the United States other than this State.


(18.5)
‘Home state’ means the District of Columbia and any state or territory of the United States in which an insurance producer maintains his or her principal place of residence or principal place of business and is licensed to act as an insurance producer.


(19)
‘Insurance’ means a contract whereby one undertakes to indemnify another or pay a specified amount upon determinable contingencies.  The term ‘insurance’ includes annuities.


(19.5)
‘Insurance agency’ means a corporation, association, partnership, limited liability company, limited liability partnership, or other legal entity in which more than one person has a financial interest.


(20)
‘Insurance agent producer’ means an individual a person who represents an insurance company and performs the acts listed in is required to be licensed in accordance with Section 38‑43‑10.


(21)
‘Insurance broker’ means an individual licensed by the department to represent citizens of this State in placing their insurance.  An insurance broker may place that insurance either with an eligible surplus lines insurer or with a licensed insurance agent producer in an insurance carrier licensed in this State.


(22)
‘Insurance company’ includes any corporation, fraternal organization, burial association, other association, partnership, society, order, individual, or aggregation of individuals engaging or proposing or attempting to engage as principals in any kind of insurance or surety business, including the exchanging of reciprocal or interinsurance contracts between individuals, partnerships, and corporations means an ‘Insurer’.


(23)
‘Insurance premium service company’ means a person engaged in the business of entering into insurance premium service agreements.


(24)
‘Insurance rate’ means the price of insurance per unit of exposure.


(25)
‘Insurer’ includes any corporation, fraternal organization, burial association, other association, partnership, society, order, individual, or aggregation of individuals engaging or proposing or attempting to engage as principals in any kind of insurance or surety business, including the exchanging of reciprocal or interinsurance contracts between individuals, partnerships, and corporations.


(26)
Reserved.


(26.5)
‘License’ means a document issued by the state’s Director of Insurance or his designee authorizing a person to act as an insurance producer for the lines of authority specified in the document.  The license itself does not create any authority, actual, apparent or inherent, in the holder to represent or commit an insurance carrier.


(27)
‘Life Insurance’ means a contract of insurance upon the lives of human beings.  The following contracts are deemed to be contracts of life insurance within the meaning of this definition:



(a)
a contract providing acceleration of life benefits, beginning on the contract’s original effective date, in advance of the time they otherwise would be payable for long‑term care as defined in Section 38‑72‑40;



(b)
a contract providing acceleration of life benefits, beginning on the contract’s original effective date, in advance of the time they otherwise would be payable for a life‑threatening illness or a terminal illness as specified in the contract.


(27.5)
‘Limited line credit insurance’ includes credit life, credit disability, credit property, credit unemployment, and any other form of insurance offered in connection with an extension of credit that is limited to partially or wholly extinguishing that credit obligation that the director or his designee determines should be designated a form of limited line credit insurance.


(27.5 A)
‘Limited line credit insurance producer’ means a person who sells, solicits, or negotiates credit life or credit accident and health, credit property and any other form of insurance offered in connection with an extension of credit that is limited to partially or wholly extinguishing that credit obligation that the director or his designee determines should be designated a form of limited line credit insurance.


(27.5 B)
‘Limited line insurance’ includes crop hail, automobile, physical damage, mortgage guaranty or mortgage redemption or both, title, travel accident and baggage, Federal Crop Insurance Program, and any other form of insurance that the Director of Insurance deems necessary in order to ensure compliance with the reciprocal provisions of this chapter.


(27.5 C)
‘Limited line insurance producer’ means a person authorized by the Director of Insurance or his designee to sell, solicit or negotiate, crop hail, automobile physical damage, mortgage guaranty or mortgage redemption or both, title, travel accident and baggage, Federal Crop Insurance Program, and any other form of insurance that the Director of Insurance deems necessary in order to ensure compliance with the reciprocal provisions of this chapter.


(28)
‘Marine insurance’ means every insurance against loss or destruction of or damage to aircraft, vessels, or watercraft and their cargoes; insurance covering the risks or perils of navigation, transit, or transportation of all forms of property, including the liability of any carrier for hire for the loss of property of shippers delivered for transporting; marine builder’s risks; bridges, tunnels, piers, wharves, docks and slips, dry docks, marine railways, and other aids to navigation and transportation, precious stones, precious metals, and jewelry, whether in the course of transportation or otherwise; coverage of personal property by all risk forms known as the ‘Personal Property Floater’; and coverage of mobile machinery and equipment.


(28.3)
‘Negotiate’ means the act of conferring directly with or offering advice directly to a purchaser or prospective purchaser of a particular contract of insurance concerning any of the substantive benefits, terms, or conditions of the contract, provided that the person engaged in that act either sells insurance or obtains insurance from insurers for purchasers.


(28.5)
‘Nonadmitted insurer’ means an insurer not licensed to do an insurance business in this State.


(29)
‘Person’ means a corporation, an agency, partnership, association, voluntary organization, individual, or any other entity, organization, or aggregation of individuals.


(30)
‘Policy’ means a contract of insurance.


(31)
‘Premium’ means payment given in consideration of a contract of insurance.


(32)
‘Premium service agreement’ means an agreement by which an insured or prospective insured promises to pay to an insurance premium service company the amount advanced or to be advanced under the agreement to an insurer or to an insurance agent producer or insurance broker in payment of premiums on an insurance contract together with a service charge as authorized by Chapter 39 of this title.


(32.5)
‘Probation’ means allowing a licensed person the director has found to have violated South Carolina, any United States territory, or any other state’s laws to continue selling, soliciting, or negotiating insurance on behalf of an insurer.  No person convicted of a felony or those crimes listed in 18 U.S.C. 1033 or 1034 shall qualify for probation.


(33)
‘Professional bondsman’ means as defined in Section 38‑53‑10.


(34)
‘Property insurance’ means every insurance against direct or indirect loss of or damage to any property resulting from fire, smoke, weather disturbances, climatic conditions, earthquake, volcanic eruption, rising waters, insects, blight, animals, war damage, riot, civil commotion, destruction by order of civil authority to prevent spread of conflagration or for other reason, water damage, vandalism, glass breakage, explosion of any water systems, collision, theft of automobiles and personal effects therein (but no other forms of theft insurance), loss of or damage to domestic or wild animals, and any other perils to property which in the discretion of the director or his designee form proper subjects of property insurance, if not specified in items (1), (7), (9), (27), (28), (37), or (39) of this section.


(35)
‘Runner’ means as defined in Section 38‑53‑10.


35.3
‘Sell’ means to exchange a contract of insurance by any means, for money or its equivalent, on behalf of an insurance company.


35.5
‘Solicit’ means attempting to sell insurance or asking or urging a person to apply for a particular kind of insurance from a particular company.


(36)
‘Surety bondsman’ means as defined in Section 38‑53‑10.


(37)
‘Surety insurance’ means becoming surety on, or guaranteeing the performance of, any lawful contract except an insurance contract; becoming surety on, or guaranteeing the performance of, any bonds and undertaking required or permitted in any judicial proceeding or required or permitted by any government or any agency or instrumentality of any government.

(37.5) ‘Surplus lines insurance’ means insurance in this State of risks located or to be performed in this State, permitted to be placed through a resident broker with a nonadmitted insurer eligible to accept the insurance, other than reinsurance, wet marine and transportation insurance, insurance independently procured, and life and health insurance and annuities.  Excess and stop‑loss insurance coverage upon group life, accident, and health insurance or upon a self‑insured’s life, accident, and health benefits program may be approved as surplus lines insurance.


(38)
‘Surplus to policyholders’ is the excess of total admitted assets over the liabilities of an insurer which is the sum of all capital and surplus accounts minus any impairment thereof.


38.5
‘Terminate’ means the cancellation of the relationship between an insurance producer and the insurer or the termination of a producer’s authority to transact insurance.


(39)
‘Title insurance’ means insurance of the owners of real property and other persons lawfully interested therein against loss by reason of defective titles and undisclosed liens and encumbrances affecting the property.


(40)
‘Exempt commercial policies’ means policies for large commercial insureds where the total combined premiums to be paid for these policies for one insured is greater than fifty thousand dollars annually and as may be further provided for in regulation or in bulletins issued by the director.  Exempt commercial policies include all property and casualty coverages except for commercial property and insurance related to credit transactions written through financial institutions.


(41)
‘Uniform Agency Application’ means the current version of the National Association of Insurance Commissioners Uniform Business Entity Application for resident and nonresident business entities.


(42)
‘Uniform Application’ means the current version of the National Association of Insurance Commissioners Uniform Application for resident and nonresident producer licensing.”

SECTION
2.
Chapter 43 of Title 38 of the 1976 Code is amended to read:

“CHAPTER 43

Insurance Agents Producers and Agencies

Article 1

General Provisions


Section 38‑43‑10.
(A)
A person who:



(a)(1)
sells, solicits, or negotiates insurance in on behalf of an insurer,;



(b)(2)
takes or transmits other than for himself an application for insurance or a policy of insurance to or from an insurer,;


(c)(3)
advertises or otherwise gives notice that he will receive or transmit insurance applications or policies,;


(d)(4)
receives or delivers a policy of insurance of an insurer,;



(e)(5)
receives, collects, or transmits any premium of insurance,; or 



(f)(6)
performs any other act in the making of an insurance contract for or with an insurer, other than for himself,; whether these acts are done by an employee of an insurer or at the instance or request of an insurer, must be a licensed agent an appointed producer of the insurer for which the act is done or the risk is taken unless provided otherwise in Section 38‑43‑20.


(B)
This chapter does not apply to excess and surplus lines brokers licensed pursuant to Section 38‑45‑20 except as provided in Section 38‑43‑70.


(C)
An insurance producer doing business under any name other than the producer’s legal name is required to notify the director or his designee prior to using the assumed name.

Section 38‑43‑20.
(A)
A person shall not sell, solicit, or negotiate insurance in this State for any line or lines of insurance unless the person is licensed for that line of authority in accordance with this chapter.


(B)
No person may act as agent a producer for an insurer or for a fraternal benefit association unless an agent’s a producer’s license has been issued to him by the director or his designee,. except for the following persons:


(a)
an officer, employee, or secretary of a fraternal benefit association, as defined in Chapter 37 of this title, or any of its subordinate lodges or branches, who devotes substantially all of his services to activities other than the collection of premiums for fraternal insurance contracts and who receives for the solicitation of these contracts no commission or other compensation directly dependent upon the number or amount of contracts solicited or procured;



(b)
a member representative of a fraternal benefit association which insures its members against death, dismemberment, and disability resulting from accident only and which pays no commission or other consideration for the collection of premiums for these contracts; 



(c)
a school teacher or school official who, without compensation, acts as agent for or performs any service in connection with the delivery or collection of insurance policies or premiums for accident and health insurance for children in the school system of the state where he is employed;



(d)
a group insurance policyholder or employee of a group policyholder who acts as an agent or performs any service in connection with the collection of premiums or the delivery of insurance policies or certificates to the group insurance policyholder or his employees;



(e)
an employee of a licensed agent who is under the agent’s direct supervision or an employee of a licensed insurer, who performs solely clerical duties, and who is paid on an hourly or salary basis and not on a commission basis;  or an agency office employee acting within the confines of the agent’s office, under the direction and supervision of the licensed agent and within the scope of the agent’s license, in the acceptance of request for insurance and payment of premiums and the performance of clerical, stenographic, and similar office duties; or



(f)
an agent qualified to transact a life, health, or group insurance business may present a proposal for life, health, or group insurance to a prospective policyholder on behalf of an insurer for which the agent is not specifically licensed, and may also transmit an application for insurance to that insurer, if the insurer has previously furnished the proposal and application materials to the agent.  By furnishing the proposal and application materials to the agent, the insurer is considered to have authorized the agent to act on its behalf, and the insurer is responsible for all actions of the agent as if the agent had been duly licensed for the insurer.  Not more than fourteen days after the agent submits an application for insurance to the insurer, the insurer shall forward to the director or his designee its request that the agent be licensed as the insurer’s agent in accordance with the requirements of this chapter.

(C)
Nothing in this chapter may be construed to require an insurer to obtain an insurance producer license.  In this section, the term ‘insurer’ does not include an insurer’s officers, directors, employees, subsidiaries, or affiliates.


(D)
A license as an insurance producer is not required of the following:



(1)
an officer, director, or employee of an insurer or of an insurance producer, provided that the officer, director, or employee does not receive any compensation on policies written or sold to insure risks residing, located, or to be performed in this State and:




(a)
the officer, director, or employee’s activities are executive, administrative, managerial, clerical or a combination of these, and are only indirectly related to the sale, solicitation, or negotiation of insurance; or




(b)
the officer, director, or employee’s function relates to underwriting, loss control, inspection or the processing, adjusting, investigating or settling of a claim on a contract of insurance; or 




(c)
The officer, director, or employee is acting in the capacity of a special agent or agency supervisor assisting insurance producers where the person’s activities are limited to providing technical advice and assistance to licensed insurance producers and do not include the sale, solicitation or negotiation of insurance;



(2)
A person who secures and furnishes information for the purpose of group life insurance, group property and casualty insurance, group annuities, group or blanket accident and health insurance; or for the purpose of enrolling individuals under plans; issuing certificates under plans or otherwise assisting in administering plans; or performs administrative services related to mass marketed property and casualty insurance; where no compensation is paid to the person for the service;



(3)
An employer or association or its officers, directors, employees, or the trustees of an employee trust plan, to the extent that the employers, officers, employees, director, or trustees are engaged in the administration or operation of a program of employee benefits for the employer’s or association’s own employees or the employees of its subsidiaries or affiliates, which program involves the use of insurance issued by an insurer, as long as the employers, associations, officers, directors, employees or trustees are not in any manner compensated, directly or indirectly, by the company issuing the contracts;



(4)
Employees of insurers or organizations employed by the insurers who are engaging in the inspection, rating or classification of risks, or in the supervision of the training of insurance producers and who are not individually engaged in the sale, solicitation or negotiation of insurance;



(5)
A person whose activities in this State are limited to advertising without the intent to solicit on its own behalf insurance in this State through communications in printed publications or other forms of electronic mass media whose distribution is not limited to residents of the State, provided that the person does not sell, solicit, or negotiate insurance that would insure risks residing, located, or to be performed in this state;



(6)
A person who is not a resident of this State who sells, solicits, or negotiates a contract of insurance for commercial property and casualty risks to an insured with risks located in more than one state insured under that contract, provided that that person is otherwise licensed as an insurance producer to sell, solicit, or negotiate that insurance in the state where the insured maintains its principal place of business and the contract of insurance insures risks located in that state;



(7)
A salaried full‑time employee who counsels or advises his employer relative to the insurance interests of the employer or of the subsidiaries or business affiliates of the employer provided that the employee does not sell or solicit, negotiate insurance or receive any compensation.


Section 38‑43‑30.
(A)
Every agency, whether corporation, partnership, association, person, or other aggregation of individuals, transacting or purporting to transact the business of an insurance agent producer under a corporate or trade name must be licensed by the director or his designee.  The term “agent” ‘producer’ as used in this title is considered to include an agency, unless the context requires otherwise.  Single‑owner, sole proprietorships are not required to be licensed as an agency.

(B)
Every stockholder, officer, director, member, employee, or associate of an agency, performing any act of an agent a producer as enumerated in Section 38‑43‑10, shall possess a current agent’s producer’s license giving authority to transact that particular business.


Section 38‑43‑40.
A license issued by the director or his designee pursuant to Chapter 5 of this title gives to the insurer obtaining it the right to appoint any number of agents producers to take risks or transact any business of insurance in the State.  However, the director or his designee must be notified of approve the appointment before the agent producer takes any risk or transacts any business.  The notification to the director or his designee shall give both the post office business address and residence addresses of the agent producer.


Section 38‑43‑50.
(A)
All applicants for an a limited lines agent’s license must be vouched for by an official or a licensed representative of the insurer for which the applicant proposes to act, who shall certify whether the applicant has been appointed an agent to represent it and that it has duly investigated the character and record of the applicant and has satisfied itself that he is trustworthy and qualified to act as its agent and intends to hold himself out in good faith as an insurance agent.  When a contract of an agent is canceled by the insurer represented, that insurer shall notify the Department of the cancellation within ten thirty days stating the cause of the termination.  The records furnished by insurers are for the use of the Department solely and not for public inspection.


(B)
Before an applicant can act as a producer for an authorized insurer he must be appointed by an official or authorized representative of the insurer for which the applicant proposes to act, who shall certify whether the applicant has been appointed a producer to represent it and that it has duly investigated the character and record of the applicant and has satisfied itself that he is trustworthy and qualified to act as its producer and intends to hold himself out in good faith as an insurance producer.  An insurance producer shall not act as an agent of an insurer unless the insurance producer becomes an appointed agent of that insurer.  An insurance producer who is not acting as an agent of an insurer is not required to become appointed.


(C)
To appoint a producer as its agent, the appointing insurer shall file, in a format approved by the director or his designee, a notice of appointment within fifteen days from the date the agency contract is executed or the first insurance application is submitted.  An insurer may also elect to appoint a producer to all or some insurers within the insurer’s holding company system or group by the filing of a single appointment request.  Each appointment must be accompanied by an appointment fee paid by the insurer as prescribed in Section 38‑43‑80.


(D)
Upon receipt of the notice of appointment, the director or his designee shall verify within a reasonable time not to exceed thirty days that the insurance producer is eligible for appointment.  If the insurance producer is determined to be ineligible for appointment, the insurance director or his designee shall notify the insurer within five days of its determination.

(E)
An insurer shall remit a renewal appointment fee in the amount set forth in Section 38‑43‑80.

Section 38‑43‑55.
(A)
When a contract of a producer is canceled by the insurer represented, that insurer shall notify the department of the cancellation within the following guidelines and time period required of this section.  The records furnished by insurers are for the use of the department solely and not for public inspection.


(B)
An insurer or authorized representative of the insurer that terminates the appointment, employment, contract, or other insurance business relationship with a producer shall notify the Director of Insurance within thirty days following the effective date of the termination, using a format prescribed by the director or his designee, if the reason for termination is one of the reasons set forth in Section 38‑43‑130 or the insurer has knowledge the producer was found by a court, government body, or self‑regulatory organization authorized by law to have engaged in any of the activities in Section 38‑43‑130.  Upon the written request of the director or his designee, the insurer shall provide additional information, documents, records, or other data pertaining to the termination or activity of the producer.


(C)
An insurer or authorized representative of the insurer that terminates the appointment, employment, or contract with a producer for any reason not set forth in Section 38‑43‑130, shall notify the director or his designee within thirty days following the effective date of the termination, using a format prescribed by the director or his designee.  Upon written request of the director or his designee, the insurer shall provide additional information, documents, records, or other data pertaining to the termination.


(D)
The insurer or the authorized representative of the insurer shall promptly notify the Director of Insurance in a format acceptable to the director or his designee if, upon further review or investigation, the insurer discovers additional information that would have been reportable to the Director of Insurance in accordance with subsection (B) of this section had the insurer then known of its existence.


(E)(1)
Within fifteen days after making the notification required by subsections B, C, and D of this section, the insurer shall mail a copy of the notification to the producer at his or her last known address.  If the producer is terminated for cause for any of the reasons listed in Section 38‑43‑130, the insurer shall provide a copy of the notification to the producer at his or her last known address by certified mail, return receipt requested, postage prepaid or by overnight delivery using a nationally recognized carrier.



(2)
Within thirty days after the producer has received the original or additional notification, the producer may file written comments concerning the substance of the notification with the director or his designee.  The producer shall, by the same means, simultaneously send a copy of the comments to the reporting insurer, and the comments shall become a part of the director or his designee’s file and accompany every copy of a report distributed or disclosed for any reason about the producer as permitted under subsection (G) of this section.


(F)(1)
In the absence of actual malice, an insurer, the authorized representative of the insurer, a producer, the insurance director, or an organization of which the Director of Insurance is a member and that compiles the information and makes it available to other insurance commissioners or regulatory or law enforcement agencies shall not be subject to civil liability.  No civil cause of action of any nature shall arise against these entities or their respective producers or employees, as a result of any statement or information required by or provided pursuant to this section or any information relating to any statement that may be requested in writing by the Director of Insurance, from an insurer or producer; or a statement by a terminating insurer or producer to an insurer or producer limited solely and exclusively to whether a termination for cause under subsection (B) of this section was reported to the Director of Insurance, provided that the propriety of any termination for cause under subsection (B) of this section is certified in writing by an officer or authorized representative of the insurer or producer terminating the relationship.



(2)
In any action brought against a person that may have immunity under item (1) of this subsection for making any statement required by this subsection or providing any information relating to any statement that may be requested by the insurance director, the party bringing the action shall plead specifically in any allegation that item (1) of this subsection does not apply because the person making the statement or providing the information did so with actual malice.



(3)
Item (1) or (2) of this subsection does not abrogate or modify any existing statutory or common law privileges or immunities.


(G)(1)
Any documents, materials, or other information in the control or possession of the Department of Insurance that is furnished by an insurer, producer, or an employee or agent of it acting on behalf of the insurer or producer, or obtained by the Director of Insurance in an investigation pursuant to this section is confidential by law and privileged, is not subject to the Freedom of Information Act request, is not subject to subpoena, and is not subject to discovery or admissible in evidence in any private civil action.  However, the Director of Insurance is authorized to use the documents, materials, or other information in the furtherance of any regulatory or legal action brought as a part of the director’s duties.



(2)
Neither the director or his designee nor any person who received documents, materials, or other information while acting under the authority of the Director of Insurance is permitted or required to testify in any private civil action concerning any confidential documents, materials, or information subject to item (1) of this subsection.



(3)
In order to assist in the performance of the director’s duties under this chapter, the director or his designee:



(a)
may share documents, materials, or other information, including the confidential and privileged documents, materials, or information subject to item (1) of this subsection, with other state, federal, and international regulatory agencies, with the National Association of Insurance Commissioners, its affiliates or subsidiaries, and with state, federal, and international law enforcement authorities, provided that the recipient agrees to maintain the confidentiality and privileged status of the document, material, or other information;




(b)
may receive documents, materials, or information, including otherwise confidential and privileged documents, materials, or information, from the National Association of Insurance Commissioners, its affiliates or subsidiaries and from regulatory and law enforcement officials of other foreign or domestic jurisdictions, and shall maintain as confidential or privileged any document, material, or information received with notice or the understanding that it is confidential or privileged under the laws of the jurisdiction that is the source of the document, material, or information; and 




(c)
may enter into agreements governing sharing and use of information consistent with this subsection.



(4)
No waiver of any applicable privilege or claim of confidentiality in the documents, materials, or information shall occur as a result of disclosure to the director under subsection (B) or as a result of sharing as authorized in item (3).



(5)
Nothing in this section shall prohibit the director or his designee from releasing final, adjudicated actions, including for cause terminations, that are open to public inspection pursuant to the Freedom of Information Act, to a database or other clearinghouse service maintained by the National Association of Insurance Commissioners, its affiliates or subsidiaries of the National Association of Insurance Commissioners.


(H)
An insurer, the authorized representative of the insurer, or producer that fails to report as required under the provisions of this section or that is found to have reported with actual malice by a court of competent jurisdiction may, after notice and hearing, have its license or certificate of authority suspended or revoked and may be fined in accordance with Section 38‑2‑10.

Section 38‑43‑60.
All business done in this State by insurers doing the business of insurance as defined in this title must be transacted by their regularly authorized agents producers licensed in this State or through applications of the agents producers.  Except as provided in Section 38‑43‑70, it is unlawful for a salaried officer, manager, or other representative of an insurer to transact for his company any of the business of a licensed agent producer for which the licensed agent producer received a commission, unless he himself is a bona fide licensed agent producer.  No provision of this section applies to direct insurance covering the rolling stock of railroad corporations or property in transit while in possession and custody of railroad corporations or other common carriers or applies to bid bonds issued by a surety insurer in connection with any public or private contract.


Section 38‑43‑70.
(A)
A nonresident of the state must not be licensed as an agent to do business in this State, except the director or his designee may enter into reciprocal agreements with the insurance commissioners of other states in regard to licensing of nonresident agents if in his judgment the arrangements or agreements are in the best interest of the state and if the applicant for the license meets the minimum statutory requirements of this State for the issuance of the license.  However, the director or his designee may not enter into or continue a reciprocal agreement unless the other state is just as liberal as this State in licensing nonresident agents. 


(B)
The director or his designee may issue nonresident licenses to agents residing in a community comprised of two or more incorporated municipalities located partly within and partly without the state, or residing within twelve miles of the municipal limits of the municipalities, and permit the agents to write insurance in the state on the same basis as a resident licensed agent if the laws of the adjacent state are just as liberal in the licensing of residents of this State.  All business so written is considered to have been transacted in accordance with the requirements of Section 38‑43‑60.


(C)
A nonresident of this State who is a regular salaried officer or employee of a licensed insurer, except an insurer licensed to transact life or life and accident and health insurance, and who travels for his insurer in this State is not required to be licensed if all of the following apply:



(1)
He has duties other than soliciting insurance.



(2)
Policies of insurance written by him are countersigned by a licensed insurance agent who is a bona fide resident of this State.



(3)
He receives no commission or other compensation directly dependent upon the amount of business obtained.



(4)
His insurer‑employer biennially registers with the department his name, business address, residence address, description of duties to be performed, and other information required by the director or his designee to be contained in the registration.
(A)
Unless denied licensure pursuant to Section 38‑43‑130, a nonresident person shall receive a nonresident producer license if:



(1)
The person is currently licensed as a resident and in good standing in his home state;



(2)
The person has submitted the proper request for licensure and the fees have been paid as set forth in Section 38‑43‑80;



(3)
The person has submitted or transmitted to the director or his designee a certified copy of the application for licensure that the person submitted to his home state, or in lieu of the same an original completed Uniform Application; and



(4)
The person’s home state awards nonresident producer licenses to residents of this State on the same basis.


(B)
The director or his designee may verify the producer’s licensing status through the Producer Database maintained by the National Association of Insurance Commissioners, its affiliates or subsidiaries.


(C)
A nonresident producer who moves from one state to another state or a resident producer who moves from this State to another state shall file a change of address and provide certification from the new resident state within thirty days of the change of legal residence.  No fee or license application is required.


(D)
Notwithstanding any other provision of this section, a person licensed as a surplus lines broker in his home state shall receive a nonresident surplus lines broker license pursuant to subsection (A) of this section.  Except as to subsection (A) of this section, nothing in this section otherwise amends or supersedes any provision of Section 38‑45‑20.


(E)
Notwithstanding any other provision of this section, a person licensed as a limited line credit insurer or other type of limited lines producer in his home state shall receive a nonresident limited lines producer license, pursuant to subsection (A) of this section, granting the same scope of authority as granted under the license issued by the producer’s home state.


Section 38‑43‑75.
(A)
Unless denied licensure pursuant to Section 38‑43‑130, persons who have met the requirements of Section 38‑43‑100 must be issued an insurance producer license.  An insurance producer may receive qualification for a license in one or more of the following lines of insurance:



(1)
life insurance coverage on human lives including benefits of endowment and annuities, and may include benefits in the event of death or dismemberment by accident and benefits for disability income;



(2)
accident and health insurance coverage for sickness, bodily injury, or accidental death and may include benefits for disability income;



(3)
property insurance coverage for the direct or consequential loss or damage to property of every kind;



(4)
casualty insurance coverage against legal liability, including that for death, injury, or disability or damage to real or personal property;



(5)
variable life and variable annuity products–insurance coverage provided under variable life insurance contracts, or variable annuities;


(6)
personal lines property and casualty insurance coverage sold to individuals and families for primarily noncommercial purposes;



(7)
limited line credit insurance;



(8)
limited line insurance;



(9)
any other line of insurance permitted under state laws or regulations.


(B)
The director or his designee shall waive any license application requirements for a nonresident license applicant with a valid license from his home state, except the requirements imposed by this section, if the applicant’s home state awards nonresident licenses to residents of this State on the same basis.


(C)
A nonresident producer’s satisfaction of his home state’s continuing education requirements for licensed insurance producers shall constitute satisfaction of this state’s continuing education requirements if the nonresident producer’s home state recognizes the satisfaction of its continuing education requirements imposed upon producers from this State on the same basis.

Section 38‑43‑80.
(A)
The Unless otherwise changed by order of the director, the following biennial fees are applicable to an agent’s producer license licenses, agency licenses, and insurer appointments:



(1)
local agent producer license fee:  forty eighty dollars; appointment fee:  forty dollars;



(2)
state, special, or general agent producer license fee:  one hundred dollars; appointment fee:  forty dollars;



(3)
agency license biennial fee and limited lines license fee:  forty dollars.  However, the license and appointment fee applicable to an agent a producer of a common carrier who sells only transportation ticket policies on accident and health insurance or baggage insurance on personal effects is twenty dollars. 


(B)
The fees must be paid in advance.  At the time of licensure, the License license fees fee for local, state, or special agents for each applicable line of insurance must be paid in advance by the insurer for whom the producer agent proposes to act or by which the proposed producer agent is vouched for in the application for license.  Insurers are responsible for payment of the initial and renewal appointment fees as required by the department.  For a period of four years immediately following November 1, 2002, the licensing fee paid by new applicants for producer licensure is retained by the Department of Insurance as other funds for purposes of administering individual licensing requirements.  Following this period, the department shall only retain twenty percent of the fees paid by new applicants for licensure, with the remaining eighty percent deposited into the general fund.


Section 38‑43‑90.
No license fee may be charged by the State or any county, city, or town municipality to a resident, practicing physician in this State, duly licensed to practice by the State Board of Medical Examiners, for making medical examinations for life insurers or fraternal orders.


Section 38‑43‑100.
(A)
Before being issued a license to do business as an agent in this State for an insurer, each applicant shall make written application for the license upon forms to be furnished by the department, and all information on the forms required by the director or his designee must be subscribed to by the applicant under oath. No business may be done by the applicant except following issuance of an agent’s a producer’s license, and the license may not be issued until the director or his designee has determined that the applicant is qualified as an insurance agent producer, generally, and is particularly qualified for the line of business in which the applicant proposes to engage.  The department shall promulgate regulations setting forth qualifying standards of agents producers as to all lines of business and shall require the local agent producer applicant to stand a written examination.  For the purpose of interstate reciprocity, the department shall identify by bulletin which limited lines insurance are exempt from examination.  The director or his designee may waive the examination with respect to applicants who have achieved the designations of Chartered Property and Casualty Underwriter (CPCU) or Chartered Life Underwriter (CLU).  The director or his designee may also, at his discretion, waive the examination and issue temporary licenses for a period not to exceed ninety days, upon demonstrated need.  An agent A producer authorized to sell, solicit, or negotiate approved limited lines insurance in South Carolina of a common carrier who sells only trip transportation ticket policies of accident and health insurance or baggage insurance on personal effects is not required to stand a written examination.  No person who is a salaried employee and acts as an agent a producer for a bank, savings and loan association, savings bank, finance company, trust company, credit union, automobile dealer, or other company handling credit transactions operating in this State, who writes credit life, credit accident and health insurance, credit property, or any combination of these in connection with a loan or other credit transaction, is required to stand a written examination.  Any A bank, finance company, or other company handling credit transactions operating in this State and utilizing one or more credit life or accident and health or credit property agents producers in a particular geographical area who are licensed without having taken the written examination is required to have readily available at least one credit life or accident and health or credit property agent producer to answer customers’ questions concerning credit life, credit accident and health insurance, or credit property, or any combination of these.  The director or his designee, subject to item (d) of this section if he is assured of the honesty and trustworthiness of the applicant by the insurer which the applicant will represent, shall issue a nonrenewable temporary life insurance agent’s license valid for ninety days without requiring the applicant to pass a written examination, as follows: 



(a)
A temporary life insurance agent’s license to the executor or administrator of the estate of a deceased person who at the time of his death was a licensed life insurance agent.



(b)
A temporary life insurance agent’s license to a surviving next of kin of a deceased life insurance agent, if no administrator or executor has been appointed and qualified, but any license issued under this item must be revoked upon issuance of a license to an executor or administrator under item (a).



(c)
A temporary life insurance agent’s license to an applicant who has filed a written application for a license on forms furnished by the department where the applicant will actually collect the premiums on debit life and health insurance contracts during the period of the temporary license.  The license shall, with respect to the applicant’s solicitation and sales activities during the license period, authorize only the solicitation and sale of debit life and health insurance contracts.  If the temporary license is not received from the director or his designee within fifteen days from the date the application was mailed to the department, by certified or registered mail, the insurer may assume that the temporary license will be issued in due course.  For the purpose of this item (c) a debit life and health insurance contract means a contract for which the premiums are payable at monthly or more frequent intervals directly by the owner, or by a person representing the owner, to a representative of the company.



(d)
If more than twenty‑five percent of the temporary licensees of an insurer fail to receive a permanent license, not counting those who fail the written examination twice, in any twelve‑month period it is prima facie evidence that the insurer is abusing the privilege of obtaining temporary licenses.  Upon a determination by the director or his designee of abuse being made, following a public hearing, no temporary license may be issued for twenty‑four months following the month of the determination of abuse on behalf of the insurer.


(B)
A resident individual applying for an insurance producer license shall pass a written examination unless exempt pursuant to subsection (A) of this section.  The examination shall test the knowledge of the individual concerning the lines of authority for which application is made, the duties and responsibilities of an insurance producer and the insurance laws and regulations of this State.  Examinations required by this section must be developed and conducted under rules and regulations prescribed by the director or his designee.


(C)
The director or his designee may make arrangements, including contracting with an outside testing service, for administering licensing examinations.


(D)
Each individual applying for a licensing examination shall remit a nonrefundable examination fee as required by the licensing exam administrator.


(E)
An individual who fails to appear for the examination as scheduled or fails to pass the examination, shall reapply for an examination and remit all required fees and forms before being rescheduled for another examination.


(F)
A person applying for a resident insurance producer license shall make application to the director or his designee on the Uniform Application and declare under penalty of refusal, suspension, or revocation of the license that the statements made in the application are true, correct, and complete to the best of the individual’s knowledge and belief.  Before approving the application, the director or his designee shall find that the individual:



(1)
is at least eighteen years of age;



(2)
has not committed any act that is a ground for denial, suspension, or revocation set forth in Section 38‑43‑130;



(3)
has completed a prelicensing course of study for the lines of insurance for which the person has applied;



(4)
has paid the fees set forth in Section 38‑43‑80; and



(5)
has successfully passed the examination or examinations for the line or lines of insurance for which the person has applied.


(G)
An agency acting as an insurance producer is required to obtain an insurance producer license.  Application must be made using the Uniform Business Entity Application.  Before approving the application, the director or his designee shall find that:



(1)
the agency has paid the fees as prescribed by Section 38‑43‑80; and



(2)
the agency has designated a licensed producer or other person responsible for the business entity’s compliance with the insurance laws, rules, and regulations of this State.


(H)
The director or his designee may require any documents reasonably necessary to verify the information contained in an application.


(I)
The license shall contain the licensee’s name, address, personal identification number, and the date of issuance, the line or lines of authority, the expiration date and any other information the Director of Insurance or his designee deems necessary.


(J)
Each insurer that sells, solicits, or negotiates any form of limited line credit insurance shall provide to each individual whose duties include selling, soliciting, or negotiating limited line credit insurance a program of instruction that is approved by the director or his designee.
Section 38‑43‑101.
(A)
An individual who applies for an insurance producer license in this State who was previously licensed for the same lines of insurance in another state is not required to complete any prelicensing education or examination.  This exemption is only available if the person is currently licensed in that state or if the application is received within ninety days of the cancellation of the applicant’s previous license and if the prior state issues a certification that, at the time of cancellation, the applicant was in good standing in that state or the state’s Producer Database records, maintained by the National Association of Insurance Commissioners, its affiliates or subsidiaries, indicate that the producer is or was licensed in good standing for the line of insurance requested.


(B)
A person licensed as an insurance producer in another state who moves to this State shall make application within ninety days of establishing legal residence to become a resident licensee pursuant to Section 38‑43‑100.  No prelicensing education or examination is required of that person to obtain any line of insurance previously held in the prior state.  However, the director or his designee reserves the right to reciprocate standards imposed by other states and territories, or both, on this state’s licensed producers.


Section 38‑43‑102.
(A)
The director or his designee may issue a temporary insurance producer license for a period not to exceed one hundred eighty days without requiring an examination if the director or his designee considers the temporary license is necessary for the servicing of an insurance business in the following cases:



(1)
to the surviving spouse or court‑appointed personal representative of a licensed insurance producer who dies or becomes mentally or physically disabled to allow adequate time for the sale of the insurance business owned by the producer or for the recovery or return of the producer to the business or to provide for the training and licensing of new personnel to operate the producer’s business;



(2)
to a member or employee of a business entity licensed as an insurance producer, upon the death or disability of an individual designated in the business entity application or the license;



(3)
to the designee of a licensed insurance producer entering active service in the armed forces of the United States of America; or



(4)
except for continuing education purposes, in any other circumstance where the director or his designee considers the public interest will best be served by the issuance of this license.


(B)
The director or his designee may by order limit the authority of any temporary licensee in any way considered necessary to protect insureds and the public.  The director or his designee may require the temporary licensee to have a suitable sponsor who is a licensed producer or insurer and who assumes responsibility for all acts of the temporary licensee and may impose other similar requirements designed to protect insureds and the public.  The director or his designee may by order revoke a temporary license if the interest of insureds or the public are endangered.  A temporary license may not continue after the owner or the personal representative disposes of the business for which the temporary license was issued.

Section 38‑43‑105.
(a)(A)
 No applicant may be licensed as a local or general agent producer unless, within two years immediately preceding the date of his licensing, he has:



(1)
successfully completed classroom courses, or the its equivalent thereof, in insurance approved by the director or his designee consisting of no less than forty classroom hours, or the its equivalent thereof; or



(2)
had at least one year of insurance underwriting or marketing experience as an employee of an agent, a producer, insurer, or their managers or general agents producers in all lines of insurance for which he is making application to be licensed.


(b)(B)
Certification of qualification of the applicant must be made by an official of the school, college, insurance company, association, or other body conducting the course of study, or by the former employer for qualification under item (2) of subsection (a) (A) of this section.  The certification must be in a format approved by the director or his designee and submitted by the producer with the sponsoring company’s appointment of the agent and the agent’s the producer’s application for an agent’s a producer’s license, except where a temporary license is requested pursuant to Section 38‑43‑100, in which event the temporary license may be issued without such certification, if the sponsoring company insurer or licensed producer who assumes responsibility for all acts of the temporary licensee furnishes certification prior to the applicant’s being granted permission to take the examination.  The certification of qualification of the applicant must be made within thirty days from the date of receipt of the request to provide the certification.


(c)(C)
Any course or program of instruction or seminar developed or sponsored, or developed and sponsored, by any authorized insurer, recognized agents producers, association, or insurance trade association or any independent program of instruction shall, subject to the recommendation of approval of by the Continuing Education Advisory Committee, as provided for under Section 38‑43‑106(C) to the director or his designee, shall qualify for the equivalency of the number of classroom hours assigned thereto to it by the director or his designee. 


(d(D)
Any correspondence course approved by the director or his designee shall qualify for the equivalency of the number of classroom hours assigned thereto by the director or his designee.  Any applicant taking a prelicensing education course by correspondence in fulfillment of the forty‑hour prelicensing education requirement must successfully pass a closed book examination that is monitored by a state approved proctor.

(e)(E)
This section applies to residents applying for a license to engage in the sale of insurance except those persons who have previously been licensed for a period of five years or more and those persons applying for a license in limited lines of insurance approved by the director or his designee in order to satisfy the reciprocity provisions outlined under this chapter.  Each course sponsor is required to submit a nonrefundable filing fee established by the department. limited to the following types of insurance only or a combination thereof: 



(1)
credit life or credit accident and health; 



(2)
credit property;



(3)
crop hail;



(4)
automobile physical damage;



(5)
mortgage guaranty or mortgage redemption, or both;



(6)
title;



(7)
travel accident and baggage



(8)
Federal Crop Insurance Program.


Section 38‑43‑106.
(A)(1)
In addition to the requirements contained in Section 38‑43‑105, any applicant or agent producer licensed to sell property and casualty insurance or to sell life, accident and health insurance, or both, or qualified for this licensure, must complete biennially a minimum of twenty‑four hours of continuing insurance education in order to be eligible for licensure for the following two years.



(2)
However, if an agent a producer is licensed in both property and casualty and life, accident and health, the agent producer must complete at least one‑third of the twenty‑four required biennial continuing insurance education hours in courses related to each of these types of licenses or qualification for licensure.  Notwithstanding the provisions of this subsection or any other provision of law, a maximum of twelve eighteen credit hours earned in a twelve‑month period may be carried forward to the next biennial continuing insurance education period, as long as the hours carried forward are in excess of the required minimum for a particular reporting period.


(B)
The forty‑hour prelicensing educational requirement contained in Section 38‑43‑105 is sufficient to fulfill the requirements of this section for up to the first two years.  Any waiver of this forty‑hour requirement, as provided in Section 38‑43‑105(a)(2) 38‑43‑105(A)(2), is sufficient to meet the continuing insurance education requirements of this section.  However, the producer must still pay the continuing education fee required by subsection (D).


(C)(1)
The director or his designee shall administer these continuing education requirements and shall approve courses of instruction which qualify for these purposes.  In administering this program, the department, in its discretion, may promulgate regulations whereby agents producers provide to a continuing education administrator established within the Department of Insurance proof of compliance with continuing education requirements as a condition of license renewal or, in the alternative, contract with an outside service provider to provide recordkeeping services as the continuing education administrator.  The costs of the continuing education administrator must be paid from the continuing insurance education fees paid by agents producers in the manner provided by this section, except that course approval responsibilities may not be designated to the continuing education administrator.  The continuing education administrator shall compile and maintain, in conjunction with insurers and agents producers, records reflecting the continuing insurance education status of all licensed or qualified agents producers subject to the requirements of this section.  The continuing education administrator shall furnish to the insurer, within ninety days of the agent’s renewal date by March fifteen, as specified by regulation, a report of the continuing insurance education status of all of its agents producers.  All licensed agents producers shall provide evidence of their continuing insurance education status to the continuing education administrator at least one hundred twenty days before the annual renewal date by May first of the biennially compliance year unless granted an extension.  Any continuing insurance education approved courses taken subsequent to one hundred twenty days before the renewal date this May first deadline must be applied to the following biennial continuing insurance education required period.



(2)
The department may promulgate regulations prescribing the overall parameters of continuing education requirements, and these regulations shall expressly authorize the director or his designee to recognize product‑specific training offered by insurers, subject to those parameters and guidelines as are promulgated by the regulations.  The director of the department shall appoint an advisory committee to make recommendations with respect to courses offered for approval, but the director or his designee shall retain authority with respect to course approvals, subject to those regulations as are promulgated.  When the advisory committee is approved, it shall meet regularly as needed, but no less than semiannually, to review new course applications.  Also, the advisory committee shall review modifications of courses previously approved and review previously promulgated regulations to make recommendations regarding any need for modifications, deletions, or new regulations.  The advisory committee must be comprised of sixteen representatives. In making these appointments, the director may accept nominations for qualified individuals from the Carolina’s Association of Professional Insurance Agents of South Carolina; the Independent Insurance Agents of South Carolina; the South Carolina Association of Automobile Insurance Agents; the South Carolina Association of Life Underwriters Insurance and Financial Advisers; the Association of South Carolina Life Insurance Companies; the Direct Writers Insurance Companies; insurers that are not members of any national insurance trade association; and any other individual, group, or trade or professional association.



(3)
Vacancies on the advisory committee must be published in newspapers of general, statewide circulation.  Advisory committee members must be appointed for a term of two years each and shall serve until their successors are appointed and have qualified.  Any vacancy must be filled for the unexpired term only.


(D)
The license appointment of any agent producer may not be renewed for any license year unless the agent producer has completed the mandated continuing insurance education requirements during the previous two‑year accreditation period.  The license of a producer who fails to comply with the provisions of this section shall lapse in accordance with the provisions of Section 38‑43‑110.  Each insurer is responsible, annually at renewal biennially before renewal, for furnishing to the department certification that its agents producers meet the continuing insurance education requirements.  Insurers appointing individuals who are qualified but not currently licensed for any insurer are also required, in connection with the appointment of such an agent, to certify to the department that the agent meets the continuing insurance education requirements.  Each agent producer is responsible for payment to the continuing education administrator of a reasonable annual fee for operation of the continuing insurance education program.  These fees are not refundable nor proratable and must be used to administer the provisions of this section.


(E)
This section also applies to nonresident agents producers unless otherwise provided herein.  However, any nonresident agent producer who successfully satisfies continuing insurance education requirements of his resident state and certifies this information to the continuing education administrator as specified in subsection (C) is deemed to have satisfied the requirements of this section regardless of the requirements of that other state.


(F)
Insurance agents producers licensed in accordance with the provisions under Section 38‑43‑105(E) solely for credit life or credit accident and health insurance, credit property insurance, crop hail insurance, automobile physical damage insurance, mortgage guaranty, or mortgage, title, travel accident and baggage, or the federal crop limited lines insurance or limited lines credit insurance are exempt from the provisions of this section.  Insurance agents producers licensed solely for domestic insurance companies which have less than one million dollars in written premiums in any calendar year are exempt from the provisions of this section.  Licensed special agents producers, or any or all of them, that the department by regulation shall specify are exempt from the provisions of this section.


(G)
The department is authorized to promulgate regulations to implement the provisions of this section.


(H)
A licensed agent producer reaching the age of fifty‑five, with for any lines of authority for which he has a minimum of twenty years of continuous licensure, is exempted from the requirements of this section as to the line or lines which are otherwise subject to the provisions of this section.  A licensed producer reaching the age of sixty for any lines of authority for which he has a minimum of twenty years of active licensure, is exempted from the requirements of this section as to the line or lines which are otherwise subject to the provisions of this section.

(I)
All information received by the advisory committee in the course and scope of its duties must be treated as confidential and proprietary and not used or disclosed outside the requirements of the duties imposed on it by law.


Section 38‑43‑107.
(A)
When an individual applies for an insurance agent’s producer’s license he shall supply the department his business mailing and residence street address.  The agent producer shall notify the department within thirty days of any change in legal name or in these addresses.


(B)
Failure to inform the insurance director or his designee of a change in legal name or address within this period shall result in a penalty pursuant to Section 38‑2‑10.


Section 38‑43‑110.
(A)
An agent’s A producer’s license is for an indefinite term unless revoked, or suspended, or terminated as long as the requirements of Section 38‑43‑106 are met.  If the biennial license appointment fee for an agent a producer is not paid at the time and in the manner the department provides by regulation, the license appointment must be canceled.  If the license is to be reinstated, an original application must be filed and a reinstatement fee equal to the biennial license fee unpaid must be paid in addition to the regular biennial license fee.

(B)
A producer who allows his license to lapse for failure to comply with Section 38‑43‑106 may, within six months reinstate the same license without the necessity of complying with Section 38‑43‑105, provided a total of thirty hours of continuing education for the licensing period before the lapse of the license has been met, and a penalty fee set forth by regulation is paid.


(C)
A licensed insurance producer who is unable to comply with license renewal procedures due to active military service or some other extenuating circumstance (e.g., a long‑term medical disability) may request a waiver of those procedures.  The producer may also request a waiver of any examination requirement or any other fine or sanction imposed for failure to comply with renewal procedures.


Section 38‑43‑120.
A license may not be renewed to an agent whose premium writings represented by the premiums or contracts of insurance signed, countersigned, issued, or sold by him for the general public during the preceding year do not exceed those on insurance signed, countersigned, issued, or sold by him covering his own personal coverage and the coverage of members of his immediate family, his employer, and his employees.  (Reserved)


Section 38‑43‑130.
(A)
The director or his designee may place on probation, revoke, or suspend an agent’s a producer’s license after ten days’ notice or refuse to issue or reissue a license when it appears that an agent a producer has been convicted of a crime involving moral turpitude, has violated this title or any regulation promulgated by the department, or has wilfully deceived or dealt unjustly with the citizens of this State.


(B)
For purposes of this section, ‘convicted’ includes a plea of guilty or a plea of nolo contendere, and the record of conviction, or a copy of it, certified by the clerk of court or by the judge in whose court the conviction occurred is conclusive evidence of the conviction.


(C)
The words ‘deceived or dealt unjustly with the citizens of this State’ include, but are not limited to, action or inaction by the agent producer as follows:



(1)
misstating the facts in an application for insurance or aiding in the misstatement of the facts;



(2)
failing to inform promptly the customer or insured of the correct premium or informing him of an incorrect premium based on the information furnished the agent by the customer or insured;



(3)
failing to transmit promptly or pay all or a portion of the amount of an insurance premium when the agent or one of his employees has received payment from a customer or insured or someone on his behalf or when it has been financed by the agent;



(4)
issuing his check covering all or a portion of an insurance premium which is not accepted by the bank on which it is written when it is initially submitted to the bank;



(5)
failing to deliver promptly a policy, endorsement, or rider to any insured;



(6)
failing to notify promptly the customer or insured if the agent has been unable to obtain the requested insurance for him; 



(7)
failing to maintain adequate records regarding insurance sought or obtained from or through the agent which can be examined by the director or his designee or one of his representatives for and on behalf of a citizen of this State.



 (1)
providing incorrect, misleading, incomplete, or materially untrue information in the license application;



 (2)
violating any insurance laws, or violating any regulation, subpoena or order of the director or of another state’s director or his designee;



 (3)
obtaining or attempting to obtain a license through misrepresentation or fraud;



 (4)
improperly withholding, misappropriating, or converting any monies or properties received in the course of doing insurance business;



 (5)
intentionally misrepresenting the terms of an actual or proposed insurance contract or application for insurance;



 (6)
having been convicted of a felony;



 (7)
having admitted or been found to have committed any insurance unfair trade practice or fraud;



 (8)
using fraudulent, coercive, or dishonest practices, or demonstrating incompetence, untrustworthiness, or financial irresponsibility in the conduct of business in this State or elsewhere;



 (9)
having an insurance producer license, or its equivalent, denied, suspended, or revoked in any other state, province, district, or territory;



(10)
forging another’s name to an application for insurance or to any document related to an insurance transaction;



(11)
improperly using notes or any other reference material to complete an examination for an insurance license;



(12)
knowingly accepting insurance business from an individual who is not licensed;



(13)
failing to comply with an administrative or court order imposing a child support obligation;



(14)
failing to pay state income tax or comply with any administrative or court order directing payment of state income tax;



(15)
failing to inform promptly the customer or insured of the correct premium or informing him of an incorrect premium based on the information furnished the producer by the customer or insured;


(16)
failing to deliver promptly a policy, endorsement, or rider to any insured;


(17)
failing to notify promptly the customer or insured whether or not the producer has been able to obtain the requested insurance for him; or



(18)
failing to maintain adequate records regarding insurance sought or obtained from or through the producer which can be examined by the director or his designee or one of his representatives for and on behalf of a citizen of this State.

(D)
When upon investigation the director or his designee finds that an agent a producer has obtained a license by fraud or misrepresentation, he may suspend immediately the license.  The director or his designee, in an order suspending a license, shall specify the period during which the suspension is to be in effect.  The period may not exceed two years.  No licensee whose license has been revoked or an applicant who has been refused a license by the director or his designee has the right to apply may reapply for another license within until a two years two‑year period of time has lapsed from the effective date of the revocation or refusal or, if judicial review before the Administrative Law Judge Division of the revocation or refusal is sought, within after two years from the date of a final court order or decree affirming the revocation or suspension.


(E)
If, after notice of a hearing before the Administrative Law Judge Division or notice of an opportunity for hearing before the Administrative Law Judge Division, the director or his designee finds that one or more grounds exist for the revocation or suspension of, or the refusal to issue or reissue a license, the director or his designee, in his discretion, in lieu of revocation, suspension, or refusal, may impose upon the agent producer or applicant an administrative penalty as provided in Section 38‑2‑10 for each offense or ground.


(F)
The director or his designee may allow the agent producer or applicant a reasonable period, not to exceed thirty days, within which to pay to the director or his designee the amount of the penalty imposed.  If the agent producer or applicant fails to pay the penalty in its entirety to the director or his designee at his office in Columbia within the period allowed, the license or application stands revoked, suspended, or renewal refused, as the case may be, upon expiration of the period and without any further proceedings.


(G)
Whenever the director or his designee nonrenews or denies an application for a license, the director or his designee shall notify the applicant or licensee and advise, in writing, the applicant or licensee of the reason for the denial or nonrenewal of the applicant’s or licensee’s license.  The applicant or licensee may make written demand upon the Administrative Law Judge within thirty days for a hearing before the Administrative Law Judge to determine the reasonableness of the director or his designee’s action.  The hearing must be held pursuant to the Administrative Procedures Act.


(H)
The license of an agency may be placed on probation, suspended, revoked or refused if the director or his designee finds, upon an investigation, that an individual licensee’s violation was known or should have been known by one or more of the partners, officers, or managers acting on behalf of the agency and the violation was neither reported to the director or his designee nor corrective action taken.


(I)
In addition to or in lieu of any applicable denial, probation, suspension, or revocation of a license, a person violating this title may, after a hearing, be subject to an administrative penalty according to Section 38‑2‑10.


(J)
The director shall retain the authority to enforce the provisions of and impose any penalty or remedy authorized by this chapter and title against any person who is under investigation for or charged with a violation of this title even if the person’s license or registration has been surrendered or has lapsed by operation of law.


Section 38‑43‑160.
If any person unlawfully solicits, negotiates, for sells, collects, or transmits a premium for a contract of insurance or acts in any way in the negotiation, solicitation, sale, or transaction of any insurance with an insurer not licensed to do business in this State, he is guilty of a misdemeanor.


Section 38‑43‑170.
An insurance agent producer is personally liable on all contracts of insurance unlawfully made by or through him, directly or indirectly, for an insurer not authorized to do business in this State.  A person who writes or signs any open policy, certificate, blank, or coupon of, or furnished by, an unlicensed company, agent producer, or broker, the effect of which is to bind any insurance in an unlicensed insurer on property in this State, is the agent producer of the insurer and personally liable for all licenses and taxes due on account of the transaction.


Section 38‑43‑180.
Every insurance agent producer who sells an insurance policy written or issued by an insurer not licensed to do business in this State is personally liable for the limits of the coverage provided for in the policy if the agent producer fails to comply with the provisions of this title relating to policies issued by insurers not licensed to do business in this State.


Section 38‑43‑190.
An insurance agent producer who acts on behalf of another in negotiating a contract of insurance is the insurer’s agent producer for the purpose of receiving the premium.  An agent A producer who knowingly procures the payment of a premium of insurance or the obligation for the payment of a premium of insurance by fraudulent representation is guilty of a misdemeanor and, upon conviction, must be fined in the discretion of the court or imprisoned not more than three years, or both.


Section 38‑43‑200.
(a)(A)
A licensed agent producer representing an insurer may not pay, directly or indirectly, any commission, brokerage, or other valuable consideration on account of any policy of insurance on any risk in this State to any nonresident or resident not duly licensed to act as agent producer or broker for the type of insurance involved.


(b)(B)
 Notwithstanding the provisions of subsection (a) (A), agents producers licensed under this title may write insurance at the request of other licensed agents producers or licensed brokers or licensed nonresident brokers and allow the licensed agents producers or licensed brokers or licensed nonresident brokers not exceeding one‑half of the commissions which they receive on the business written.


(c)(C)
 The limitations contained in subsection (b)(B) with respect to the amount of commission which may be allowed other licensed agents producers or licensed brokers or licensed nonresident brokers do not apply where the insurance written is life insurance or accident and health insurance.


(d)(D)
This section does not prohibit the payment of a fee to a trade or professional association exempt from income tax under Section 501(c) of the Internal Revenue Code.


(e)(E)
Nothing in this section should be construed to prohibit any licensed insurance agent producer from rebating any portion of his commission collected on automobile insurance premiums to the insured upon that automobile insurance policy.


(F)
An insurance company or insurance producer may not pay a commission, service fee, brokerage, or other valuable consideration to a person for selling, soliciting, or negotiating insurance in this State if that person is required to be licensed in accordance with Section 38‑43‑20 and is not licensed pursuant to that section.


(G)
A person may not accept a commission, service fee, brokerage or other valuable consideration for selling, soliciting, or negotiating insurance in this State if that person is required to be licensed under this chapter and is not licensed pursuant to it.

(H)
Renewal or other deferred commissions may be paid to a person for selling, soliciting, or negotiating insurance in this State if the person was required to be licensed under this chapter at the time of the sale, solicitation, or negotiation and was licensed pursuant to it at that time.

(I)
An insurer or insurance producer may pay or assign commissions, service fees, brokerages, or other valuable consideration to an insurance agency or to persons who do not sell, solicit, or negotiate insurance in this State, unless the payment would violate the procedures as outlined under Chapter 57 of Title 38.

Section 38‑43‑210.
It is unlawful for a licensed insurance agent producer to sell any stock in an insurer while engaged in selling insurance policies for the insurer or for thirty days from the time at which he last represented the insurer as an insurance agent producer.


Section 38‑43‑220.
It is unlawful for a licensed stock salesman to sell any policy for an insurer while engaged in selling stock for the insurer or for thirty days from the time at which he last represented the insurer in the sale of its stock.


Section 38‑43‑230.
Any A person violating Section 38‑43‑210 or 38‑43‑220 may, in the discretion of the director or his designee or the Securities Commissioner, as the case may be, be suspended as a licensed insurance agent producer or licensed stockbroker for the period of time he considers proper, or either the director, his designee, or the Securities Commissioner may revoke the license immediately if he considers the violation merits this action.


Section 38‑43‑240.
(A)
It is unlawful for an agent a producer, collector, or other person to:



(1)
undertake or pretend to represent an insurer licensed to do business in this State, or to collect or do business for the insurer without the authority of the insurer;



(2)
secure cash advances by false statements; or



(3)
fail to turn over or satisfactorily account for all collections of the insurer when required.


(B)
A person who violates the provisions of this section is guilty of a misdemeanor and, upon conviction, must be fined in the discretion of the court or imprisoned not more than two years.


Section 38‑43‑245.
Any A licensed insurance agent producer who, with the intent to injure, defraud, or deceive any insurance company or applicant for insurance:


(1)
presents or causes to be presented to any insurance company an application for insurance, knowing that the application contains any false or misleading information or omissions concerning any fact or thing material to the underwriting of the insurance for which the application is submitted, or


(2)
assists, abets, solicits, or conspires with another to prepare or make an application for insurance, knowing that the application contains any false or misleading information or omissions concerning any fact or thing material to the underwriting of the insurance for which the applicant is submitted, is guilty of a felony and, upon conviction, must be punished by imprisonment for not more than five years or a fine not to exceed five thousand dollars, or both.


Section 38‑43‑247.
(A)
A producer shall report to the director or his designee any administrative action taken against the producer in another jurisdiction or by another governmental agency in this State within thirty days of the final disposition of the matter.  This report shall include a copy of the order, consent to order, or other relevant legal documents.

(B)
Within thirty days of the initial pretrial hearing date, a producer shall report to the insurance director any criminal prosecution of the producer taken in any jurisdiction.  The report shall include a copy of the initial complaint filed, the order resulting from the hearing, and any other relevant legal documents.

Section 38‑43‑250.
All agents producers shall make and keep a full and correct record of the business done by them, showing the number, date, term, amount insured, premiums, and the person to whom issued of every policy or certificate of renewal.  The information from these records must be furnished to the director or his designee on demand and the original books or records are open to the inspection of the director or his designee on demand.  These records must be kept for a minimum of five years.


Section 38‑43‑260.
Except as provided in this section, no agent producer may sign any blank application, contract, or policy of insurance.  Trip, travel, or transportation ticket policies of insurance covering accidental personal or property injury, loss, or damage may be countersigned signed in blank, or facsimile impression or stamp, for issuance only through coin‑operated machines, subject to regulations prescribed by the department.  Any agent A producer guilty of violating this section must, upon conviction, be fined for each offense not more than two hundred dollars.

Article 3

Advancing of Premiums by Agents Producers


Section 38‑43‑410.
When, pursuant to the written or oral request of an insured or applicant for insurance, an insurance agent producer or agency advances all or any part of the premium for an insurance policy to the insurer in behalf of the insured or applicant for insurance, the agent producer or agency is entitled to recover from the insured or applicant for insurance, in addition to the amount advanced, a service charge equal to the greater of one and one‑half percent or one dollar and fifty cents a month on any unpaid balance.  The agent producer or agency has a lien equal to the amount of the unpaid balance and service charges upon any unearned premium on the policy held by the insurer and subject to refund by the insurer under the policy.


Section 38‑43‑420.
Advances made by an agent a producer, agency, or producer of record in behalf of an insured or applicant for insurance and any lien arising therefrom under this article must be confined to premiums for policies desired by the insured or applicant for insurance and no charges other than those set forth in this article may be made by any agent, producer, agency, or producer of record in connection with, or related to, the advance of premiums.  The agent, producer, agency, or producer of record may not require, as a condition to the advancing of the premiums, that the insured purchase any other policy, commodity, product, or service.


Section 38‑43‑430.
Extension to the insured or applicant for insurance of his credit with an insurer by an agent, a producer, agency, or producer of record constitutes the advancing of premiums within the meaning of this article and the premiums are considered to have been advanced as of the effective date of the policy or binder of insurance notwithstanding that the agent, producer, agency, or producer of record remitted to the insurer at a different time or remitted to the insurer net of commission.


Section 38‑43‑440.
(A)
In the event that If the insured or applicant for insurance fails to pay one or more installments within five days after the due date under any memorandum of the transaction delivered to him by the agent, producer, agency, or producer of record, the agent, producer, agency, or producer of record may call upon the insurer to cancel the policy and refund any unearned premiums on a pro rata basis to the agent, producer, agency, or producer of record in discharge of the lien provided under Section 38‑43‑410.  The insurer, upon paying any refund of unearned premiums accompanied by a statement detailing the computation, a copy of which is mailed to the insured at the address shown in the policy, has no further liability to the insured with respect to the return of unearned premiums.


(B)
In the event of If there is any other refund of unearned premium resulting from termination of the policy, reduction in the premium, or otherwise, the refund of premium must be made to the agent, producer, agency, or producer of record in recognition of his, or its, lien, and payment of the refund to the agent, producer, agency, or producer of record by the insurer accompanied by a statement detailing the computation, a copy of which is mailed by the insurer to the insured at the address shown in the policy, except as to errors in the computation, discharges the insurer’s obligation to the insured with respect to the refund.


(C)
Failure of an agent, a producer, agency, or producer of record to declare a default or move to perfect his or its lien because of the insured’s failure to pay when due one or more installments of his obligation for premium advanced does not constitute a waiver on the part of the agent, producer, agency, producer, of record, or insurer nor is the agent, producer, agency, or producer of record estopped or precluded from asserting and perfecting the lien with respect to any subsequent default nor is the insurer estopped or precluded from recognizing and discharging the lien with respect to the subsequent default.


Section 38‑43‑450.
Any excess of return premium paid by the insurer to an agent, a producer, agency, or producer of record in discharge of the lien provided by this article over the amount of unpaid balance and accrued service charges must be held by the agent, producer, agency, or producer of record in his or its fiduciary capacity and the excess must be paid to the insured within a reasonable time and in no event later than thirty days after receipt by the agent, producer, agency, or producer of record of the return premium refunded by the insurer.


Section 38‑43‑460.
Insurance agencies owned, beneficially owned, or controlled, in whole or part, directly or indirectly, by an insurer, the management of an insurer, or related interests are not entitled to the provisions of this article.  An insurer is not chargeable with knowledge that an insurance agency is owned, beneficially owned, or controlled by an insurer, the management of an insurer, or related interests unless it has actual knowledge of the fact.


Section 38‑43‑470.
(A)
Agreements or arrangements for the advancing of insurance premiums by an insurance agent, producer, agency, or producer of record under this article are not subject to Section 38‑55‑50, relating to the incorporation of collateral agreements effecting the insurance into the policies or contracts of insurance so affected.


(B)
An agent or A producer or agency which, pursuant to this article, advances premiums in behalf of an insured or applicant for insurance to an insurer for which the agent or producer or agency is licensed is conclusively presumed to be acting in his or its own right and for the protection of his or its own financial interests with respect to the lien provided in this article.  No request by the agent or producer or agency to the insurer to cancel a policy, nor the assertion or perfection of the lien by the agent or producer or agency, is considered to create a conflict in interest nor is any act of an agent, a producer, agency, or producer of record in causing cancellation of a policy because of the default of the insured in his obligation or in asserting or perfecting the lien void or voidable because of a claimed conflict in interest.


Section 38‑43‑480.
(A)
The director or his designee may promulgate reasonable regulations that are necessary or proper to carry out the purposes of this chapter.

(B)
If any provisions of this chapter, or the application of a provision to any person or circumstance, shall be held invalid, the remainder of the chapter, and the application of the provision to persons or circumstances other than those to which it is held invalid, is not affected.”
SECTION
3.
This act takes effect November 1, 2002.

‑‑‑‑XX‑‑‑‑
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