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(A233, R286, H3506)

AN ACT TO AMEND SECTION 12‑14‑80, AS AMENDED, CODE OF LAWS OF SOUTH CAROLINA, 1976, RELATING TO THE INVESTMENT TAX CREDIT FOR MANUFACTURING AND PRODUCTIVE EQUIPMENT, SO AS TO EXPAND THE CREDIT TO CERTAIN ACTIVITIES WHERE THE TAXPAYER COMMITS TO EMPLOYING ONE THOUSAND TWO HUNDRED FULL‑TIME EMPLOYEES IN THIS STATE AND COMMITS TO INVEST FOUR HUNDRED MILLION DOLLARS IN CAPITAL INVESTMENT IN THIS STATE, TO DEFINE TERMS, AND TO SET FORTH THE PROCESS BY WHICH A TAXPAYER QUALIFIES FOR THE CREDIT AND THE PROCESS BY WHICH THE AMOUNT OF THE CREDIT IS DETERMINED; AND BY ADDING SECTION 12‑54‑87 SO AS TO PROVIDE THAT FOR PURPOSES OF DISCOUNTS ALLOWED FOR TIMELY FILING OF RETURNS, IF THE DEPARTMENT OF REVENUE WAIVES ALL PENALTIES FOR LATE FILING DUE TO REASONABLE CAUSE, THE DISCOUNT MUST BE ALLOWED.
[bookmark: titleend]
Be it enacted by the General Assembly of the State of South Carolina:

Investment tax credit for manufacturing and productive equipment

SECTION	1.	Section 12‑14‑80 of the 1976 Code, as last amended by Act 354 of 2008, is further amended to read:

	“Section 12‑14‑80.	(A)	There is allowed an investment tax credit for any taxable year in which qualified manufacturing and productive equipment acquired or leased by the taxpayer is placed in service if the taxpayer: 
		(1)(a)	is engaged in this State in an activity or activities listed under the North American Industry Classification System Manual (NAICS) Section 326; 
			(b)	is employing five thousand or more full‑time workers in this State and having a total capital investment in this State of not less than two billion dollars; and 
			(c)	commits to invest five hundred million dollars in capital investment in this State between January 1, 2006, and July 1, 2011; or 
		(2)(a)	is engaged in this State in an activity or activities listed under the North American Industry Classification System Manual (NAICS) Section 326;
			(b)	commits to employing one thousand two hundred full‑time employees in this State by January 1, 2022; and
			(c)	commits to invest four hundred million dollars in capital investment in this State between September 1, 2011, and January 1, 2022.
	(B)	For purposes of this section:
		(1)	‘Qualified manufacturing and productive equipment property’ means property that satisfies the requirements of Section 12‑14‑60(B)(1)(a), (b), and (c);
		(2)	‘Taxpayer’ includes the taxpayer and any person that directly or indirectly, through one or more intermediaries, controls, is controlled by, or is under common control with the taxpayer.  For purposes of this item, a person controls another person if that person holds fifty percent ownership interest in the other person.
		(3)	‘Capital investment in this State’ includes property that is:
			(a)	capitalized by the taxpayer;
			(b)	subject to a capital lease with the taxpayer; or
			(c)	subject to an operating lease with the taxpayer.
	Qualified manufacturing and productive equipment property that is leased to the taxpayer shall be treated as placed in service by the taxpayer on the date the lease begins. 
	(C)(1)	The amount of the credit allowed by this section is equal to the aggregate amount computed based on Section 12‑14‑60(A)(2).
		(2)	Notwithstanding item (1), in the event that the taxpayer is the lessee of the property for which the credit is allowable and is not treated as the income tax owner of such property, the basis of the property for purposes of calculating the amount of the credit for the taxpayer and the capital investment made by the taxpayer with respect to the property shall be the then determined tax basis, as of the date the lease begins, for purposes of calculating income tax in this State in such property of the income tax owner of such property.  In this instance, the taxpayer must include a certification that:
			(a)	the lessor has provided a written statement to the lessee as to the lessor’s then depreciated income tax basis;
			(b)	the property has not been subject to a prior investment tax credit under this section; and
			(c)	the taxpayer will include in taxable income the amounts required under subsection (H).  Notwithstanding Section 12‑54‑240, the department may share between and among the taxpayer or the lessor information related to the items certified pursuant to subitems (a) and (b) or to the class life of equipment with respect to which a credit under this section has been claimed. 
	(D)	A taxpayer that qualifies for the tax credit allowed by this section may claim the credit allowed by this section in addition to the credit allowed by Section 12‑6‑3360 as a credit against withholding taxes imposed by Chapter 8 of this title.  The taxpayer must first apply the credit allowed by this section and Section 12‑6‑3360 against income tax liability.  To the extent that the taxpayer has unused credit pursuant to this section, including the credit allowed by Section 12‑6‑3360, for the taxable year after the application of the credits allowed by this section and Section 12‑6‑3360 against income tax liability, the taxpayer may claim the excess credit as a credit against withholding taxes on its four quarterly withholding tax returns for the taxpayer’s taxable year; except that the credit claimed against withholding tax may not exceed fifty percent of the withholding tax shown as due on the return before the application of other credits including other credits pursuant to Section 12‑10‑80 or 12‑10‑81.  For the period July 1, 2007, to June 30, 2008, a taxpayer using this section may not reduce its state withholding tax to less than the withholding tax remitted for the period June 30, 2006, to July 1, 2007. 
	(E)	Unused credits allowed pursuant to this section may be carried forward for use in a subsequent tax year.  During the first ten years of each tax credit carryforward, the credit may not reduce a taxpayer’s state income tax liability by more than fifty percent, and for a subsequent year the credit carryforward may not reduce a taxpayer’s state income tax liability by more than twenty‑five percent.  Investment tax credit carryforwards pursuant to this section and credit carryforwards pursuant to Section 12‑6‑3360 must first be used as a credit against income taxes for that year.  Any excess may be used pursuant to subsection (D) as a credit against withholding taxes; except that the limitations of subsection (D) apply each year and the credit carryforwards that existed on the effective date of Act 83 of 2007 for taxpayers qualifying under subsection (A)(1) and on the effective date of the qualification for taxpayers qualifying under subsection (A)(2), may not be used to reduce withholding tax liabilities pursuant to this section. 
	(F)	The amount of credit used against withholding taxes must reduce the amount of credit that may be used against income tax liability.  
	(G)	If the taxpayer disposes of or removes qualified manufacturing and productive equipment property from the State during any taxable year and before the end of applicable recovery period for such property as determined under Section 168(e) of the Internal Revenue Code, then the income tax due pursuant to this chapter for the current taxable year must be increased by an amount of any credit claimed in prior years with respect to that property, determined by assuming the credit is earned ratably over the useful life of the property and recapturing pro rata the unearned portion of the credit.  This recapture applies to credit previously claimed as a credit against income taxes pursuant to this chapter or withholding tax pursuant to Chapter 8. For purposes of this subsection, the following rules apply for determining whether a taxpayer that is a lessee of qualified manufacturing and productive equipment property has disposed of the property:
		(1)	a transfer of the property by the lessee to the lessor in a sale‑leaseback transaction shall be ignored;
		(2)	a disposition by the lessor of the property shall not be treated as a disposition provided that the lease is not terminated and the taxpayer remains lessee thereunder; 
		(3)	if the taxpayer lessee actually purchases the property in any taxable year, the purchase shall not be treated as a disposition; and
		(4)	if the lease is terminated and the property is transferred by the lessee to the lessor or to any other person, other than the taxpayer, the transfer is considered to be a disposition by the taxpayer lessee.
	(H)(1)	For South Carolina income tax purposes, except as otherwise provided in item (2), the basis of the qualified manufacturing and productive equipment property must be reduced by the amount of any credit claimed with respect to the property, whether claimed as a credit against income taxes or withholding.  If a taxpayer is required to recapture the credit in accordance with subsection (G), the taxpayer may increase the basis of the property by the amount of basis reduction attributable to claiming the credit in prior years.  The basis must be increased in the year in which the credit is recaptured.
		(2)	Notwithstanding item (1), if the taxpayer is the lessee of the qualified manufacturing and productive equipment property for which credit has been taken by the taxpayer, in lieu of any adjustment to the basis of such property, the taxpayer shall include in its taxable income for South Carolina income tax purposes, an amount equal to the amount of the credit that is earned during such taxable year in accordance with subsection (G).
	(I)(1)	For taxpayers qualifying under subsection (A)(1), a credit must not be taken pursuant to this section for capital investments placed in service until the taxpayer has invested two hundred million dollars of the five hundred million‑dollar investment requirement described in subsection (A)(1)(c) and the taxpayer files a statement with the department stating that it: (i) commits to invest a total of five hundred million dollars in this State between January 1, 2006, and July 1, 2011; and (ii) shall refund any credit received with interest at the rate provided for underpayments of tax if it fails to meet the requirement of subsection (A)(1)(c). 
		(2)	For taxpayers qualifying under subsection (A)(2), a credit must not be taken pursuant to this section for capital investments in this State until the taxpayer has invested two hundred million dollars of the four hundred million‑dollar investment requirement described in subsection (A)(2)(c) and the taxpayer files a statement with the department stating that it:
			(a)	commits to invest a total of four hundred million dollars in this State between September 1, 2011, and January 1, 2022;
			(b)	commits to employ a total of one thousand two hundred full‑time employees in this State by January 1, 2022; and 
			(c)	shall refund any credit received with interest at the rate provided for underpayments of tax if it fails to meet the requirements of subsection (A)(2)(b) or (c).
	The statement and proof of qualification must be filed with the notice required in subsection (J).  Credit is not allowed pursuant to this section for property placed in service before June 30, 2007, for taxpayers qualifying under subsection (A)(1) or for property placed in service before September 1, 2011 for taxpayers qualifying under subsection (A)(2).  For credit claimed before the investment of the full five hundred million dollars pursuant to subsection (A)(1)(c) or four hundred million dollars pursuant to subsection (A)(2)(c), the company claiming the credit must execute a waiver of the statute of limitations pursuant to Section 12‑54‑85, allowing the department to assess the tax for a period commencing with the date that the return on which the credit is claimed is filed and ending three years after the company notifies the department that the applicable capital investment commitment has been made.  A waiver of the statute of limitations must accompany the return on which the credit is claimed. 
	(J)	The taxpayer shall notify the department as provided in subsection (I) before taking any credits pursuant to this section.  Additionally, in a taxable year after the year of qualification for credit pursuant to this section, the taxpayer shall include with its tax return for that year: (i) a statement that the taxpayer has continued to meet the requirements of subsections (A)(1)(a) and (b) or subsections (A)(2)(a) and (b); (ii) the reconciliation required in subsection (D); and (iii) any statement and support for subsection (I).”

Timely filing discount

SECTION	2.	Chapter 54, Title 12 of the 1976 Code is amended by adding:

	“Section 12‑54‑87.	 Notwithstanding any other provision of law, for purposes of discounts allowed for timely filing of returns, if the department waives all penalties for late filing due to reasonable cause, the discount must be allowed despite the late filing.”

Time effective

SECTION	3.	This act takes effect upon approval by the Governor.

Ratified the 12th day of June, 2012.

Approved the 18th day of June, 2012. 
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