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A bill

TO AMEND THE SOUTH CAROLINA CODE OF LAWS BY ADDING SECTION 39‑5‑910 SO AS TO PROVIDE THAT IT IS AN UNFAIR TRADE PRACTICE FOR DEFERRED PRESENTMENT LENDERS, CONSUMER LENDERS, SUPERVISED LENDERS, SUPERVISED FINANCIAL ORGANIZATIONS, AND CONSUMER FINANCE COMPANIES TO CHARGE FEES OR INTEREST RATES THAT EXCEED THIRTY‑SIX PERCENT ANNUAL PERCENTAGE RATE; BY ADDING SECTION 39‑5‑920 SO AS TO PROVIDE THAT THE AMOUNT OF THE CONSUMER’S RECOVERY IN AN ACTION PURSUANT TO THIS ARTICLE IS NOT CONTROLLING REGARDING AN AWARD OF ATTORNEY’S FEES; BY ADDING SECTION 39‑5‑930 SO AS TO PROVIDE THAT A LENDER CANNOT USE CERTAIN CORPORATE STRUCTURES TO CIRCUMVENT THE PROVISIONS CONTAINED IN THIS ARTICLE.

[bookmark: ew_4f8aa9d3d]Be it enacted by the General Assembly of the State of South Carolina:

[bookmark: bs_num_1_f1a4b1e99][bookmark: dl_471953a3f]SECTION 1.	Chapter 5, Title 39 of the S.C. Code is amended by adding:

[bookmark: up_38329ea7f]	Article 9

[bookmark: up_ac31cff47]	Consumer Lending

[bookmark: ns_T39C5N910_93f333cff][bookmark: ss_T39C5N910SA_lv1_4def1ecd3]	Section 39‑5‑910.	(A) It is an unfair trade practice pursuant to Section 39‑5‑20(a) for a person engaged in the business of deferred presentment services to charge, directly or indirectly, a fee or other consideration that would cause the annual percentage rate for the transaction to exceed thirty‑six percent, calculated as a rate using the system for calculating a military annual percentage rate pursuant to 32 C.F.R. Section 232.4.
[bookmark: ss_T39C5N910SB_lv1_f0a0ef822]	(B) It is an unfair and deceptive trade practice pursuant to Section 39‑5‑20(a) for a consumer lender, supervised lender, or a supervised financial organization to contract for and receive a loan finance charge that exceeds an annual percentage rate of thirty‑six percent per annum as calculated pursuant to 32 C.F.R. Section 232.4.
[bookmark: ss_T39C5N910SC_lv1_8914e4ca2]	(C) It is an unfair trade practice pursuant to Section 39‑5‑20(a) for a consumer finance company to make loans pursuant to Chapter 29, Title 34 that would cause the annual percentage rate for the transaction to exceed thirty‑six percent, calculated as a rate using the system for calculating a military annual percentage rate pursuant to 32 C.F.R. Section 232.4.

[bookmark: ns_T39C5N920_0c63ad4d8]	Section 39‑5‑920.	In determining attorney’s fees in action brought pursuant to Section 39‑5‑140 for a violation of Section 35‑9‑910, the amount of the recovery on behalf of the consumer is not controlling.

[bookmark: ns_T39C5N930_6b3d5e4ee]	Section 39‑5‑930.	A person is a lender subject to the requirements of this article even if the person purports to act as an agent, service provider, or in another capacity for another entity that is exempt from this article if:
[bookmark: ss_T39C5N930S1_lv1_7de32a12d]	(1) the person holds, acquires, or maintains, directly or indirectly, the predominant interest in the loan that violates this article;
[bookmark: ss_T39C5N930S2_lv1_8de404a7e]	(2) the person markets, brokers, arranges, or facilitates the loan that violates this article and holds the right, requirement, or first right of refusal to purchase the loan or a receivable interest in the loan; or
[bookmark: ss_T39C5N930S3_lv1_c88ab00c3]	(3) under the totality of the circumstances, the person is the actual lender and the transaction is structured to evade the requirements of this article. In determining whether the provisions of this item are met, a finder of fact may consider all relevant facts, including, but not limited to, whether the person:
[bookmark: ss_T39C5N930Sa_lv2_7c9ecc7a9]		(a) indemnifies, insures, or protects an exempt entity for any costs or risks associated with the loan that violates this article;
[bookmark: ss_T39C5N930Sb_lv2_bcdb119a2]		(b) predominantly designs, controls, or operates the loan program; or
[bookmark: ss_T39C5N930Sc_lv2_c8bfed156]		(c) purports to act as an agent, service provider, or in another capacity for an exempt entity while acting directly as a lender in other states.

[bookmark: bs_num_2_lastsection][bookmark: eff_date_section][bookmark: _Hlk77157096]SECTION 2.	This act takes effect upon approval by the Governor.
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