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________

The committee on Senate Judiciary
To whom was referred a Bill (S. 533) to amend the South Carolina Code of Laws by amending Sections 15‑38‑15, 15‑38‑20(A), 15‑38‑40(B), and 15‑38‑50, all relating to the South Carolina Contribution Among, etc., respectfully
Report:
That they have duly and carefully considered the same, and recommend that the same do pass with amendment:

[bookmark: instruction_0f5f94e40]	Amend the bill, as and if amended, SECTION 1, by striking Section 15-38-15(F) and inserting:
	(F) This section does not apply to a defendant whose conduct is determined to be wilful, wanton, reckless, grossly negligent, or intentional or conduct involving the use, sale, or possession of alcohol or the illegal or illicit use, sale, or possession of drugs.

Renumber sections to conform.
Amend title to conform.

LUKE RANKIN for Committee.


statement of estimated fiscal impact
Explanation of Fiscal Impact
State Expenditure
This bill modifies the South Carolina Contribution Among Tortfeasors Act, Chapter 38 of Title 15, to permit a court to consider the percentage of fault of any nonparty or party with a settlement agreement when determining the percentage of faulty of the named parties.  Section 15-38-65 specifies that Chapter 38 of Title 15 is not applicable to governmental entities.  Therefore, this bill will have no impact for state governments.  However, SFAA noted that if the court were to change how the SC Torts Claims Act, Chapter 78 of Title 15, is interpreted due to this bill, there may be an impact in the future.  

Local Expenditure
This bill modifies the South Carolina Contribution Among Tortfeasors Act, Chapter 38 of Title 15, to permit a court to consider the percentage of fault of any nonparty or party with a settlement agreement when determining the percentage of faulty of the named parties.  Section 15-38-65 specifies that Chapter 38 of Title 15 is not applicable to governmental entities.  Therefore, this bill will have no impact for local governmental entities.  However, SFAA noted that if the court were to change how the SC Torts Claims Act, Chapter 78 of Title 15, is interpreted due to this bill, there may be an impact in the future.  


Frank A. Rainwater, Executive Director
Revenue and Fiscal Affairs Office

________










A bill

TO AMEND THE SOUTH CAROLINA CODE OF LAWS BY AMENDING SECTIONS 15‑38‑15, 15‑38‑20(A), 15‑38‑40(B), AND 15‑38‑50, ALL RELATING TO THE SOUTH CAROLINA CONTRIBUTION AMONG TORTFEASORS ACT, TO INCLUDE PERSONS OR ENTITIES FOR THE PURPOSES OF ALLOCATION OF FAULT and to make CONFORMING CHANGES.

[bookmark: ew_e5edaa36c]Be it enacted by the General Assembly of the State of South Carolina:

[bookmark: bs_num_1_5bce4c88a][bookmark: dl_e30edea32]SECTION 1.	Section 15‑38‑15 of the S.C. Code is amended to read:

[bookmark: cs_T15C38N15_f9f9af6a9][bookmark: ss_T15C38N15SA_lv1_56a4a1cfb]	Section 15‑38‑15.	(A) In an action to recover damages resulting from personal injury, wrongful death, or damage to property or to recover damages for economic loss or for noneconomic loss such as mental distress, loss of enjoyment, pain, suffering, loss of reputation, or loss of companionship resulting from tortious conduct, if indivisible damages are determined to be proximately caused by more than one defendantperson or entity, joint and several liability does not apply to any defendant whose conduct is determined to be less than fifty percent of the total fault for the indivisible damages as compared with the total of:
[bookmark: ss_T15C38N15S1_lv2_61d252ccb]		(1) (i) the fault of all the defendants persons or entities, including defendants and nonparties, regardless of whether the person or entity was, or could have been, named as a party to the suit;  and 
[bookmark: ss_T15C38N15S2_lv2_82e074882]		(2)(ii) the fault (comparative negligence), if any, of plaintiff. A defendant whose conduct is determined to be less than fifty percent of the total fault shall only be liable for that percentage of the indivisible damages determined by the jury or trier of fact.
[bookmark: ss_T15C38N15SB_lv1_48e5e48ae]	(B) Apportionment of percentages of fault among defendants all persons or entities, including plaintiffs, defendants, and nonparties, who proximately caused the damages is to be determined as specified in subsection (C).
[bookmark: ss_T15C38N15SC_lv1_6ea13313f]	(C) The jury, or the court if there is no jury, shall:
[bookmark: ss_T15C38N15S1_lv2_37b74d813]		(1) specify the amount of damages;
[bookmark: ss_T15C38N15S2_lv2_52c264f10]		(2) determine the percentage of fault, if any, of plaintiff and the amount of recoverable damages under applicable rules concerning “comparative negligence”;  and
[bookmark: ss_T15C38N15S3_lv2_f2927d4b4]		(3) upon a motion by at least one a defendant, where there is a verdict under items (1) and (2) above for damages against two one or more defendants for the same indivisible injury, death, or damage to property, specify in a separate verdict under the procedures described at subitem (b) below the percentage of liability that allocated to each person or entity whose fault proximately caused the indivisible injury, death, damage to property, or economic loss from tortious conduct, as determined by item (1) above, that is attributable to each defendant such person or entity, including defendants and nonparties whose actions are a proximate cause of the indivisible injury, death, or damage to property. In determining the percentage attributable to each defendant person or entity, any fault of the plaintiff, as determined by item (2) above, will be included so that the total of the percentages of fault attributed to the plaintiff, and to the defendants, and any nonparty persons or entities must be one hundred percent. In calculating the percentage of fault attributable to each defendant, inclusion of any percentage of fault of the plaintiff (as determined in item (2) above) shall not reduce the amount of plaintiff's recoverable damages (as determined under item (2) above).
[bookmark: ss_T15C38N15Sa_lv3_fcca35949]			(a) For this purpose, the court may determine that two or more persons or entities are to be treated as a single party. Such treatment must be used where two or more defendants, persons, or entities acted in concert or where, by reason of agency, employment, or other legal relationship, a defendant, person, or entity is vicariously responsible for the conduct of another defendant, person, or entity.
[bookmark: ss_T15C38N15Sb_lv3_60a238309]			(b) After the initial verdict awarding damages is entered and before the special verdict on percentages of liability is rendered, the parties shall be allowed oral argument, with the length of such argument subject to the discretion of the trial judge, on the determination of the percentage attributable to each defendant, person, or entity. However, no additional evidence shall be allowed.
[bookmark: ss_T15C38N15Sc_lv3_73e45d3fe][bookmark: ss_T15C38N15Si_lv4_710d433b1]			(c)(i) Allocation of fault to a nonparty shall be considered under item (3) if the plaintiff entered into a settlement agreement with the nonparty or if a defending party gives written notice no later than one hundred twenty days prior to the date of the trial that a nonparty was wholly or partially at fault for the plaintiff’s injury.
[bookmark: ss_T15C38N15Sii_lv4_9524102a5]				(ii) The written notice shall be made by filing the action, setting forth the nonparty or parties’ names and last known address or addresses, or the best identification of a nonparty that is possible under the circumstances, together with a brief statement of the filer’s good faith belief that the nonparty or parties were at fault.
[bookmark: ss_T15C38N15Siii_lv4_73b3c55bd]				(iii) Allocations of the percentage of fault of nonparties shall only be used in the determination of the percentages of fault of named parties.
[bookmark: ss_T15C38N15Siv_lv4_5514a534b]				(iv) If fault is allocated to nonparties by the fact finder, then those findings of fault shall not subject a nonparty to liability in the instant action, and such findings may not be introduced as evidence of liability in any action.
[bookmark: ss_T15C38N15SD_lv1_03ee31d74]	(D) A Notwithstanding any other provisions of this section, a defendant shall retain the right to assert that another potential tortfeasor person or entity, whether or not a party to the action, contributed to the alleged injury or damages and/or may be liable for any or all of the damages alleged by any other party.
[bookmark: ss_T15C38N15SE_lv1_63c214b9d]	(E) Notwithstanding the application of this section, setoff from any settlement received from any potential tortfeasor party or nonparty prior to the trial or prior to the verdict shall be applied in proportion to each defendant's percentage of liability as determined pursuant to subsection (C).
[bookmark: ss_T15C38N15SF_lv1_87fffd420]	(F) This section does not apply to a defendant whose conduct is determined to be wilful, wanton, reckless, grossly negligent, or intentional or conduct involving the use, sale, or possession of alcohol or the illegal or illicit use, sale, or possession of drugs.

[bookmark: bs_num_2_74bd2dc50][bookmark: dl_6540f3fa8]SECTION 2.	Section 15‑38‑20(A) of the S.C. Code is amended to read:

[bookmark: cs_T15C38N20_a7efc1935][bookmark: ss_T15C38N20SA_lv1_495803359]	(A) Except as otherwise provided in this chapter, where two or more persons or entities become jointly or severally liable in tort for the same injury to person or property or for the same wrongful death, there is a right of contribution among them even though judgment has not been recovered against all or any of them.

[bookmark: bs_num_3_ef2e2b05d][bookmark: dl_a1ab0b0d1]SECTION 3.	Section 15‑38‑40(B) of the S.C. Code is amended to read:

[bookmark: cs_T15C38N40_fe07c0b67][bookmark: ss_T15C38N40SB_lv1_e5d3ad78b]	(B) Where a judgment has been entered in an action against two or more tortfeasors for the same injury or wrongful death, contribution may be enforced in that action by judgment in favor of one against other judgment defendants by motion upon notice to all parties to the action.  Provided, however, contribution may not be enforced in the action until the issue of liability and resulting damages against the defendant or defendants named in the action is determined.  Once the issue of liability has been resolved, subject to Section 15‑38‑20(B), a defendant has the right to seek contribution against any judgment defendant and other persons or entities who were not made parties to the action.

[bookmark: bs_num_4_6e3834808][bookmark: dl_15d2e6ed6]SECTION 4.	Section 15‑38‑50 of the S.C. Code is amended to read:

[bookmark: cs_T15C38N50_208fcbccb]	Section 15‑38‑50.	When a release or a covenant not to sue or not to enforce judgment is given in good faith by the plaintiff to one of two or more persons or entities liable in tort for the same injury or the same wrongful death:
[bookmark: ss_T15C38N50S1_lv1_86e4cef0a]	(1) it does not discharge any of the other tortfeasors from liability for the injury or wrongful death unless its terms so provide, but it reduces the claim against the others to the extent of any amount stipulated by the release or the covenant, or in the amount of the consideration paid for it, or the percentage of fault attributable to that person or entity pursuant to Section 15‑38‑15(C),whichever is the greater;  and
[bookmark: ss_T15C38N50S2_lv1_ba7b1ae2f]	(2) it discharges the tortfeasor to whom it is given from all liability for contribution to any other tortfeasor.
[bookmark: bs_num_5_34cf1e97d]SECTION 5.	 The repeal or amendment by this act of any law, whether temporary or permanent, or civil or criminal, does not affect pending actions, rights, duties, or liabilities founded thereon or alter, discharge, release, or extinguish any penalty, forfeiture, or liability incurred under the repealed or amended law, unless the repealed or amended provision shall so expressly provide. After the effective date of this act, all laws repealed or amended by this act must be taken and treated as remaining in full force and effect for the purpose of sustaining any pending or vested right, civil action, special proceeding, criminal prosecution, or appeal existing as of the effective date of this act and for the enforcement of rights, duties, penalties, forfeitures, and liabilities as they stood under the repealed or amended laws.

[bookmark: bs_num_6_lastsection][bookmark: eff_date_section]SECTION 6.	This act takes effect upon approval by the Governor.
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