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A bill

TO AMEND THE SOUTH CAROLINA CODE OF LAWS BY ADDING Article 8 to chapter 5, title 39 to establish the “south carolina earned wage access services act” so as to provide for requirements for earned wage access services providers, and to provide for CERTAIN exemptions and limitations.
	Amend Title To Conform

[bookmark: ew_21256dd3e]Be it enacted by the General Assembly of the State of South Carolina:

[bookmark: bs_num_1_b02554588][bookmark: dl_eec52b34e]SECTION 1.	Chapter 5, Title 39 of the S.C. Code is amended by adding:

[bookmark: up_f2d168030]	Article 8

[bookmark: up_4f226d752]	South Carolina Earned Wage Access Services Act

[bookmark: ns_T39C5N810_0983789dd]	Section 39-5-810.	This article may be cited as the “South Carolina Earned Wage Access Services Act”.

[bookmark: ns_T39C5N820_ebfc57fca][bookmark: up_b46c7863a]	Section 39-5-820.	As used in this article, unless the context clearly requires otherwise, the term:
[bookmark: ss_T39C5N820S1_lv1_1259604f6]	(1) “Consumer” means a natural person residing in the State of South Carolina. A provider may use the mailing address provided by a consumer to determine such consumer’s state of residence for purposes of this article.
[bookmark: ss_T39C5N820S2_lv1_33160fbef]	(2) “Consumer‑directed wage access services” means offering or providing earned wage access services directly to consumers based on the consumer’s representations and the provider’s reasonable determination of the consumer’s earned but unpaid income.
[bookmark: ss_T39C5N820S3_lv1_5a36e3819]	(3) “Earned but unpaid income” means salary, wages, compensation, or other income that a consumer or an employer has represented, and that a provider has reasonably determined, have been earned or have accrued to the benefit of the consumer in exchange for the consumer’s provision of services to the employer or on behalf of the employer, including on an hourly, project‑based, piecework, or other basis and including where the consumer is acting as an independent contractor of the employer, but have not, at the time of the payment of proceeds, been paid to the consumer by the employer.
[bookmark: ss_T39C5N820S4_lv1_7ca4894e3]	(4) “Earned wage access services” means the business of providing consumer‑directed wage access services or employer‑integrated wage access services, or both.
[bookmark: ss_T39C5N820S5_lv1_f0b64c607][bookmark: ss_T39C5N820Sa_lv2_35895e153]	(5)(a) “Employer” means:
[bookmark: ss_T39C5N820Si_lv3_302dafdd2]		(i) a person who employs a consumer; or
[bookmark: ss_T39C5N820Sii_lv3_51ee1acf2]		(ii) any other person who is contractually obligated to pay a consumer earned but unpaid income in exchange for consumer’s provision of services to the employer or on behalf of the employer including on an hourly, project‑based, piecework, or other basis and including where the consumer is acting as an independent contractor with respect to the employer.
[bookmark: ss_T39C5N820Sb_lv2_b567da28e]		(b) The term “employer” does not include:
[bookmark: ss_T39C5N820Si_lv3_f2bc55af7]		(i)	 a customer of the employer; or
[bookmark: ss_T39C5N820Sii_lv3_e7ffd3a47]		(ii) any other person whose obligation to make a payment of salary, wages, compensation, or other income to a consumer is not based on the provision of services by that consumer for or on behalf of such person. 
[bookmark: ss_T39C5N820S6_lv1_13b4dfa56]	(6) “Employer‑integrated wage access services” means the business of delivering to consumers access to earned but unpaid income that is based on employment, income, and attendance data obtained directly or indirectly from an employer.
[bookmark: ss_T39C5N820S7_lv1_d686892ff]	(7) “Fee” shall include a:
[bookmark: up_7cde831f6][bookmark: ss_T39C5N820Sa_lv2_b0a0d0fe]		 (a) fee imposed by a provider for delivery or expedited delivery of proceeds to a consumer; or 
[bookmark: ss_T39C5N820Sb_lv2_2fc9b4170]		(b) subscription or membership fee imposed by a provider for a bona fide group of services that include earned wage access services.
[bookmark: up_91f8dc739]A voluntary tip, gratuity, or other donation shall not be deemed to be a fee. 
[bookmark: ss_T39C5N820S8_lv1_5e51be6c1]	(8) “Outstanding proceeds” means proceeds remitted to a consumer by a provider that have not yet been repaid to that provider.
[bookmark: ss_T39C5N820S9_lv1_0bd7ae976]	(9) “Person” means a partnership, association, corporation, or other business unit.
[bookmark: ss_T39C5N820S10_lv1_78aa831c0]	(10) “Proceeds” means a payment to a consumer by a provider that is based on earned but unpaid income.
[bookmark: ss_T39C5N820S11_lv1_615f2bf9c]	(11) “Provider” means a person who is in the business of providing earned wage access services to consumers.
[bookmark: ss_T39C5N820S12_lv1_303c890e]	(12) “Department” means the South Carolina Department of Consumer Affairs. 

[bookmark: ns_T39C5N830_c8cbabea0][bookmark: ss_T39C5N830S1_lv1_bfa82c08]	Section 39-5-830.	(1) A person, including a person that is not physically located in this State, may not provide earned wage access in this State unless the person is registered under this article as a provider. This article does not apply to any person doing business under authority of and as permitted by any law of this State or the United States relating to banks, credit unions, savings and loan associations, savings banks, or trust companies.
[bookmark: ss_T39C5N830S2_lv1_045106b7]	(2) A person required to be registered under subsection (1) shall apply to the department for a registration on a form and in the manner prescribed by the department. The application shall include all of the following information:
[bookmark: ss_T39C5N830Sa_lv2_e36b944e]		(a) the name of the provider;
[bookmark: ss_T39C5N830Sb_lv2_5b87ded1]		(b) the name under which the provider transacts business, if different than listed for item (a);
[bookmark: ss_T39C5N830Sc_lv2_f0e37aab]		(c) the address of the provider’s principal office, which may be outside of this State;
[bookmark: ss_T39C5N830Sd_lv2_568f2a4a]		(d) the addresses of all of the provider’s offices or retail stores, if any, in this State;
[bookmark: ss_T39C5N830Se_lv2_5cf2f331]		(e) if the provider provides earned wage access services at a location that is not an office or retail store in this State, a brief description of the manner in which the provider provides earned wage access services;
[bookmark: ss_T39C5N830Sf_lv2_b80ce554]		(f) the provider’s federal employer identification number;
[bookmark: ss_T39C5N830Sg_lv2_ab200ae2]		(g) a copy of the policy of the applicant relating to the privacy of information concerning users;
[bookmark: ss_T39C5N830Sh_lv2_8781697e]		(h) a schedule of fees proposed to be charged to a user or employer for the provision of earned wage access services, which must include, without limitation, a statement identifying at least one option for a user to obtain earned wage access services from the applicant at no cost to the user;
[bookmark: ss_T39C5N830Si_lv2_a0c68e95]		(i) a statement that the applicant is applying to be registered as an employer‑integrated earned wage access provider or a consumer‑directed earned wage access provider, or both; and
[bookmark: ss_T39C5N830Sj_lv2_0565c229]		(j) any other information or documentation the department requires to administer this article.
[bookmark: ss_T39C5N830S3_lv1_c86dc534]	(3) Registration is on an annual basis and must on a form prescribed by the department. The annual renewable period runs from May first until June thirtieth. A provider that files its renewal and annual report on a timely basis may continue operating unless the registration is denied or revoked by the department.
[bookmark: ss_T39C5N830S4_lv1_92815f6e]	(4) The application for a registration pursuant to subsection (2) or renewal pursuant to subsection (3) shall be accompanied by a nonrefundable fee of one thousand dollars payable to the department. All application and renewal fees collected by the department may be retained by the department and used to implement the provisions of this article.
[bookmark: ss_T39C5N830S5_lv1_55c33f79]	(5) A provider shall file with the department, and maintain in force, a surety bond that is issued by a surety company authorized to do business in this State. The surety bond must be:
[bookmark: ss_T39C5N830Sa_lv2_884d0e9b]		(a) in a form satisfactory to the department;
[bookmark: ss_T39C5N830Sb_lv2_12b608e9]		(b) payable to the State for the benefit of a claimant against the provider to secure the faithful performance of obligations of the provider with respect to earned wage access services;
[bookmark: ss_T39C5N830Sc_lv2_8fd3736f]		(c) in an amount equal to $30,000; and
[bookmark: ss_T39C5N830Sd_lv2_a6ca2f6e]		(d) maintained for three years after revocation, denial, or failure to renew the registration.
[bookmark: ss_T39C5N830S6_lv1_440d6a9f]	(6) A registration issued pursuant to this article is not transferable or assignable.

[bookmark: ns_T39C5N840_459e61f0e][bookmark: up_c5f86ba7e]	Section 39-5-840.	A provider shall comply with all of the following requirements:
[bookmark: ss_T39C5N840S1_lv1_4707aa2b0]	(1) The provider shall develop and implement policies and procedures to respond to questions raised by consumers and address complaints from consumers in an expedient manner.
[bookmark: ss_T39C5N840S2_lv1_7ea962357]	(2) The provider shall offer to the consumer at least one reasonable option to obtain proceeds at no cost to the consumer and clearly explain how to elect that no‑cost option.
[bookmark: ss_T39C5N840S3_lv1_cce417c0e]	(3) Before providing a consumer with earned wage access services, the provider shall provide a consumer with a written paper or electronic document, which can be included as part of the contract to provide earned wage access services, and which meets all of the following requirements:
[bookmark: ss_T39C5N840Sa_lv2_501eae8cf]		(a) informs the consumer of the terms and conditions of the earned wage access services;
[bookmark: ss_T39C5N840Sb_lv2_5cbd59e39]		(b) clearly and conspicuously describes how the consumer may obtain proceeds at no cost to that consumer;
[bookmark: ss_T39C5N840Sc_lv2_b46b432da]		(c) provides a phone number or a website through which consumers can submit complaints about the provider’s earned wage access services to the provider and the website and telephone number for the department;
[bookmark: ss_T39C5N840Sd_lv2_4bbcdc883]		(d) is written in a font and using language intended to be easily understood by a layperson;
[bookmark: ss_T39C5N840Se_lv2_92df9582b]		(e) discloses any fees that may be directly imposed by the provider in connection with the provision of earned wage access services.
[bookmark: ss_T39C5N840S4_lv1_58a3bd88d]	(4) The provider must inform the consumer of the fact of any material changes to the terms and conditions of the earned wage access services before implementing those changes for that consumer, using a font and language intended to be easily understood by a layperson.
[bookmark: ss_T39C5N840S5_lv1_7f41e61a2]	(5) The provider shall provide proceeds to a consumer via any means mutually agreed upon by the consumer and provider.
[bookmark: ss_T39C5N840S6_lv1_3494a32ef]	(6) The provider shall comply with all local, state, and federal privacy and information security laws.
[bookmark: ss_T39C5N840S7_lv1_cfa1c654f]	(7) If the provider solicits, charges, or receives a tip, gratuity, or other donation from a consumer, the provider shall: 
[bookmark: ss_T39C5N840Sa_lv2_1ecc117bd]		(a) clearly and conspicuously disclose to the consumer immediately prior to each transaction that a tip, gratuity, or other donation amount may be zero and is voluntary; 
[bookmark: ss_T39C5N840Sb_lv2_1728e224a]		(b) clearly and conspicuously disclose in its service contract with the consumer and elsewhere that tips, gratuities, or donations are voluntary and that the offering of earned wage access services, including the amount of proceeds a consumer is eligible to request and the frequency with which proceeds are provided to a consumer, is not contingent on whether the consumer pays any tip, gratuity, or other donation or on the size of the tip, gratuity, or other donation; 
[bookmark: ss_T39C5N840Sc_lv2_c680f7d21]		(c) not mislead or deceive consumers about the voluntary nature of such tips, gratuities, or other donations; and 
[bookmark: ss_T39C5N840Sd_lv2_d910baea3]		(d) make no representations that tips, gratuities, or other donations will benefit any specific individuals.
[bookmark: ss_T39C5N840S8_lv1_5afabff20]	(8) In any case in which a provider will seek repayment of outstanding proceeds, fees, or other payments, in connection with the activities covered by this article, including voluntary tips, gratuities, or other donations from a consumer’s account at a depository institution including via electronic transfer, the provider shall:
[bookmark: ss_T39C5N840Sa_lv2_c02130876]		(a) comply with applicable provisions of the federal Electronic Fund Transfer Act and its implementing regulations;
[bookmark: ss_T39C5N840Sb_lv2_eb2240c09]		(b) reimburse the consumer for the full amount of any overdraft or non‑sufficient funds fees imposed on a consumer by the consumer’s depository institution that were caused by the provider attempting to seek payment of any outstanding proceeds, fees, or other payments, in connection with the activities covered by this article, including voluntary tips, gratuities, or other donations, on a date before, or in an incorrect amount from, the date or amount disclosed to the consumer; and
[bookmark: ss_T39C5N840Sc_lv2_96610320e]		(c) not be subject to the requirements in subitem (b) with respect to payments of outstanding amounts or fees incurred by a consumer through fraudulent or other unlawful means.
[bookmark: ss_T39C5N840S9_lv1_f7bfa70c]	(9) In any case in which a provider will seek repayment of outstanding proceeds, fees, or other payments in connection with the activities covered by this article, including voluntary tips, gratuities, or other donations from a consumer via payroll deduction, the provider's terms and conditions shall inform the consumer that by using the provider’s earned wage access services, the consumer consents to repayment from the consumer’s employer or its payroll services provider.
[bookmark: ss_T39C5N840S10_lv1_36bf662cf]	(10) A provider shall allow a consumer to discontinue receiving services at any time, without imposing a financial penalty on that consumer.

[bookmark: ns_T39C5N850_23bfed05d][bookmark: up_3b344a850]	Section 39-5-850.	No person subject to this article shall do any of the following:
[bookmark: ss_T39C5N850S1_lv1_179c6330a]	(1) share with an employer any fees, voluntary tips, gratuities, or other donations that were received from or charged to a consumer for earned wage access services;
[bookmark: ss_T39C5N850S2_lv1_a64c1c975]	(2) charge a late fee, interest, or any other penalty or charge for failure to repay outstanding proceeds;
[bookmark: ss_T39C5N850S3_lv1_6f4a9cb17]	(3) accept payment of outstanding proceeds, fees, voluntary tips, gratuities, or other donations from a consumer via credit card or charge card;
[bookmark: ss_T39C5N850S4_lv1_c937d0870]	(4) charge a deferral fee or any other charge in connection with deferring the collection of any outstanding proceeds beyond the original scheduled repayment date;
[bookmark: ss_T39C5N850S5_lv1_764bb0a5d]	(5) solicit a consumer to delay repayment of outstanding proceeds for the purpose of increasing the total nonmandatory payments that the provider may collect;
[bookmark: ss_T39C5N850S6_lv1_a27b8f04d]	(6) report a consumer’s payment or failed repayment of outstanding proceeds to a consumer credit reporting agency or a debt collector;
[bookmark: ss_T39C5N850S7_lv1_1c3bb0f29]	(7) require a credit score to determine a consumer’s eligibility for earned wage access services;
[bookmark: ss_T39C5N850S8_lv1_eec019560]	(8) advertise, display, distribute, broadcast, televise, or cause or permit to be advertised, displayed, distributed, broadcasted, or televised in any manner whatsoever any false, misleading, or deceptive statement or representation regarding the conditions of the earned wage access services offered and provided by the provider;
[bookmark: ss_T39C5N850S9_lv1_be34fd8fe]	(9) compel or attempt to compel payment by a consumer of outstanding proceeds, fees, voluntary tips, gratuities, or other donations to the provider through any of the following means: 
[bookmark: ss_T39C5N850Sa_lv2_b49318956]		(a) a suit against the consumer in a court of competent jurisdiction; 
[bookmark: ss_T39C5N850Sb_lv2_91a8801f1]		(b) use of a third party to pursue collection from the consumer on the provider’s behalf; or 
[bookmark: ss_T39C5N850Sc_lv2_8cbd71933]		(c) sale of outstanding amounts to a third‑party collector or debt buyer for collection from the consumer;
[bookmark: ss_T39C5N850S10_lv1_62cb6984]	(10) provide proceeds in an amount that exceeds the consumer’s earned but unpaid income, provided that this limitation shall not apply to any provision of proceeds that exceeds the consumer's earned but unpaid income due to administrative or technical errors so long as repayment of such proceeds provided due to an error otherwise complies with the repayment provisions of this article.
[bookmark: up_72097af7c]	However, the limitations in this item shall not preclude the use by a provider of any of these methods to compel payment of outstanding amounts or fees incurred by a consumer through fraudulent or other unlawful means, nor shall they preclude a provider from pursuing an employer for breach of its contractual obligations to the provider.

[bookmark: ns_T39C5N860_a6e563ff6][bookmark: up_721cf93fe]	Section 39-5-860.	The following shall apply in connection with the earned wage access services offered and provided by a provider in compliance with the provisions of this article:
[bookmark: ss_T39C5N860SA_lv1_747ad660c]	(A) Proceeds provided to a consumer by the provider shall not be considered a consumer loan for purposes of Section 37‑3‑104 or a loan for purposes of Section 37‑3‑106.
[bookmark: ss_T39C5N860SB_lv1_7375e57a0]	(B) The provider shall not be considered a lender for purposes of Section 37‑3‑107(1), unless the provider is conducting business pursuant to Chapter 3, Title 37.
[bookmark: ss_T39C5N860SC_lv1_f29d7b9cc]	(C) Fees, voluntary tips, gratuities, or other donations paid by a consumer to a provider shall not be considered a loan finance charge for purposes of Section 37‑3‑109.
[bookmark: ss_T39C5N860SD_lv1_70a15058c]	(D) The provider shall not be considered to be engaged in the business of money transmission for purposes of Section 35‑11‑200.
[bookmark: ss_T39C5N860SE_lv1_9a577dafb]	(E) Earned wage access services shall not be considered wage assignment for the purposes of Section 37‑3‑403.
[bookmark: ss_T39C5N860SF_lv1_3d32e1da]	(F) The provider shall not be considered a deferred presentment provider for purposes of Section 34‑39‑130 unless the provider is conducting business pursuant to Chapter 39, Title 34. 

[bookmark: ns_T39C5N870_c9b657411][bookmark: ss_T39C5N870S1_lv1_a31819f3]	Section 39-5-870.	(1) A provider shall maintain records of its earned wage access services transactions and shall preserve its records for at least two years after the final date on which it provides proceeds to a consumer. A provider shall keep such books and records that, in the opinion of the department, will enable the department to determine whether the provider is in compliance with this article. The provider may keep books and records at a place of business located outside this State if the provider is able to readily produce those books and records for review.
[bookmark: ss_T39C5N870S2_lv1_56d317e5]	(2) On or before June thirtieth of each year, a provider shall submit an annual report to the department relating to the provider’s business conducted during the prior calendar year in this State. The report shall be on a form prescribed by the department and include, at a minimum:
[bookmark: ss_T39C5N870Sa_lv2_53e4061b]		(a) gross revenue attributable to those earned wage access services;
[bookmark: ss_T39C5N870Sb_lv2_3b93e5da]		(b) a copy of each complaint that has been filed by a consumer against the provider with the Better Business Bureau or a state or federal agency other than the department and a description of the resolution, if any, of each such complaint;
[bookmark: ss_T39C5N870Sc_lv2_cc45af91]		(c) the total number of transactions in which the provider provided proceeds to consumers;
[bookmark: ss_T39C5N870Sd_lv2_ed958e97]		(d) the total number of unique consumers to whom the provider provided proceeds;
[bookmark: ss_T39C5N870Se_lv2_0e2d95d3]		(e) the total dollar amount of proceeds the provider provided to consumers; and
[bookmark: ss_T39C5N870Sf_lv2_c5d31e8c]		(f) the total dollar amount of fees, voluntary tips, gratuities, or other donations the provider received from consumers.
[bookmark: ss_T39C5N870S3_lv1_40b5100c]	(3) Data collected by the department pursuant to this section is confidential and may be released only in composite form, except as otherwise provided by law. The department shall prepare and make available to the public a report based on the above data. The report must be made available by October thirty-first each year.

[bookmark: ns_T39C5N880_8c82dad07]	Section 39-5-880.	Upon satisfactory evidence that a provider has violated or failed to comply with a provision of this article or regulation promulgated pursuant to the authority of this article, the department may issue an order requiring the provider to cease and desist from engaging in the violation, requiring the provider to pay an administrative penalty or issue a refund to the consumer, denying, revoking, or suspending the provider’s registration, or a combination thereof.

[bookmark: ns_T39C5N890_ea9d13b69]	Section 39-5-890.	An appeal of an order issued by the department must be made pursuant to the Administrative Procedures Act and the rules governing practice before the Administrative Law Court. A contested hearing pursuant to this article is before the Administrative Law Court, with notice to, and an opportunity for a hearing by, the affected provider.

[bookmark: bs_num_2_7aac9af45][bookmark: eff_date_section_0142e0cf0]SECTION 2.	This act takes effect six months after approval by the Governor.
‑‑‑‑XX‑‑‑‑
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