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We commend the General Assembly for creating the South Carolina Sentencing Reform Commission (the “Commission”).  We thank the Commission for the opportunity to participate in sentencing reform in South Carolina.  We are determined to help make sentencing reform in South Carolina a success, and, to that end, submit this report with our recommendations for a strategy of success in sentencing reform.


Public Defenders are stakeholders in the criminal justice system.  We are invested in the success of the system and want to use our training, education, and experience to help achieve success in sentencing reform. This report will make recommendations of strategies for successful sentencing reform.  This report contains three parts: Part I. Developing a Strategy to Improve Sentencing in South Carolina; Part II. Recommendations on Alternatives to Incarceration; and Part III. Suggested Reforms for the Prison System.  

I.
Recommendations for Developing a Successful Reform Strategy
Success is not self-fulfilling; it requires a plan and tactics for accomplishing that plan.  In short, success requires the development and implementation of a strategy.  We recommend that the Commission adopt the following strategy to achieve successful sentencing reform: (A) define successful sentencing reform, (B) develop objectives to attain successful sentencing reform, (C) develop a framework of principles for attaining sentencing reform objectives, and (D) adopt a specific strategy for implementing and improving sentencing reform so that it will be successful. 
A.
First-Things-First: Define Success

If success is the destination, then failing to define success at the outset means we are taking our first step without a destination in mind.  That is a recipe for getting lost.  We recommend the Commission define success; and further recommend that this definition be a common definition of success that is shared by all of the stakeholders in the criminal justice system.  If, from the outset, we do not define success so that it is common to and shared by all stakeholders, then stakeholders will focus on narrow interests, pulling the endeavor to reform in many different directions and away from meaningful success.   
Defining success will set all stakeholders on the same path, and it will: (i) make clear our objectives; (ii) lead to a framework for attaining those objectives; and (iii) direct us to a strategy for implementing those objectives.  

How Should We Define Successful Sentencing Reform?


Successful sentencing reform should be defined as a criminal justice system that protects more people, and works more effectively and efficiently at reducing crime.  We recommend that the following definition be shared by all agencies and stakeholders in the criminal justice system: Successful sentencing in South Carolina protects public safety, efficiently uses tax dollars, reduces recidivism, and provides effective sentencing options for fair punishment.  
Having adopted a definition, the Commission should next develop objectives that will ensure sentencing reform is successful.
B.
Develop Objectives for Sentencing Reform


The best way to ensure success is to know what success looks like.  Developing objectives that embody our definition of success will create a picture of successful sentencing reform.  We recommend the Commission adopt the following objectives for sentencing reform:

i) greater public safety, including the protection of victims’ rights,

ii) reducing recidivism,

iii) more efficient use of tax dollars, and

iv) improving sentencing options in order to increase the effectiveness of the criminal justice system.

Greater Public Safety

There is no clearer first principle for a criminal justice system than protecting the safety of the public.  Victims, especially, must be protected from being re-victimized.  We recommend the Commission recognize increasing public safety as a necessary objective for sentencing reform. 
Reduced Recidivism


Recidivism is the measure by which we gauge the effectiveness of sentencing; it is the internal barometer of the criminal justice system.  If recidivism rates are not being reduced—our sentencing system is not working.  Higher recidivism means a greater threat to public safety.  It also means a larger demand for public resources: greater burdens on the courts, prosecutors, defenders, corrections, probation, and law enforcement.  We recommend the Commission recognize reducing recidivism as a necessary objective for sentencing reform.
More Efficient Use of Tax Dollars


Our tax dollars are not unlimited.  Government has a duty to spend tax dollars wisely.  It is irresponsible and irrational to ignore rising expenditures until a crisis develops. We recommend the Commission recognize increasing the efficiency of tax dollar use as a necessary objective for sentencing reform.
Increase Effectiveness by Improving Sentencing Options 

Sentencing options are tools.  Thus, the effectiveness of sentencing reform is only as good as the tools available for sentencing.  We evaluate tools based on their ability to accomplish tasks.  If a tool no longer works—it needs to be removed from the toolbox and a replacement or an improved tool added.  When a new task is identified we need to evaluate whether or not a new or improved tool is needed.  Improving sentencing options means adding new tools to the sentencing toolbox.  It also means replacing outdated tools.  This will lead to an increase in the effectiveness of sentencing in South Carolina.  We recommend the Commission recognize improving sentencing options in order to increase the effectiveness of the criminal justice system as a necessary objective for sentencing reform.
C.
Develop a Framework of Principles for Attaining Sentencing Reform Objectives

If objectives show us what success looks like, then a framework of principles tells us how to attain our objectives.  We recommend the Commission adopt the following principles as the framework for attaining its sentencing reform objectives:
i) Incarcerate those who need to be incarcerated—but only those who need to be incarcerated,
ii) Identify what reduces recidivism—and what does not,

iii) Evaluate sentencing options on what provides the best outcome, and
iv) Make evidence-based decisions.

Incarcerate Only People Who Need to be Incarcerated

There are people who need to be incarcerated.  Persons who are violent—that is, they are a physical threat to other people—need to be incarcerated.  It is an equally unavoidable fact that there are persons who do not need to be incarcerated because they are either not a danger to anyone or incarceration will increase recidivism for that individual or both.
  Failure to apply the principle that we should incarcerate only those people who need to be incarcerated will result in a failure to meet our sentencing reform objectives.

Incarcerating the wrong people does not increase public safety—it decreases the effectiveness of our prisons by reducing the space available for those who truly pose a threat to public safety.
Incarcerating the wrong people does not reduce recidivism—it increases it.

Incarcerating the wrong people does not increase the efficient use of tax dollars—it ensures that we will waste money on sentencing options that do not produce the results we want.


Incarcerating the wrong people means that we have failed to use an appropriate available sentencing option, and have thus reduced the effectiveness of the criminal justice system.

We recommend the Commission adopt the principle that we should incarcerate only those people who need to be incarcerated as part of the framework for attaining its sentencing reform objectives.
Identify What Reduces Recidivism and What Does Not

A rational approach to achieving our objectives demands that we ask the question, “What will reduce recidivism and what will not?” If reducing recidivism is one of our objectives, then an obvious mistake would be to ignore the tools that will help us reduce recidivism.  

A poignant example of the ramifications of failing to make a rational decision in sentencing reform is given by Judge Wolff in his Brennan Lecture (footnoted above).  The judge uses the example of the development of federal sentencing guidelines in the mid-1980s.  Judge Wolff notes that the guidelines developed out of a “preference for incarceration” that was, itself, a product of the times: the 1980s.
  Using the sentencing guidelines resulted in an explosion in the federal and state prison populations.
  The poignancy of the judge’s overall point is best made by this quote: “Missing throughout [the development of the federal sentencing guidelines], however, was any evidence that increased incarceration makes us safer.”
  The idea of sentencing guidelines seemed to make intuitive sense but no evidence was put forth to validate that intuition.

South Carolina made a similar mistake with its Truth In Sentencing (“TIS”) laws.  Also a product of a preference for incarceration, as well as the desire to “crack down on crime,” TIS was not evidence-based.  The intuition that one should do the time one was sentenced to and the idea that stiff penalties would deter crime and reduce recidivism was not based on evidence validating that intuition.
  
Moreover, the availability of years of data has not led to meaningful modifications to TIS.  (We, of course, hope that will change with this commission.)  As South Carolina Department of Corrections (“SCDC”) Director, Jon Ozmint, presented to the Commission on February 26, 2009, the population of S.C. prison inmates sentenced pursuant to TIS grew from 540 in 1997 to 10,328 in 2008—that is nearly a twentyfold increase in 11 years.
  Additionally, looking at the overall 3-year recidivism rates of SCDC inmates from FY1998 to FY2003 one finds that the overall rates increased from 28% to 32% during that time period.
  Truth in sentencing did not result in a decrease in recidivism.
Our failure to identify those sentencing options that produce the results we want has had a debilitating effect on the effectiveness of our criminal justice system.  If we continue to make the mistake of ignoring a principle aimed at achieving our objectives, then we will not be successful in sentencing reform.  We recommend the Commission adopt the principle that we should identify what reduces recidivism and what does not as part of the framework for attaining its sentencing reform objectives.

Focus On What Provides the Best Outcomes


To further the goal of meeting our reform objectives we should focus assessment of sentencing options on what provides the best outcome.  We should be asking the question, “Does this sentencing option meet our objectives or is it counterproductive?”

We do ourselves a disservice by failing to adhere to this principle of focusing on best outcomes.  The above discussion on the results of TIS on prison population and recidivism rates in South Carolina is one example.  Another is the enactment of the civil penalty of loss of one’s privilege to drive as a result of a conviction for a drug offense.  While clearly meant as a deterrent, the principle of best outcomes was not applied to this punishment. The result is that, instead of being productive, this punishment is counterproductive to the ability of a person to comply with probation.  Without a license, a person’s ability to travel is virtually eliminated—leaving a near inability to report, an often insurmountable hurdle to employment, and a Hobson’s Choice between compliance with probation and refraining from committing the crime of driving under suspension.

A good example, however, of employing the principle of focusing on best outcomes is Drug Court.  Drug Court is outcome focused.  Its mission is to get people off of drugs—thereby reducing recidivism, reducing the need for incarceration, and increasing the health and welfare of the community.  Drug courts in this and other states have been widely praised for their success.

We recommend the Commission adopt the principle that we should focus assessment of sentencing options on what produces the best outcomes as part of the framework for attaining its sentencing reform objectives.
Make Evidence-Based Decisions

Good, rational decisions can only be made when we have all of the relevant information.  As was discussed above, relying solely on intuitions without first validating those intuitions can lead to gross inefficiencies and decreased effectiveness in the criminal justice system.  Decisions about sentencing should be evidence-based.

Before a sentencing option is employed as a reform by the legislature it must be analyzed.  Will it produce the effects we want?  The answer to that question should be based upon evidence and data that is collected and then analyzed.  The statistical tools and research are available to us; we should not rely on intuitions alone.

The principle of evidence-based decision-making should apply in the courtroom, as well.  “As with many decisions in our courts and in our criminal justice system, discretion is inherent.”
  Discretion involves making choices.  What sentencing options should a prosecutor make available to a defendant?  What options should a defense attorney advocate for?  Which options should the judge order?  Stakeholders are making these types of choices daily in thousands of cases.  If we want to increase the likelihood of success, then those choices must be made by well informed people.  A risk-assessment analysis of the defendant would provide evidence to each stakeholder as to what options are most likely to work and those that would not.  An analysis of the needs of the defendant would also make the decision-makers better informed for choosing between options.  Whichever assessments and/or tools are employed to further successful sentencing success, they must be evidence-based.  Because, if decisions are evidence-based, we can maximize the skills of the judicial system instead of asking lawyers and judges to try their best to be social workers and criminologists, psychologists and penologists.  Lawyers are trained to defend positions based on evidence; judges are trained to make decisions based on evidence.  We recommend the Commission adopt the principle that decision-making in sentencing should be evidence-based as part of the framework for attaining its sentencing reform objectives.
D.
Adopt a Specific Strategy for Implementing and Improving Sentencing Reform Objectives


Implementation is where the rubber meets the road.  Sentencing reforms that are based on the above objectives and guided by the above principles must be implemented before success can be achieved.  These sentencing reforms must also be improved upon if we are to stay loyal to our principles and continue to meet our objectives.  The Commission should adopt a specific strategy for implementing and improving sentencing reform objectives. We recommend that the strategy for implementing and improving these objectives should adhere to the following principles:

1. identify all the agencies that should be involved in the criminal justice system, 
2. establish clearly defined missions for those agencies,

3. incorporate those agencies into the sentencing reform process,

4. establish benchmarks to measure progress,

5. make decisions based on evidence, and
6. declare that sentencing reform should take place as an on-going endeavor.


We believe that the best vehicle for employing a strategy consistent with these principles is a commission that is independent, whose members are stakeholders in the criminal justice system, and whose mission is to ensure sentencing reform that is in the best interest of South Carolina.  We recommend that the Commission be made permanent.
Making the Commission Permanent


Problems develop over time in any large, complex system.  The criminal justice system is no exception to this certainty.  As was discussed above, the implementation of TIS in South Carolina has resulted in an almost twentyfold increase in the prison population since 1997.  The strains on SCDC alone have not been comprehensively addressed since TIS became law.  This is but one example of the many challenges that, left unmonitored in any on-going way, lead to inefficiencies in the criminal justice system.  Making the Commission permanent provides a vehicle for comprehensively monitoring and improving sentencing in South Carolina.
Recommendations on the Mission that the Commission Should Be Charged With

The Commission should be charged with promoting effective communication between agencies and stakeholders in the criminal justice system.  We recommend the Commission increase access to information, create opportunities for collaboration between agencies so that the best solutions can be identified, and provide joint training.  

The Commission should also be charged with holding agencies accountable.  Setting objectives and benchmarks for agencies and stakeholders is the best way to ensure accountability. We recommend the Commission be clear about goals and establish benchmarks for success in sentencing.

Adapting to new developments and a changing environment requires a willingness to change course when needed.  Changing course should be based upon evidence supporting a change.  However, without a built-in willingness to make changes, success will either be fleeting or never achieved.  We recommend that the Commission adopt a willingness to change course in sentencing when changing course is supported by evidence.
II.
Recommendations on Alternatives to Incarceration


The Commission should encourage non-incarceration resolutions to criminal cases. Non-incarceration options should be available when the offender does not pose a danger to the community.  Alternatives to incarceration should include diversion programs, treatment courts, and probation.  Additionally, the consequences of a criminal conviction should be minimized whenever possible.  In situations where short-term incarceration is appropriate, work release should be provided as an alternative to prison.  We recommend the Commission structure alternatives to incarceration to maximize the potential for rehabilitation.
A.
Diversion Programs

Diversion programs should be available for all first-time offenders of non-violent crimes.  Diversion programs resolve criminal charges outside of court, allowing greater court time for more serious cases.  Offenders are encouraged to accept individual responsibility for their conduct and take action to correct the harm they caused.  Victims receive restitution.  Offenders do not have a criminal record of the offense after successful completion of the program, which can be important to the person in the employment market.  Services offered to offenders can aid in rehabilitation and reduce recidivism.  Some diversion programs already exist.  We recommend the Commission increase the availability of diversion programs. 
 Restitution In Consideration for Dismissal of Charges

Paying restitution is, in some case, an important component in righting a wrong.  Many cases are resolved with the offender paying restitution in consideration for having the charges dismissed.  Such a resolution is appropriate in cases involving small amounts of property damage, non-violent disputes within families or among friends, and when the dispute is more “civil” than criminal in nature. Often times, this type of resolution will be proper for people without a criminal record.  However, in appropriate cases, this option should also be available to people with criminal records. We recommend the Commission encourage prosecutors and defense attorneys to resolve criminal charges with a dismissal after payment of restitution in appropriate cases.
 Pre-trial Intervention

Pre-trial Intervention (“PTI”) is a successful program.  PTI provides a structured environment for an individual to pay restitution and obtain services.  Through community service the offender realizes there are consequences for violating criminal laws while giving back to the community.  If the offender successfully completes the program, they avoid having a criminal record.  We recommend the Commission expand the use of PTI and provide that General Sessions cases can be diverted to PTI even if the individual has already been through the program for a magistrate or municipal offense.

B.
Treatment Courts

Drug Courts, Mental Health Courts, and Criminal Domestic Violence (“CDV”) Courts are termed “treatment courts.”  They are in place in some jurisdictions—but not all.  Treatment courts promote individual responsibility.  Through Drug Courts alcoholics and drug addicts take personal responsibility for obtaining treatment of their disease.  Similarly, through Mental Courts people who suffer with mental health ailments are assisted in gaining access and assistance with treatment for their illnesses.  CDV offenders receive similar treatment for their domestic violence issues through CDV Courts.  Treatment courts treat the underlying problem, avoid incarceration, and reduce recidivism.  They are successful because agencies cooperate to provide judges with current, accurate, and complete information about the individual.  We recommend the Commission increase the availability and expand access to treatment courts.  

C.
 Probation

Probation is the criminal justice system’s method for monitoring compliance with a Court’s sentence.  Data maintained by the South Carolina Department of Probation, Parole, and Pardon Services (“SCDPPPS”) shows most people complete probation.  We recommend:

1. the Commission clarify that part of the mission of SCDPPPS is to find ways to reduce recidivism that are alternatives to incarceration and rehabilitate the offender,

2. that probation be used to increase the resources available to judges,

3. the Commission encourage inter-agency cooperation between SCDPPS and other agencies to maximize success, and 
4. the Commission create new procedures for reviewing probation violations.  

Mission of the Probation Department  

The Commission should refine the mission of SCDPPS.  Probation should be the Court’s method for monitoring compliance with the conditions of a sentence.  SCDPPS’ mission should include rehabilitation. The goal is for the offender to successfully complete probation. Therefore, supervision should go beyond simply monitoring the offender; it should include connecting the offender with the community resources that will aid in rehabilitation and increase the likelihood of a successful probationary sentence.  We recommend the Commission add to the mission of SCDPPS: promoting both rehabilitation of offenders and successful compliance with conditions of probation.   

Increase Resources 

The Commission should provide SCDPPS with non-incarceration methods of providing services and promoting rehabilitation.  These resources should include Restitution Centers and re-instituting the Community Control Center.  

Restitution Centers  

Restitution Centers are structured, residential settings where offenders live, work, and pay restitution and court costs.  They are mandated by law.  However, because of recent budget crises, SCDPPS closed the Restitution Centers.  We recommend the Commission revive the Restitution Centers, expand their use, and make them available to more people. 

Community Control Center  

The Community Control Center was a structured, residential program that provided intensive, in-patient drug and alcohol treatment.  The program originally lasted for six months.  Judges considered the program successful.  However, SCDPPPS closed the Community Control Canter in response to budget cuts in the early part of this decade.  We recommend the Commission revive the Community Control Center.  

Inter-agency Partnerships With SCDPPS  

There are many agencies that could provide additional services and assistance to SCDPPS in meeting its goal.  Currently, the Department of Mental Health (“DMH”) and Vocational Rehabilitation (“Voc Rehab”) work in conjunction with the criminal justice system.  DMH provides drug and alcohol counseling and mental health treatment to people on probation.  Voc Rehab provides GED classes and skills training to them as well.  Both DMH and Voc Rehab have unique education, training, and professional experience. We recommend the Commission encourage judges to rely on these and other agencies for evidence-based decision making.  At sentencing, judges could request one of these agencies to assess the offender and order the offender to follow any recommendations.  We recommend the Commission require communication and cooperation between SCDPPS and these agencies—as well as with any other agencies the Commission identifies as having resources that will assist SCDPPS in meeting its goals.  We recommend that there be clear understandings about the services to be provided and reporting requirements.  We recommend that the offender have a clear understanding of the program, expectations, and consequences at the time of sentencing.    

Probation Violations  

Prior to a probation violation hearing, the probation agent should prepare a detailed report for the court.  Currently, the violation report provides basic information about the offender, the Court’s sentence, status of compliance with the financial requirements, and a summary of the violations.  Often the recommendation for resolution of the violation is simply “terminate” the probation and instate the full suspended prison sentence.  If a report for another agency is included, the report is usually a one-page letter stating whether the offender complied with the treatment program.    
We recommend the Commission create new procedures for reviewing probation violations.  In order to provide the Court with all relevant information, the report should provide background information on the offender, include detailed reports from other agencies identifying issues unique to that individual and making specific recommendations, and propose solutions to the Court.  This detailed reporting will allow the Court to benefit from the expertise of the agency and make an evidence-based decision.  In making a recommendation, the agent should be required to consider alternatives to incarceration.  If the agent recommends incarceration, then the agent should detail why non-incarceration alternatives are inappropriate and make specific recommendations for services during incarceration.  

Financial Violations of Probation  

In situations where an offender, who is otherwise in compliance with probation, has not complied with the financial conditions of probation, the agent should provide the Court with a detailed report of that person’s financial situation, educational background, and ability to work.  The agent should investigate and recommend to the Court ways that the person might comply with the financial requirements of the sentence.  The agent should consider use of the Restitution Center and referrals to Voc Rehab.  In cases where financial compliance is not currently possible, the Commission should provide for future review to determine if the person’s financial situation has changed and compliance has become possible.
  
Probation promotes individual responsibility and protects victims’ rights.  Involving other agencies in the probation process will make it more likely more people will successfully complete probation.  Providing judges with more information to make evidence-based decisions will also increase the likelihood that probationers will successfully complete probation.  Ultimately, successful offenders will have lower recidivism and South Carolina’s rate of incarceration will be reduced.  
An Example of Good Inter-Agency Coordination: NGRI Program

At the Commission’s February 26, 2009, meeting, there were some questions about monitoring individuals who are found not guilty by reason of insanity (“NGRI”).  According to SCDPPS, only less than 20 people are being monitored by the agency for NGRI.  This makes sense since very few people are adjudicated NGRI.  These adjudications are based on reports of mental health professionals and are often recommended to the Court by both the prosecutor and defense attorney.  Commitment to DMH is mandatory, and the person cannot be released without a court order.  Upon release, the court orders intensive mental health treatment, specific living arrangements, and compliance with other special conditions.  DMH monitors compliance and report to the SCDPPPS.  The Court receives reports annually and at any time the person is not in compliance with the Court’s Order.  NGRI supervision is a good example of cooperation and coordination between agencies.  

 Work Release

We recommend the Commission encourage work release in appropriate situations.  Sometimes, short-term incarceration is appropriate, possibly in combination with probation.  However, in many instances the offender will be working and supporting a family.  These are the circumstances when work release should be encouraged.  Not every county in South Carolina has a work release program.  Some counties administer work release programs differently than other counties.  We recommend the Commission require a work release program in every county, standardize the requirements of the program, and maximize the availability of the program.  

Work release has several advantages. Its short term of incarceration provides a consequence for unlawful conduct and encourages individual responsibility.  However, work release allows a person to remain in the community, maintain employment, and support a family.  
D. Minimize collateral consequences of a criminal conviction
We recommend the Commission review and evaluate the collateral consequences of criminal convictions.  Some of these consequences should be eliminated or minimized.

Driver’s License Suspensions 

The Commission should eliminate mandatory driver’s license suspensions for criminal convictions.  Many criminal defendants are employed and need to drive for work.  Provisional licenses are not available to everyone and are often inadequate.  Many defendants need to drive as a condition of employment.  Others, such as construction workers, might require transportation to go to different work locations on different days.  Unemployed defendants need to drive in order to look for work.  Driver’s license suspensions often interfere with supporting families and can be an impediment to personal responsibility. 
“First Time Offender” Status  

We recommend the Commission create a “first time offender” status that would allow a defendant to have the conviction expunged after completing the sentence.  The “first time offender status” could be either automatic or a condition ordered by the sentencing judge.  A “first time offender program” would provide a consequence for unlawful conduct, allow the court to supervise rehabilitation, provide an incentive for the person to complete the program, encourage personal responsibility, and allow a person to reacquire a clean criminal record by successfully completing the sentence.  

III. Recommendations for Reforms in the Prison System
We recommend the Commission identify when incarceration is appropriate; we further recommend establishing a clear policy to reduce the rate of incarceration and adopting benchmarks as a necessary tool to monitor compliance. 

Reduce the prison population 


Truth In Sentencing sentences and mandatory minimum sentences are responsible for increasing the size of the prison population.  This is supported by the data presented to the Commission by SCDC on February 26, 2009.  In addition, as was discussed in part I of this report, SCDC data shows these sentences do not reduce recidivism.
  People serving TIS (“no parole”) sentences and mandatory minimum sentences do not have an incentive to improve themselves nor behave while in prison.  In order to reduce the size of the prison population and increase the safety of prisons, we recommend the Commission:

a. Abolish mandatory minimum sentences

b. Eliminate no-parole offenses, and 

c. End lengthy sentences for drug offenses. 

Additional Sentencing Options  

We recommend the Commission increase the sentencing options available to judges.  These should include increasing the use of split sentences, allowing judges more options to recommend specific programs for people in prison, and creating a three-year youthful offender sentence for violent offenses.
Split Sentencing Option  

Split sentences allow judges to structure a sentence involving both incarceration and probation but tend to result in shorter up-front time in prison.  Splitting sentences would allow judges to set special conditions of probation allowing for particular supervision following a shorter up-front length of incarceration.  This approach would increase the potential for rehabilitation through shorting sentences but allow for re-incarceration should the person not comply.  For some criminal offenses, particularly drug cases, statues prohibit judges from suspending sentences altogether.  Allowing for split sentences in drug cases could greatly reduce the prison population without undermining the objectives of sentencing.  We recommend the Commission expand the sentencing options of judges to include greater use of split sentences.  
Increase Ability of Judge to Order Specific Programs in Prison

Judges should have more discretion to recommend specific programs in prison.  Judges are in a unique position to identify which programs might benefit a particular defendant.  At the time of sentencing, judges hear from law enforcement, prosecutors, victims, the defendant, and the defendant’s family members.  An increased ability to order specific programs would create an effective sentencing tool that could target problems and ensure that prison is not simply a place to “house” people until release.  
We recommend the Commission revive the three year youthful offender sentence for violent crimes (H3030).  This sentencing option was abolished following the creation of no parole offenses, when youthful offender sentences were restricted to non-violent offenses.  There are a number of youthful offenders who would benefit from such a sentence, and judges should have the discretion to impose it in appropriate cases.  

Provide Services in Prison


We recommend the Commission increase the availability of resources within SCDC.  These should include the Addictions Treatment Unit (“ATU”), education programs, and vocational training.  


ATU is currently available.  However, there are not enough bed spaces to meet the demand for the unit’s services.  Many judges structure sentences so people can attend this program.  Unfortunately, the judge’s intentions are often frustrated because there are not enough bed spaces.  This deficiency results in a waste of resources: the prison sentence is longer than might otherwise be ordered so that the person can get treatment—and treatment is not received.  This problem most impacts adult, male offenders.  We recommend the Commission increase the number of ATU bed spaces available for adult males from 250 to 1000.  


GED programs should be available to more than youthful offenders.  Vocational training should also be available. Perhaps the greatest common denominator for all offenders is the lack of a GED and job skills.  These, and similar programs, will result in people who are be better equipped to re-enter society and the job market.  We recommend the Commission ensure the availability of education and vocational programs in prison.  


As discussed above, judges should have discretion to recommend specific programs.  There should be a clear understanding among judges, prosecutors, defense lawyers and corrections about what programs are available and how long it takes to complete these programs. With accurate information, all stakeholders—particularly judges—will be better able to make rational, informed decisions when structuring sentences.  

Conclusion

The growth of the prison population and its costs has forced us to take a fresh look at out criminal justice system. We have also begun to understand better the high cost of failure as measured by high rates of recidivism. 

We must monitor the effectiveness of our criminal justice policies based on the performance of those released. We recommend the Commission develop a means of measuring recidivism over time. We should rely on evidenced based techniques to justify our sentencing policies. Sentencing policy should not be based on isolated cases or angry reactions to individual outcomes that are disappointing. Instead, a standing sentencing commission should study existing data, measure outcomes and recommend proven best practices. The Commission needs to have input from a diverse array of practitioners and skilled researchers.
Focusing our prison dollars on those needing it the most is a reachable goal. Mandatory minimums have handcuffed judges in many cases, creating harsh and unnecessarily long prison terms that has not reduced recidivism and has over-burdened our prisons.  Prison is a good and important tool in the array of sentencing choices.  Unfortunately—because it is all we have—prison is overused.  Alternatives to incarceration must be considered.  But overall—a new strategy for sentencing reform must emerge. 
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� See South Carolina Department of Corrections Recidivism Rates of Inmates Released During FY1998-FY2003, which can be found at � HYPERLINK "http://www.doc.sc.gov/research/SpecialReports/RecidivismRatesofInmatesReleasedDuringFY1998-FY2003.pdf" ��http://www.doc.sc.gov/research/SpecialReports/RecidivismRatesofInmatesReleasedDuringFY1998-FY2003.pdf�. 


� Wolff at 1416.


� See Fuller v. Oregon, 417 U.S. 40 (1974).  


� See South Carolina Department of Corrections Recidivism Rates of Inmates Released During FY1998-FY2003





PAGE  
- 2 -

