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We are continually faced by great opportunities brilliantly disguised as insoluble problems. 












     -Lee Iacocca 
From 2000-2007, South Carolina’s population grew by almost 400,000 to an estimated 4.4 million, the 11th highest percentage change in state population in the nation.
 As roads become more congested, South Carolinians have experienced steadily increasing travel times to work and other destinations. Meanwhile, the state’s reliance on a fixed, per gallon motor fuel fee (gas tax) has constrained its ability to maintain, improve and build roads. 

Year-to-date, the state’s gas tax collections have decreased
 as a result of higher gas costs and the popularity of more fuel efficient vehicles.  Steady population growth combined with limited funding has brought increasing agreement among business leaders and policy makers that the state should diversify its sources of road funding. 

 Public private partnerships (P3s) are one way a state can maximize existing revenue.  Properly structured, certain P3 agreements may also provide a state with new revenue.  The United States Department of Transportation (USDOT) defines a P3 as “a contractual agreement formed between public and private sector partners, which allows more private sector participation than is traditional.”
  The agreements upon which P3s operate “usually involve a government agency contracting with a private company to renovate, construct, operate, maintain, and/or manage” a transportation facility or system.
  Projects may involve the construction of new infrastructure, known as “greenfield” projects, or improvements in existing infrastructure, known as “brownfield” projects.

On June 4, 2008, the governor signed S.1182 (R.313), enclosed, a Joint Resolution by Senator Larry Grooms, establishing this committee to “study the feasibility and benefits of the construction, operation, and maintenance of roads, streets, highways, bridges, and tunnels through the utilization of public private partnerships and ventures.”
  No later than February 2, 2009 the committee must report its findings and recommendations the President Pro Tempore of the Senate, the Speaker of the House of Representatives, the Chairman of the Senate Committee on Transportation, and the Chairman of the House of Representatives Committee on Education and Public Works.

Background

As the USDOT notes, “Private sector involvement in public transportation dates back to the beginning of road construction in the United States. Many of the earliest major roadways in the U.S. were private toll roads.”
  Private sector involvement declined in the mid-19th century as the federal government and states began building roads.  By the 1940s and 50s, predominately in the Northeast, there were numerous toll roads built, but these were administered by public turnpike authorities.
  For many of the past fifty years or so, the motor fuel user fee, highway user fees, and other taxes have financed transportation projects, while private sector participation has been limited to “entering into design and construction contracts with the state to build roads”
 on a fee for service basis.

The modern P3 concept can be traced to Europe, where Spain and France “pioneered the use of highway public-private partnerships” during the 1960s and 1970s.
 Today the practice is widespread throughout the world, particularly in Europe and Asia,
 and is becoming more popular in North America. 

By the late 1980s, states began looking to P3s to help with growing transportation infrastructure needs.
  State and local governments
, including South Carolina
 have used P3s to provide various parts of the construction, maintenance, and/or operation of transportation projects.  

Needs That Partnerships May Address

 Public private partnerships can allow governing bodies to meet one or more of the following needs:

1. Faster implementation of high priority projects;

2. Use of the private sector’s specialized management capacity for large and complex programs;

3. Delivery of new technology;

4. Access to the widest range of financial resources; and

5. Entrepreneurial development, ownership, and operation of highways and/or related assets.

Partnership Models

The Federal Highway Administration (FHWA) identifies seven general methods of transportation project delivery.
  Appendix 1 is an overview of the models described below.

1. Design – Bid – Build.  The traditional project delivery method. Design and construction are sequential steps in the developmental process. 

2. Private Contract Fee Services.  A public agency transfers responsibility for services it would typically perform in-house to private sector companies. This is usually done by awarding competitively procured contracts to the bidder providing the best value in terms of price and technical qualifications. Examples include operations and maintenance fee service contracts and program and financial management fee service contracts.

3. Design – Build.  Design-build combines two, usually separate services into a single contract. The public entity executes a single, fixed-fee contract for both architectural/engineering services and construction. The design-build entity may be a single firm, a consortium, joint venture or other organization assembled for a particular project. The Ravenel Bridge in Charleston is an example.

4. Build – Operate – Transfer.  Also known as turn-key procurement or design-build-operate-maintain (DBOM), this model is an integrated partnership that combines the design and construction responsibilities of design-build with operations and maintenance. Design, construction, and operation of a single facility or group of assets are transferred to a private sector partner. This approach is used by a number of governments around the world. 

5. Long Term Lease Agreement.  This model involves the long-term lease of existing (brownfield), publicly financed toll facilities to a private sector concessionaire for a prescribed concession period during which the private entity has the right to collect tolls.  In exchange, the private partner must operate and maintain the facility and in some cases make improvements to it.  The private partner must also pay an upfront concession fee. 

Leases are procured competitively and are awarded to the qualified bidder making the most attractive offer.  Generally, the most important consideration is the amount of the concession fee.  Other considerations are concession length and the bidder’s credit worthiness and professional qualifications.

6. Design – Build – Finance – Operate.  With a DBFO, responsibility for designing, building, financing and operating is bundled and transferred to private sector partners. There is a great deal of variety in DBFO arrangements in the U.S., especially regarding the degree to which financial responsibilities are actually transferred to the private sector. One commonality in all DBFOs is that they are either partly or wholly financed by debt leveraging revenue streams dedicated to the project. Direct user fees (tolls) are the most common revenue source. However, other sources, including lease payments, shadow tolls,
 vehicle registration fees, and availability payments
 may be used. Expected revenues are leveraged to issue bonds or other debt that provides funds for capital and project development costs. DBFOs often are supplemented by public grants in the form of money or contributions in kind, such as rights-of-way. Private partners may be required to make an up front investment of equity as well. 

7. Build – Own – Operate.   With the BOO model, a private company is granted the right to develop, finance, design, build, own, operate, and maintain a transportation project. The company owns the project outright, retaining in perpetuity both revenue risk and profit. While this approach is more common in power and telecommunications sectors, it has also been used to develop transportation infrastructure.


According to the USDOT, “long-term, concession based” partnerships, such as the Long Term Lease Agreement and the DBFO, are “an increasingly utilized subset” of P3s.
  A long-term, concession based partnership shifts to the private sector “a significant portion of the financial risk of the project, risks associated with the operation and maintenance of the project, and, in the case of new capacity and capital improvement, risks associated with the project’s design and construction.”
 While concession agreements are generally thought to involve tolls, some states have employed toll free revenue structures.
  

Advantages and Trade-Offs

Expanding the private sector’s role allows public agencies to tap private sector technical, management and financial resources in new ways.  The primary benefits of P3s include:
 

1. Expedited completion compared to conventional project delivery methods; 

2. Project cost savings; 

3. Improved quality and system performance from the use of innovative materials and management techniques; 

4. Substitution of private resources and personnel for limited public resources and personnel;  

5. Access to new sources of private capital;

6. Leveraging private financial resources, concession fees, and the transfer of project risks to the private sector;
 and

7. Allocation of risk to the party best able to manage it.

Partnerships can be effective under proper circumstances but are not suitable for all projects.
 Tradeoffs ranging from potentially higher tolls under private operation, the fact that one generation may benefit at the expense of future generations, and a loss of some control over the location of new roads due to non-compete agreements in concession contracts must be considered.
 Skeptics raise concerns about the general uncertainty and possible negative consequences of long-term contracts,
 and  “academics and departments of transportation are starting to see that you can give away too much” in concession agreements.
  Proponents of P3s “in California, Texas, and other states have struggled to muster support for their own lease deals.” 
  

Regardless of the model used, partnership arrangements may not come without controversy and are not a magic bullet that solves a state’s entire transportation infrastructure needs.  Appendix 2 summarizes these benefits, costs, and trade-offs. 

South Carolina’s Statutory Framework
Under current law SCDOT may enter into partnership agreements with political subdivisions and private entities to finance by tolls or other financing methods, the cost of acquiring, constructing, equipping, maintaining, and operating highways, roads, streets, and bridges.
    The Southern Connector in Greenville and the Cross Island Parkway in Hilton Head were financed and constructed and have been maintained and operated pursuant to this provision. SCDOT also may award construction contracts on a design-build basis.
  A design-build contract may also contain provisions concerning the maintenance, operation, or financing of the project.
  The Code also contains several statutes related to toll roads
, turnpike projects
, and a new law allowing P3s for the operation of ferries.
 (See Appendices 3 and 4.)

However, the SCDOT asserts that existing statutes are insufficient to support future, more comprehensive P3s.  The department believes the following provisions should be included in new legislation: (a) DOT authority to enter into concession agreements with private partners, (b) DOT authority to procure independently of the state procurement code, (c) limits on the length of concession terms, (d) limits on a private partner’s permitted rates of return, (e) clarification that eminent domain may be used, (f) DOT ability, at its discretion, to refinance and extend the term of a concession, and (g) authority to use tolls to cover all expenses of a project, including the private partner’s profit or rate of return.
  

The department will address these with the study committee. SCDOT’s concerns are consistent with recommendations made to the NHWA in a report by Nossaman, Gunther, Knox & Elliott, LLP.
  The report, enclosed, recommends provisions for the best possible statutory framework. 

Federal Commitment to P3s

The federal government has increasingly favored use of P3s.  For at least the past 20 years, Congress has enacted pro-P3 programs,
 while the FHWA actively advocates partnerships and holds workshops across the country to assist local and state governments.
  The federal government offers:

1. Financial Assistance:

· Private Activity Bonds.  Permits the issuance of tax-exempt private activity bonds to finance privately developed and operated highway and freight transfer facilities.

· TIFIA Program.  The U.S. Secretary of Transportation may offer secured loans, loan guarantees, and lines of credit to assist in financing major transportation projects.  The Ravenel Bridge was a TIFIA program.

2. Interstate Tolling Programs:

· Interstate System Construction Toll Pilot Program.  Authorizes tolling on three interstate facilities for construction of new interstate highways, provided that tolling is the most efficient and economical way to finance construction.

· Interstate System Reconstruction and Rehabilitation Pilot Program.  Authorizes tolling on three existing interstate facilities for reconstruction or rehabilitation of interstate corridors that could not otherwise be adequately maintained or improved.

· Value Pricing Pilot Program.  Authorizes tolls and provides grants for value pricing pilot projects to manage congestion.
  

· High Occupancy Toll (HOT) Lanes Program.  Authorizes variably priced tolls for demonstration projects on interstate facilities to manage congestion, reduce emissions in a non-attainment or maintenance air quality area, or finance additional lanes to reduce congestion.

· Section 129 Toll Agreements.  Authorizes tolling for five types of highway construction, including reconstruction of interstate bridges and tunnels, pursuant to 23 U.S.C. 129.

####

Appendix 1

	Delivery Option


	Ownership
	Conceive of Project
	Design
	Build
	Operate and Maintain


	Financial Responsibility

	Design-Bid-Build


	Public
	Public
	Private by Fee Contract
	Private by Fee Contract
	Public
	Public

	Private Contract Fee Services


	Public
	Public or Private by fee contract
	Private by Fee Contract
	Private by fee contract
	Public or Private by fee contract
	Public

	Design-Build


	Public
	Public
	Private by Fee Contract


	Public
	Public

	Build-Operate Transfer (BOT)


	Public
	Public
	Private by Fee Contract


	Public

	Design-Build-Finance-Operate (DBFO)


	Public
	Public or Private
	Private by Fee Contract


	Public, Public/Private, or Private

	Build-Own-Operate (BOO)


	Private
	Public or Private
	Private by Contract (Concession
)


Source: FHWA

Appendix 2

Potential Benefits, Costs, and Trade-offs Associated with Highway Public-Private Partnerships

	Advantages and Potential Benefits for the Public Sector
	Potential Costs/Trade-offs for the Public Sector

	Finance the construction of new highways without the use of public funding.


	Tolls paid by road users, regardless of whether the collector is in the private sector or the public sector.

Potentially higher tolls under private operation.



	Obtain up-front payments through the long-term lease of existing toll roads.


	Public may give up more than it gains if tolls over time exceed the value of the up-front payments.

Use of proceeds for short-term compared with long-term uses.

Intergenerational inequities – future users might potentially pay higher tolls to support current benefits.



	Transfer and sharing of project risks to the private sector

· construction and cost schedule

· sufficient traffic and revenue levels

· increased transparency of project costs
	Not all risks can or should be shared:

· environmental risks

· political risks

Potential loss of control

· non-compete provisions

· toll rate setting



	Secure private sector efficiencies in operations and life-cycle management


	Higher public sector costs:

· costs of advisors

· costs of private finance

Potential tax losses



	Obtain a facility that better reflects the true costs of operating and maintaining the facility in setting tolls and better acknowledges the costs and impact to drivers using the roadway system during peak times of demand.

Increase mobility through tolling, congestion pricing, and more efficient decision making.
	Risk that the public could pay tolls that are higher than tolls based on the costs of the facilities, including a reasonable rate of return, should a private concessionaire take advantage of market power gained by control of a road for which there are few alternatives that do not require substantially more travel time.

Traffic diversion

User equity concerns from tolling




Source: United States General Accounting Office

Appendix 3

Current State Law Applicable to P3s

	Statute


	Summary

	Section 57-3-200


	Allows SCDOT to enter into partnership agreements with political subdivisions and private entities to finance, by tolls or other methods, the cost of acquiring, constructing, equipping, maintaining and operating highways, roads, streets, and bridges.



	Section 57-3-615
	(A) On toll projects administered by the SCDOT, tolls collected may only be used to pay for the construction, maintenance, and other expenses for only that project.

(B) No toll may be imposed on any interstate that existed on 1/1/97 unless the General Assembly passes a law permitting tolling on that interstate.



	Section 57-3-618
	Provides authorization to toll I-73.



	Section 57-5-1625


	Permits SCDOT to award contracts on a design build basis.



	Chapter 37, Title 4
	Provides a method for “Transportation Authorities” established by the governing body of a county to use tolls to finance county projects.  Transportation Authorities cannot use those tolls to finance projects that will be part of the state highway system.



	Article 9, Chapter 5, Title 57

(Turnpike Projects)
	This series of statutes gives SCDOT the authority to construct turnpike facilities and impose and regulate tolls to finance those facilities and provides a process for approval of the issuance of turnpike (revenue) bonds.  A turnpike facility is an express highway or limited access highway, including any bridge, tunnel, overpass, etc. or other facility the SCDOT considers necessary or desirable.



	Chapter 15, Title 57
	The SCDOT and the governing body of a county are permitted to enter into P3s to build and operate ferries.



	Section 12-29-2920


	Authorizes the use of toll revenues for construction, financing, operation, and maintenance of a toll project and provides that upon repayment of the cost of construction and financing, toll charges must cease.


Appendix 4

South Carolina Statutes Referenced in the Initial Staff Report

to the Study Committee on Public Private Partnerships

SECTION 12‑28‑2920. Construction of toll roads. 

The department shall review projects for the possibility of constructing toll roads to defray the cost of these projects pursuant to the authority granted the department in Section 57‑5‑1330.  No project may be funded by means of imposing a toll on the users of the project unless in conjunction with federal funds authorized for use on toll roads it is determined to be substantially feasible by the department.  The funds derived from tolls must be: 

(1) credited to the State Highway Fund or retained and applied by the entity or entities developing the toll road pursuant to an agreement authorized under Section 57‑3‑200 for the purpose of funding the cost of construction, financing, operation, and maintenance of the toll project;  or 

(2) used to service bonded indebtedness for highway transportation purposes incurred pursuant to Paragraph 9, Section 13, Article X of the South Carolina Constitution. 

Upon repayment of the cost of construction and financing, toll charges shall cease. 

SECTION 57‑3‑200. Department of Transportation authorized to enter into agreements to finance construction and maintenance of highways, roads, streets, and bridges. 

From the funds appropriated to the Department of Transportation and from any other sources which may be available to the Department, the Department of Transportation may expend such funds as it deems necessary to enter into partnership agreements with political subdivisions including authorized transportation authorities, and private entities to finance, by tolls and other financing methods, the cost of acquiring, constructing, equipping, maintaining and operating highways, roads, streets and bridges in this State.  The provisions of this Section must not be construed to confer upon the Department of Transportation or political subdivisions any power to finance by tolls or other means the acquisition, construction, equipping, maintenance or operation which the Department of Transportation or political subdivisions does not possess under other provisions of this Code. 

SECTION 57‑3‑615. Highway tolls;  usage. 

If a toll is administered on a project by the Department of Transportation, the toll must be used to pay for the construction, maintenance costs, and other expenses for only that project.  A toll project that is in excess of one hundred fifty million dollars may only be initiated as provided in Chapter 37 of Title 4. 

No toll may be imposed on passage of any vehicle on federal interstate highways in this State which were in existence as of January 1, 1997, unless the imposition is otherwise affirmatively approved by the General Assembly in separate legislation enacted solely for that purpose. 

SECTION 57‑3‑618. Imposition and collection of toll on Interstate 73. 

Notwithstanding another provision of law, the Department of Transportation may impose and collect a toll on the proposed Interstate 73 corridor upon completion of this highway project.  This toll must be used to pay for the cost of planning, right‑of‑way acquisitions, financing, construction, operation, and other expenses associated with this highway project, and for the removal of the tolls upon payment of all such costs. This toll must not be imposed upon a state‑owned or district‑owned school bus. 

SECTION 57‑5‑1625. Award of highway construction contracts using design‑build procedure. 

(A) The department may award highway construction contracts using a design‑build procedure. A design‑build contract means an agreement that provides for the design, right‑of‑way acquisition, and construction of a project by a single entity.  The design‑build contract may also provide for the maintenance, operation, or financing of the project.  The agreement may be in the form of a design‑build contract, a franchise agreement, or any other form of contract approved by the department. 

(B) Selection criteria shall include the cost of the project and may include contractor qualifications, time of completion, innovation, design and construction quality, design innovation, or other technical or quality related criteria. 

SECTION 57‑13‑40. Commission may grant permits for toll bridges. 

The commission may permit any person, county or municipality, or any combination thereof, to construct toll bridges and appertaining structures suitable for highway traffic on any roads of the state highway system.  But before any such permit is issued an agreement satisfactory to the Department of Transportation must be executed by the person receiving such permit fixing conditions under which the bridge is to be constructed, the character and design of the structure, the rate of toll to be charged traffic using it and the terms according to which it can be acquired by the State or counties concerned. 

TITLE 57.

CHAPTER 5.

STATE HIGHWAY SYSTEM

ARTICLE 9.

TURNPIKE PROJECTS
SECTION 57‑5‑1310. Statement of purpose and intent. 

This article is intended to provide an additional and an alternative method for the provision of and financing of highways and appurtenant facilities to the end that such highways may be undertaken in such manner as may best be calculated to expedite relief of hazardous and congested traffic conditions on the highways in the State and provide acceptable avenues for commerce and intercommunications by vehicular traffic among the several sections of the State.  In effecting this enactment, the General Assembly intends that the indebtedness herein authorized fall within the category permitted by paragraph 9 of Section 13 of Article X of the Constitution of South Carolina.  

SECTION 57‑5‑1320. Definitions. 

Unless the context indicates another meaning or intent: 

(1) “Department” means the Department of Transportation; 

(2) “Turnpike facility” means any express highway or limited access highway constructed under the provisions of this article by the department, whether or not financed with turnpike bonds, including any bridge, tunnel, overpass, underpass, interchange, entrance plaza, approach, toll house, service station and administration and storage and other buildings and facilities which the department considers necessary or desirable.  A turnpike facility constitutes a portion or extension of any existing or proposed highway in the state highway system; 

(3) “Bonds or turnpike bonds” means revenue bonds of the State authorized under the provisions of this article and Paragraph (9), Section 13, Article X of the South Carolina Constitution; 

(4) “State board” means the State Budget and Control Board; 

(5) “Turnpike facility revenues” means all revenues resulting from tolls or other charges derived from the operation of a turnpike facility, including revenues derived from concession leases or other concessionaire operated facilities; 

(6) “Bond resolution” means the resolution of the state board making provision for the issuance of turnpike revenue bonds; 

(7) “General obligation bonds” means state highway bonds issued pursuant to Paragraph (6)(a), Section 13, Article X of the South Carolina Constitution. 

SECTION 57‑5‑1330. General powers of Department;  feasibility studies;  acquisition of land and property;  other powers granted by law;  contracts. 

(1) The department may designate, establish, plan, improve, construct, maintain, operate, and regulate turnpike facilities as a part of the state highway system or any federal aid system whenever the department determines the traffic conditions, present or future, justify the facilities, except that the department may not designate as a turnpike facility any highway, road, bridge, or other transportation facility funded in whole or in part by a local option sales and use tax as provided in Chapter 37 of Title 4.  The department may utilize funds available for the maintenance of the state highway system for the maintenance of any turnpike facility financed pursuant to this article. 

2. In every highway construction project, except federal and state secondary projects, rehabilitation and widening of federal and state primary and secondary road and bridge projects and highway safety projects, the Department shall consider making all or part of the highway construction a turnpike facility and financing it by the use of turnpike bonds.  It shall make an entry in the construction project file indicating whether or not it determines making all or part of the project a turnpike facility.  If the Department determines it is feasible to make all or part of the construction project a turnpike facility, it may engage in the preliminary estimates and studies incident to the determination of the feasibility or practicability of constructing any toll road as it from time to time considers necessary and the cost of the preliminary estimates and studies must be paid from the general highway fund and must be reimbursed from funds provided under this authority only if the studies and estimates lead to the construction of a toll road. 

3. The Department may acquire such lands and property including rights of access as may be needed for turnpike facilities by gift, devise, purchase, or condemnation by easement or in fee simple in the same manner as now or hereafter authorized by law for acquiring property or property rights in connection with other state highways. 

4. In designating, establishing, planning, abandoning, improving, constructing, maintaining and regulating turnpike facilities the Department may exercise such authorizations as are granted to the Department by the provisions of other statute law applicable to the state highway system, except as they may be inconsistent with the provisions included herein. 

5. The Department may contract with any person, partnership, association or corporation desiring the use of any part of the turnpike facility, including the right‑of‑way adjoining the paved portion, for placing thereon telephone, telegraph, electric light or power lines, gas stations, garages, stores, hotels and restaurants or for any other purpose, except tracks for railroad or railway use and to fix the terms, conditions, rents and rates of charges for such use provided that a sufficient number of the aforementioned facilities shall be authorized to be established in each service area along any such turnpike project to permit reasonable competition by private business in the public interest.  Revenues from these contracts would be included in turnpike facility revenues. 

SECTION 57‑5‑1335. Department to make feasibility study prior to bridge construction qualifying as turnpike facility. 

The Department of Transportation, before constructing a bridge or replacing an existing bridge which qualifies as a turnpike facility as defined in Section 57‑5‑1320, shall conduct the feasibility study required by Section 57‑5‑1330 and shall forward copies of the study to the Chairman of the Transportation and Finance Committees of the Senate and the Education and Public Works and Ways and Means Committees of the House of Representatives within fifteen days of the completion of the study. 

SECTION 57‑5‑1340. Additional powers. 

In addition to the powers listed above, the South Carolina Department of Transportation may: 

1. Request the issuance of turnpike bonds for the purpose of paying all or any part of the cost of any one or more turnpike projects; 

2. Fix and revise from time to time and charge and collect tolls for transit over each turnpike facility constructed by it; 

3. Combine, for the purposes of financing the facilities, any two or more turnpike facilities; 

4. Control access to turnpike facilities; 

5. To the extent permitted by a bond resolution, expend turnpike facility or facilities revenues in advertising the facilities and services of the turnpike facility or facilities to the traveling public; 

6. Receive and accept from any federal agency grants for or in the aid of the construction of any turnpike facility; 

7. Establish a separate division to administer turnpike facilities and a separate turnpike facility account. 

8. Do all acts and things necessary or convenient to carry out the powers expressly granted in this article. 

SECTION 57‑5‑1350. Request for issuance of turnpike bonds;  form and contents of request. 

Whenever it becomes necessary that monies be raised for a turnpike facility, the commission may make request to the state board for the issuance of turnpike bonds.  The request may be in the form of resolution adopted at any regular or special meeting of the commission.  The request shall set forth on the face thereof or by schedule attached thereto: 

1. the turnpike facility proposed to be constructed; 

2. the amount required for feasibility studies, planning, design, right‑of‑way acquisition, and construction of the turnpike facility; 

3. a tentative time schedule setting forth the period of time for which the sum request must be expended; 

4. a debt service table showing the estimated annual principal and interest requirements for the requested turnpike bonds; 

5. any feasibility study obtained by the commission relating to the proposed turnpike facility; 

6. the commission’s recommendations relating to any covenant to be made in the bond resolution of the state board respecting competition between the proposed turnpike facility and possible future highways whose construction would have an adverse effect upon the turnpike revenues which would otherwise be derived by the proposed turnpike facility. 

SECTION 57‑5‑1360. Power and duty of State Board upon receipt of request. 

Following the receipt of a request pursuant to Section 57‑5‑1350, the state board shall review the request and, to the extent that it approves the request, it may effect, by resolution duly adopted, the issuance of turnpike bonds, or pending their issuance, may effect the issuance of bond anticipation notes pursuant to Title 11, Chapter 17.  A resolution approving any proposed turnpike bonds may not be adopted unless before approval the state board conducts, after not less than ten days’ published notice, a public hearing in the City of Columbia. 

SECTION 57‑5‑1370. Authority to issue bonds. 

Turnpike bonds may be issued from time to time under the conditions prescribed by this article. 

SECTION 57‑5‑1380. Turnpike revenue pledged for payment of bonds. 

For the payment of the principal of and interest on all turnpike bonds, there is irrevocably pledged all turnpike revenues derived from the turnpike facility financed by the bonds to the extent and in the manner prescribed by the bond resolution.  Any interest earned on turnpike facility account balances must be credited to the turnpike facility account. 

SECTION 57‑5‑1390. Bond interest, maturity and redemption. 

Turnpike bonds shall bear interest, payable on occasions prescribed by the State Board, at a rate not exceeding the maximum prescribed by Section 11‑9‑350.  Each issue of turnpike bonds shall mature on the occasion prescribed by the State Board, not exceeding forty years from the date the bonds bear.  Turnpike bonds may, in the discretion of the State Board, be made subject to redemption at par and accrued interest, plus such redemption premium as it approves and on occasions and under conditions it prescribes.  Turnpike bonds are not redeemable before maturity unless they contain a statement to that effect. 

SECTION 57‑5‑1400. Sale of bonds; expenses incident to sale. 

Turnpike bonds must be sold at private or public sale under conditions prescribed by the State Board.  For the purpose of bringing about successful sales of the bonds, the State Board may do all things ordinarily and customarily done in connection with the sale of state or municipal bonds.  All expenses incident to the sales of the bonds must be paid from the proceeds of the sale of the bonds. 

SECTION 57‑5‑1410. Execution of bonds; authentication. 

All turnpike bonds must be executed in the name of and on behalf of the State of South Carolina and must be signed by the Governor and the State Treasurer.  The Great Seal of the State must be affixed to, impressed, or reproduced upon each of them and they must be attested by the Secretary of State.  If approved by the State Board, any one or two of the officers may, in lieu of manually signing, employ the use of the facsimile of their signatures in executing any turnpike bonds. 

SECTION 57‑5‑1420. Application of bond proceeds. 

The proceeds derived from the sale of turnpike bonds must be applied only to the purposes for which bonds are issued.  

SECTION 57‑5‑1430. Denominations. 

Turnpike bonds must each be in the denomination of one thousand dollars or some multiple thereof. 

SECTION 57‑5‑1440. Form of bonds; to whom payable. 

Turnpike bonds issued pursuant to this article may be in the form of negotiable coupon bonds, payable to bearer, with the privilege to the holder of having them registered in his name on the books of the State Treasurer as to principal only, or as to both principal and interest, and the principal or both principal and interest, as the case may be, thus made payable to the registered holder, subject to conditions the State Board prescribes.  Turnpike bonds so registered as to principal in the name of the holder may thereafter be registered as payable to bearer and made payable accordingly. 

Turnpike bonds may also be issued as fully registered bonds with both principal and interest made payable only to the registered holder.  The fully registered bonds are subject to transfer under conditions the State Board prescribes.  The fully registered bonds may, if the proceedings authorizing their issuance so provide, be convertible into negotiable coupon bonds with the attributes set forth in the first paragraph of this section. 

SECTION 57‑5‑1450. State Board resolution to issue bonds;  terms and conditions. 

(A) The state board, by resolution duly adopted, may make provision for the issuance of turnpike bonds.  In the resolution, the state board may prescribe: 

(1) the amount, denomination, and numbering of turnpike bonds to be issued; 

(2) the date as of which they must be issued; 

(3) the maturity schedule for the retirement of the turnpike bonds; 

(4) the form or forms of the bonds of the particular issue; 

(5) the redemption provisions, if any, applicable to the bonds; 

(6) the maximum rate or rates of interest the bonds shall bear; 

(7) the specific purposes for which the bonds must be issued; 

(8) the purposes for which the proceeds of the bonds must be expended, in the discretion of the state board, a portion of the proceeds may be used as capitalized interest during the period of construction and initial operation and for the creation of appropriate debt service reserves; 

(9) the method and conditions by which turnpike revenues from the turnpike facility so financed must be collected and utilized; 

(10) the extent to which and the conditions under which additional parity bonds may be issued; 

(11) any covenant considered necessary protecting the turnpike facility so financed from possible future competition from other highways or comparable facilities; 

(12) the method by which the bonds must be sold and such other matters as may be considered necessary in order to effect the sale, issuance, and delivery of the bonds. 

(B) Except as otherwise provided in this article, all expenses incurred in carrying out the provisions of this article are payable solely from funds provided under the authority of this article or from any funds provided by the federal government or from other special sources and no liability or obligation may be incurred by the department beyond the extent to which money has been provided under the provisions of this article. 

(C) The resolution shall set forth further a finding on the part of the state board that the estimate of turnpike facility revenues made by the commission and approved by the state board indicates that collection from turnpike revenues for applicable fiscal years is not less than that required for annual debt service requirements of the requested turnpike bonds. 

SECTION 57‑5‑1460. Power and duty of Governor and State Treasurer upon receipt of bond resolution. 

If following presentation of a certified copy of the bond resolution it appears to the satisfaction of the Governor and the State Treasurer that the estimated collection from the sources of revenue in applicable future fiscal years are not less than that required for annual debt service requirements for the requested turnpike bonds, the Governor and State Treasurer may effect the delivery of bonds in accordance with the bond resolution. 

SECTION 57‑5‑1470. Exemption of bonds from taxation. 

All turnpike bonds issued under this article, and the interest thereon, are exempt from all state, county, municipal, school district, and other taxes or assessment, direct or indirect, general or special, imposed by the State of South Carolina, whether imposed for the purpose of general revenue or otherwise, except inheritance, estate, or transfer taxes.  Each turnpike facility constitutes a portion of the state highway system and as such is not subject to ad valorem or other forms of taxation by the State or any of its political subdivisions.  

SECTION 57‑5‑1480. Lawful for fiduciaries and sinking fund commissions to invest in turnpike bonds. 

It is lawful for all executors, administrators, guardians, and other fiduciaries and all sinking fund commissions, including the State Budget and Control Board in its capacities as trustee of the funds of the South Carolina Retirement System and as manager and administrator of other state sinking funds, to invest any monies in their hands in turnpike bonds.  

SECTION 57‑5‑1490. Penalty for failure to pay toll. 

Any person who uses any turnpike project and fails or refuses to pay the toll provided therefor shall be deemed guilty of a misdemeanor and upon conviction shall be punished by a fine of not more than two hundred dollars or by imprisonment for not more than thirty days, and in addition thereto the Department shall have a lien upon the vehicle driven by such person for the amount of such toll and may take and retain possession thereof. 

SECTION 57‑5‑1495. Collection of tolls. 

(A) As used in this section: 

(1) “Electronic toll collection system” means a system of collecting tolls or charges which is capable of charging an account holder the appropriate toll or charge by transmission of information from an electronic device on a motor vehicle to the toll lane, which information is used to charge the account the appropriate toll or charge. 

(2) “Lessor” means any person, corporation, firm, partnership, agency, association, or organization renting or leasing vehicles to a lessee under a rental agreement, lease, or otherwise wherein the said lessee has the exclusive use of the vehicle for any period of time. 

(3) “Lessee” means any person, corporation, firm, partnership, agency, association, or organization that rents, leases, or contracts for the use of one or more vehicles and has exclusive use of the vehicles for any period of time. 

(4) “Owner” means a person or an entity who, at the time of a toll violation and with respect to the vehicle involved in the violation, is the registrant or co‑registrant of the vehicle with the Department of Motor Vehicles of this State or another state, territory, district, province, nation, or jurisdiction. 

(5) “Photo‑monitoring system” means a vehicle sensor installed to work in conjunction with a toll collection facility which automatically produces one or more photographs, one or more microphotographs, a videotape, or other recorded images of a vehicle at the time it is used or operated in violation of toll collection regulations. 

(6) “Toll violation” means the passage of a vehicle through a toll collection point without payment of the required toll. 

(7) “Vehicle” means a device in, upon, or by which a person or property is or may be transported or drawn upon a highway, except devices used exclusively upon stationary rails or tracks. 

(B) Notwithstanding another provision of law, when a vehicle is driven through a turnpike facility without payment of the required toll, the owner and operator of the vehicle is jointly and severally liable to the Department of Transportation to pay the required toll, administrative fees, and civil penalty as provided in this section. The department or its authorized agent may enforce collection of the required toll as provided for in this section. 

(C) A certificate, sworn to or affirmed by an agent of the department, or a facsimile of it, that a toll violation has occurred, based upon inspection of photographs, microphotographs, videotape, or other recorded images produced by a photo‑monitoring system, is prima facie evidence of the violation and is admissible in any proceeding charging a toll violation pursuant to this section. A photograph, microphotograph, videotape, or other recorded image evidencing a violation must be available for inspection by the party charged and is admissible into evidence in a proceeding to adjudicate liability for a violation. 

(D) The department or its authorized agent may assess and collect administrative fees of: 

(1) not more than ten dollars for the first toll violation within a period of one year; 

(2) not more than twenty‑five dollars for each subsequent toll violation within a period of one year. 

(E) Upon failure to pay the required toll and administrative fees to the department within thirty days of the notice, the owner or operator may be cited for failure to pay a toll pursuant to this subsection and, upon an adjudication of liability, is subject to a civil penalty not to exceed fifty dollars for each violation as contained in subsection (F).  Upon an adjudication of liability, a judgment must be entered against the owner or operator, and the court must mail a copy of the judgment to the owner or operator.  Upon failure to satisfy the judgment within thirty days, the court shall notify the Department of Motor Vehicles and the authorized agent, and the department shall suspend the registration of the vehicle that was operated when the toll was not paid and deny the vehicle’s registration or reregistration pursuant to Section 56‑3‑1335.  The suspension shall remain in effect until the judgment is satisfied and evidence of its satisfaction has been presented to the Department of Motor Vehicles and the authorized agent.  An owner or operator who has been convicted of a violation of Section 57‑5‑1490 is not liable for the penalty imposed by this subsection. 

(F) If a magistrate or municipal judge determines that the person or entity charged with liability under this section is liable, the magistrate or municipal judge shall collect the unpaid tolls and administrative fee and forward them to the department or its authorized agent. The magistrate or municipal judge also may impose a civil penalty of up to fifty dollars for each violation, plus court costs and attorney’s fees. The civil penalty must be distributed in the same manner as other fines and penalties collected by the magistrate. Notwithstanding another provision of law: 

(1) adjudication of liability pursuant to this section must be made by the magistrate’s court of the county in which the toll facility is located or the municipal court of the city in which the toll facility is located;  and 

(2) an imposition of liability pursuant to this section must be based upon a preponderance of evidence submitted and is not a conviction as an operator pursuant to Section 57‑5‑1490. 

(G) The department or its authorized agent shall send: 

(1) a “First Notice to Pay Toll” to the owner or operator of a vehicle which, on one occasion in any twelve‑month period, is identified as having been involved in a toll violation. The first notice must require payment to the department of the required toll, plus an administrative fee as provided for in subsection (D), within thirty days of the mailing of the notice; 

(2) a “Second Notice to Pay Toll” to the owner or operator of a vehicle which is identified as having been involved in a second toll violation in a twelve‑month period, or who has failed to respond to a “First Notice to Pay Toll” within the required time period. The second notice must require payment to the department of the required tolls, plus an administrative fee as provided for in subsection (D) for each violation within thirty days of the mailing of the notice; 

(3) a “Failure to Pay a Toll” citation to the owner or operator of a vehicle which is identified as having been involved in a third toll violation in a twelve‑month period, or who has failed to respond to the second notice within the required time period.  The citation requires payment to the department of the unpaid tolls, plus an administrative fee of not more than twenty‑five dollars for each violation, within thirty days, or the recipient’s appearance in magistrate’s court of the county in which the violation occurred or the municipal court of the city in which the violation has occurred to contest the citation.  A “Failure to Pay a Toll” citation constitutes the summons and complaint for an action to recover the toll and all applicable fees allowed pursuant to this section;  and 

(4) notwithstanding another provision of law, the notices and citation required by subsection (G) by first‑class mail to the owner or operator of the vehicle identified as being involved in the toll violation. If a vehicle is registered in two or more names, the notices or citation must be mailed to the first name listed on the registration records. Notwithstanding another provision of law, personal delivery of the notices and citation is not required. A manual or automatic record of the mailing of the notices or citation prepared in the ordinary course of business is prima facie evidence of the mailing of the notices or citation; 

(5) the notices and citation required by this subsection must contain the following information: 

(a) the name and address of the person or entity alleged to be liable for a failure to pay a toll pursuant to this section; 

(b) the registration number of the vehicle involved in the toll violation; 

(c) the location where the toll violation took place; 

(d) the date and time of the toll violation; 

(e) the identification number of the photo‑monitoring system which recorded the violation or other document locator number; 

(f) information advising of the manner and time in which liability may be contested; 

(g) warning advising that failure to contest liability in the manner and time provided in this section is an admission of liability;  and 

(h) information advising that failure to pay a toll may result in the suspension of vehicle registration. 

(H) If a vehicle owner receives a notice or citation pursuant to this section for a period during which the vehicle involved in the toll violation was: 

(1) reported to a law enforcement division as having been stolen, a valid defense to an allegation of liability for a failure to pay a toll is that the vehicle had been reported to a law enforcement division as stolen before the time the violation occurred and had not been recovered by the time of the violation. If an owner receives a notice or citation pursuant to this section for a violation which occurred during a time period in which the vehicle was stolen, but which had not been reported to a law enforcement division as having been stolen, a valid defense to an allegation of liability for a toll violation pursuant to this section is that the vehicle was reported as stolen within two hours after the discovery of the theft by the owner. For purposes of asserting the defense provided by this subitem, a certified copy of the police report on the stolen vehicle, sent by first‑class mail to the department, its agent, or the magistrate’s court or the municipal court having jurisdiction of the citation within thirty days after receipt of the notices or citation, is sufficient; 

(2) leased to another person or entity, the lessor is not liable for the violation if the lessor sends to the department or to the court having jurisdiction over the citation a copy of the rental, lease, or another contract document covering the vehicle on the date of the violation, with the name and address of the lessee clearly legible, within thirty days after receiving the notices or citation. Failure to send the information within the thirty‑day period renders the lessor liable for the unpaid tolls and any administrative fees or penalties assessed pursuant to this section. If the lessor complies with the provisions of this subitem, the lessee of the vehicle on the date of the violation is subject to liability for the failure to pay the toll if the department or its agent mails a notice of liability to the lessee within thirty days after receipt of a copy of the rental, lease, or other contract document. 

(I) If a person or entity receives a notice or citation pursuant to this section, it is a valid defense to liability that the person or entity that receives the notice was not the owner of the vehicle at the time of the toll violation. 

(J) If an owner who pays the required tolls, fees, or penalties, or all of them pursuant to this section was not the operator of the vehicle at the time of the violation, the owner may maintain an action for indemnification against the operator. 

(K) An owner of a vehicle is not liable for a penalty imposed pursuant to this section if the operator of the vehicle has been convicted of a violation of Section 57‑5‑1490 for the same incident. 

(L) On turnpike facilities where electronic toll collection systems are utilized: 

(1) a person who wants to make payment of tolls electronically must apply to the department or its authorized agent to become an account holder. The department or its authorized agent, in its discretion, may deny the application of a person. A person whose application is accepted must execute an account holder’s agreement. The terms of the account holder’s agreement must be established by the department; 

(2) the department shall ensure that adequate and timely notice is given to all electronic toll collection system account holders to inform them when their accounts are delinquent. The owner of a vehicle who is an account holder under the electronic toll collection system is not liable for a failure to pay a toll pursuant to the provisions of this section unless the department or its authorized agent has first sent a notice of delinquency to the account holder and the account holder was delinquent at the time of the violation; 

(3) the department shall not sell, distribute, or make available the names and addresses of electronic toll collection system account holders, without the account holder’s consent, to any entity that uses the information for commercial purposes. However, this restriction does not preclude the exchange of this information between entities with jurisdiction over or operating a toll highway bridge or tunnel; 

(4) information or data collected by the department or its authorized agent for the purpose of establishing and monitoring electronic toll collection accounts is not subject to disclosure under the Freedom of Information Act; 

(5) notwithstanding another provision of law, all information, data, photographs, microphotographs, videotape, or other recorded images prepared pursuant to this section must be for the exclusive use of the department or its authorized agent in the discharge of its duties under this section and must not be open to the public, subject to the disclosure under the Freedom of Information Act, nor used in a court in an action or a proceeding pending unless the action or proceeding relates to the imposition of or indemnification for liability pursuant to this section. 

(M) Notwithstanding any other provision of law, school buses transporting school children for a school event, shall be exempt from the payment of any tolls. 

TITLE 4.

 LOCAL SALES AND USE TAX

CHAPTER 37.

OPTIONAL METHODS FOR FINANCING TRANSPORTATION FACILITIES

SECTION 4‑37‑10. Transportation authority; establishment; membership. 

(A) Subject to requirements of this chapter and the referendum described in Section 4‑37‑30, the governing body of a county may by ordinance establish a transportation authority with all of the rights and powers described in Section 4‑37‑20.  If, pursuant to this section, a county chooses to finance all of the cost of highways, roads, streets, bridges, and other transportation‑related projects and elects to create an authority for that purpose, the members of the authority board must be appointed by the county governing body in the manner it determines. 

(B) If a county chooses to enter into a partnership, consortium, or other contractual arrangement with one or more other governmental entities and if the parties choose to form an authority for such purpose, those other governmental entities must have one or more designated appointees on the authority board as provided in an intergovernmental agreement to be entered into by the parties.  In order for a county to enter into the formation of an authority, partnership, consortium, or other intergovernmental agreement pursuant to the provisions of this chapter with other counties, a referendum on the action must be held by each county and the referendum must be approved by each and every separate county and together. 

(C) For purposes of this chapter “governmental entity” is a county in South Carolina, or the State of South Carolina and its departments and agencies. 

(D) The existence of any authority created pursuant to this chapter must terminate not later than twelve months after a sales and use tax or toll authorized by this chapter terminates. 

SECTION 4‑37‑20. Rights and power of transportation authority. 

The board of the authority has all the rights and powers of a public body, politic and corporate of this State, including, without limitation, all the rights and powers necessary or convenient to manage the business and affairs of the authority and to take action as it may consider advisable, necessary, or convenient in carrying out its powers including, but not limited to, the following rights and powers: 

(1) to have perpetual succession; 

(2) to sue and be sued; 

(3) to adopt, use, and alter a seal; 

(4) to make and amend bylaws for regulation of its affairs consistent with the provisions of this chapter; 

(5) to acquire by gift, deed or easement, purchase, hold, use, improve, lease, mortgage, pledge, sell, transfer, and dispose of any property, real, personal, or mixed, or any interest in any property, or revenues of the authority as security for notes, bonds, evidences of indebtedness, or other obligations of the authority; 

(6) to borrow money, make and issue notes, bonds, and other evidences of indebtedness;  to secure the payment of the obligations or any part by mortgage, lien, pledge, or deed of trust, on any of its property, contracts, franchises, or revenues; 

(7) to make contracts, including service contracts with a person, corporation, or partnership including, without limitation, the South Carolina Department of Transportation, to provide the facilities and services provided herein;  and 

(8) execute all instruments necessary or convenient for the carrying out of business. 

The board of the authority is not authorized to exercise the powers of eminent domain;  however, it may recommend to the county governing body that property be acquired through eminent domain.  The county governing body must determine if the property is to be acquired through eminent domain and, if so, to commence the eminent domain proceedings. 

SECTION 4‑37‑25. Transportation authority;  procurement methods and requirements. 

An authority created pursuant to this chapter must comply with Section 11‑35‑50.  When procuring the construction, maintenance, and repair of bridges, highways, and roads, an authority must use the same procurement methods and apply the same procurement requirements used by and applied to the South Carolina Department of Transportation in the construction, maintenance, and repair of bridges, highways, and roads including the provisions of Section 12‑27‑1320 except that when applying Section 12‑27‑1320, the contracting entity may meet the expenditures standards of Section 12‑27‑1320 by either direct or indirect contracts.  For purposes of this provision, “contracting entity” includes a governmental body and a private entity with which a governmental body contracts for the construction, maintenance, and repair of bridges, highways, and roads. 

SECTION 4‑37‑30. Sales and use taxes or tolls as revenue for transportation facilities. 

To accomplish the purposes of this chapter, counties are empowered to impose one but not both of the following sources of revenue:  a sales and use tax as provided in item (A) or to authorize an authority established by the county governing body as provided in Section 4‑37‑10 to use and impose tolls in accordance with the provisions of item (B): 

(A) Subject to the requirements of this section, the governing body of a county may impose by ordinance a sales and use tax in an amount not to exceed one percent within its jurisdiction for a single project or for multiple projects and for a specific period of time to collect a limited amount of money. 

(1) The governing body of a county may vote to impose the tax authorized by this section, subject to a referendum, by enacting an ordinance. The ordinance must specify: 

(a) the project or projects and a description of the project or projects for which the proceeds of the tax are to be used, which may include projects located within or without, or both within and without, the boundaries of the county imposing the tax and which may include: 

(i) highways, roads, streets, bridges, mass transit systems, greenbelts, and other transportation‑related projects facilities including, but not limited to, drainage facilities relating to the highways, roads, streets, bridges, and other transportation‑related projects; 

(ii) jointly‑operated projects, of the type specified in sub‑subitem (i), of the county and South Carolina Department of Transportation;  or 

(iii) projects, of the type specified in sub‑subitem (i), operated by the county or jointly‑operated projects of the county and other governmental entities; 

(b) the maximum time, stated in calendar years or calendar quarters, or a combination of them, not to exceed twenty‑five years or the length of payment for each project whichever is shorter in length, for which the tax may be imposed; 

(c) the estimated capital cost of the project or projects to be funded in whole or in part from proceeds of the tax and the principal amount of bonds to be supported by the tax;  and 

(d) the anticipated year the tax will end. 

(2) Upon receipt of the ordinance, the county election commission shall conduct a referendum on the question of imposing the optional special sales and use tax in the jurisdiction. A referendum for this purpose must be held at the time of the general election. The commission shall publish the date and purpose of the referendum once a week for four consecutive weeks immediately preceding the date of the referendum in a newspaper of general circulation in the jurisdiction. A public hearing must be conducted at least fourteen days before the referendum after publication of a notice setting forth the date, time, and location of the public hearing. The notice must be published in a newspaper of general circulation in the county at least fourteen days before the date fixed for the public hearing. 

(3) A separate question must be included on the referendum ballot for each purpose which purpose may, as determined by the governing body of a county, be set forth as a single question relating to several of the projects, and the question must read substantially as follows: 

“I approve a special sales and use tax in the amount of (fractional amount of one percent) (one percent) to be imposed in (county) for not more than (time) to fund the following project or projects: 

Project (1) for __________ $ __________ 

Yes


No


Project (2), etc.” 

In addition, the referendum, as determined by the governing body of a county, may contain a question on the authorization of general obligation bonds under the exemption provided in Section 14(6), Article X of the Constitution of South Carolina, 1895, so that revenues derived from the imposition of the optional sales and use tax may be pledged to the repayment of the bonds. The additional question must read substantially as follows: 

“I approve the issuance of not exceeding $_____ of general obligation bonds of _____ County, maturing over a period not to exceed ___ years to fund the _____ project or projects. 

Yes


No


”

If the referendum on the question relating to the issuance of general obligation bonds is approved, the county may issue bonds in an amount sufficient to fund the expenses of the project or projects. 

(4) All qualified electors desiring to vote in favor of imposing the tax for a particular purpose shall vote “yes” and all qualified electors opposed to levying the tax for a particular purpose shall vote “no”. If a majority of the votes cast are in favor of imposing the tax for one or more of the specified purposes, then the tax is imposed as provided in this section;  otherwise, the tax is not imposed. The election commission shall conduct the referendum pursuant to the election laws of this State, mutatis mutandis, and shall certify the result no later than November thirtieth after the date of the referendum to the appropriate governing body and to the Department of Revenue. Included in the certification must be the maximum cost of the project or projects or facilities to be funded in whole or in part from proceeds of the tax, the maximum time specified for the imposition of the tax, and the principal amount of bonds to be supported by the tax receiving a favorable vote. Expenses of the referendum must be paid by the jurisdiction conducting the referendum. If the tax is approved in the referendum, the tax is imposed effective the first day of May following the date of the referendum. If the certification is not made timely to the Department of Revenue, the imposition is postponed for twelve months. 

(5) The tax terminates on the earlier of: 

(a) the final day of the maximum time specified for the imposition;  or 

(b) the end of the calendar month during which the Department of Revenue determines that the tax has raised revenues sufficient to provide the greater of either the cost of the project or projects as approved in the referendum or the cost to amortize all debts related to the approved projects. 

(6) When the optional sales and use tax is imposed, the governing body of the jurisdiction authorizing the referendum for the tax shall include by definition more than one item as defined in (a)(i) and (a)(ii) to describe the single project or multiple projects for which the proceeds of the tax are to be used. 

(7) Amounts collected in excess of the required proceeds first must be applied, if necessary, to complete each project for which the tax was imposed. Any additional revenue collected above the specified amount must be applied to the reduction of debt principal of the imposing political subdivision on transportation infrastructure debts only. 

(8) The tax levied pursuant to this section must be administered and collected by the Department of Revenue in the same manner that other sales and use taxes are collected. The department may prescribe the amounts which may be added to the sales price because of the tax. 

(9) The tax authorized by this section is in addition to all other local sales and use taxes and applies to the gross proceeds of sales in the applicable jurisdiction which are subject to the tax imposed by Chapter 36 of Title 12 and the enforcement provisions of Chapter 54 of Title 12. The gross proceeds of the sale of items subject to a maximum tax in Chapter 36 of Title 12 are exempt from the tax imposed by this section. The gross proceeds of the sale of food lawfully purchased with United States Department of Agriculture food stamps are exempt from the tax imposed by this section. The tax imposed by this section also applies to tangible personal property subject to the use tax in Article 13, Chapter 36 of Title 12. 

(10) Taxpayers required to remit taxes pursuant to Article 13, Chapter 36 of Title 12 must identify the county in which the tangible personal property purchase at retail is stored, used, or consumed in this State. 

(11) Utilities are required to report sales in the county in which consumption of the tangible personal property occurs. 

(12) A taxpayer subject to the tax imposed by Section 12‑36‑920, who owns or manages rental units in more than one county shall report separately in his sales tax return the total gross proceeds from business done in each county. 

(13) The gross proceeds of sales of tangible personal property delivered after the imposition date of the tax levied pursuant to this section in a county, either pursuant to the terms of a construction contract executed before the imposition date, or a written bid submitted before the imposition date, culminating in a construction contract entered into before or after the imposition date, are exempt from the special local sales and use tax provided in this section if a verified copy of the contract is filed with the Department of Revenue within six months after the imposition of the special local sales and use tax. 

(14) Notwithstanding the imposition date of the special local sales and use tax authorized pursuant to this section, with respect to services that are billed regularly on a monthly basis, the special local sales and use tax is imposed beginning on the first day of the billing period beginning on or after the imposition date. 

(15) The revenues of the tax collected in each county pursuant to this section must be remitted to the State Treasurer and credited to a fund separate and distinct from the general fund of the State. After deducting the amount of refunds made and costs to the Department of Revenue of administering the tax, not to exceed one percent of the revenues, the State Treasurer shall distribute the revenues and all interest earned on the revenues while on deposit with him quarterly to the county in which the tax is imposed, and these revenues and interest earnings must be used only for the purpose stated in the imposition ordinance. The State Treasurer may correct misallocations by adjusting later distributions, but these adjustments must be made in the same fiscal year as the misallocations. However, allocations made as a result of city or county code errors must be corrected prospectively. 

(16) The Department of Revenue shall furnish data to the State Treasurer and to the counties receiving revenues for the purpose of calculating distributions and estimating revenues. The information which must be supplied to counties upon request includes, but is not limited to, gross receipts, net taxable sales, and tax liability by taxpayers. Information about a specific taxpayer is considered confidential and is governed by the provisions of Section 12‑54‑240. A person violating this section is subject to the penalties provided in Section 12‑54‑240. 

(17) The Department of Revenue may promulgate regulations necessary to implement this section. 

(B)(1)(a) This item (B) is intended to provide an additional and alternative method, subject to a referendum, for the provision of and financing for highways, roads, streets, and bridges, and other transportation‑related projects, either alone or in partnership with other governmental entities to the end that these transportation‑related projects may be undertaken in such manner as may best be calculated to expedite relief of hazardous and congested traffic conditions on the highways in the State, including the authorization for turnpike projects undertaken by the Department of Transportation in Article 9 of Chapter 5 of Title 57.  The Department of Transportation is prohibited from removing funds previously dedicated to the project or designated county area under its allocation formula based upon the fact that a county has passed a referendum to impose the tax provided in this chapter. 

(b) Subject to the requirements of this item (B), the governing body of a county may by ordinance authorize, subject to a referendum, an authority to use tolls to finance projects authorized by this section. 

(c) The ordinance enacted by the governing body of the county to authorize an authority to use tolls must specify: 

(i) the purpose for which the toll revenues are to be used which may include jointly‑operated projects between the authority and the South Carolina Department of Transportation; 

(ii) the maximum time, stated in calendar years or calendar quarters, or a combination of them, not to exceed twenty‑five years, for which the tolls may be imposed;  and 

(iii) the maximum cost of the project or facilities to be funded in whole or in part from toll revenues and the principal amount of bonds to be supported by the tolls. 

(d) Upon receipt of the ordinance, the county election commission shall conduct a referendum on the question of authorizing an authority to use tolls in the jurisdiction.  The referendum must be held on the first Tuesday occurring sixty days after the election commission receives the ordinance.    If that Tuesday is a legal holiday then the referendum must be held on the next succeeding Tuesday that is not a holiday.  The commission shall publish the date and purpose of the referendum once a week for four consecutive weeks immediately preceding the date of the referendum, in a newspaper of general circulation in the jurisdiction.  A public hearing must be conducted at least fourteen days before the referendum, after publication of a notice setting forth the date, time, and location of the public hearing.  The notice must be published in a newspaper of general circulation in the county at least fourteen days before the date fixed for the public hearing. 

(e) A separate question must be included on the referendum ballot for each purpose and the question must read substantially as follows: 

“I approve the imposition of tolls on the following project or projects in (county) for not more than (time) to fund the following project or projects: 

Project (1) for __________ $ __________ 

Yes


No


Project (2) etc.” 

(f) All qualified electors desiring to vote in favor of imposing tolls for a particular purpose shall vote “yes” and all qualified electors opposed to imposing tolls for a particular purpose shall vote “no”. If a majority of the votes cast are in favor of imposing tolls for one or more of the specified purposes, then tolls are imposed as provided in this section;  otherwise, an authority is not authorized to impose tolls.  A subsequent referendum on this question, after the question is disapproved, must not be held more than once in twenty‑four months.  The election commission shall conduct the referendum under the election laws of this State, mutatis mutandis, and shall certify the result no later than sixty days after the date of the referendum to the appropriate county governing body and authority and to the South Carolina Department of Transportation.  Included in the certification must be the maximum cost of the project or facilities to be funded in whole or in part from proceeds of the tolls and the maximum time specified for the imposition of the tolls receiving a favorable vote.  Expenses of the referendum must be paid by the jurisdiction conducting the referendum. 

(g) Tolls terminate on the earlier of: 

(i) the final day of the maximum time specified for the imposition;  or 

(ii) the end of the calendar month during which the authority determines that the tolls have raised revenues sufficient to provide the greater of either the cost of the project or projects as approved in the referendum or the cost to amortize all debts related to the approved projects. 

(h) When tolls are imposed for more than one purpose, the governing body of the jurisdiction authorizing the referendum for the tolls shall determine the priority for the expenditure of the net proceeds of the tolls for the purposes stated in the referendum. 

(i) Amounts collected in excess of the required proceeds must first be applied, if necessary, to complete each project for which the toll was imposed;  otherwise, the excess amounts must be credited to the general fund of the jurisdiction imposing the tax for infrastructure use only. 

(2) If the voters have approved the imposition of tolls by referendum and if the authority enters into a partnership, consortium, or other contractual arrangement with the Department of Transportation relating to turnpike facilities, the authority may designate, establish, plan, improve, construct, maintain, operate, and regulate designated highways, roads, streets, and bridges as “turnpike facilities” as a part of the state highway system or any federal aid system whenever the authority determines the traffic conditions, present or future, justify these facilities.  Under such partnership arrangement, the authority may utilize funds available for the maintenance of the state highway system for the maintenance of any turnpike facility financed pursuant to this chapter.  If the authority determines it is feasible to make all or part of a construction project a turnpike facility, it may engage in the preliminary estimates and studies incident to the determination of the feasibility or practicability of constructing any toll road as it from time to time considers necessary and the cost of the preliminary estimates and studies may be paid from the general highway fund and must be reimbursed from funds provided under this chapter only if the studies and estimates lead to the construction of a toll road. 

(3) Under the partnership arrangement, the authority may acquire such lands and property, including rights of access as may be needed for turnpike facilities, by gift, devise, purchase, or condemnation by easement or in fee simple as authorized by law on or after the effective date of this chapter for acquiring property or property rights in connection with other state highways. 

(4) In designating, establishing, planning, abandoning, improving, constructing, maintaining, and regulating turnpike facilities, the authority may exercise such authorizations as are granted generally to the Department of Transportation by the statutory law applicable to the state highway system, except as they may be inconsistent with the provisions included in this chapter. 

(5) Whenever it becomes necessary that monies be raised for the transportation facilities described in this chapter, the authority may issue toll revenue bonds in a principal amount not to exceed the amount authorized in the referendum to authorize the authority to impose tolls to provide all or a portion of the cost of these facilities and maintenance of the toll road after adopting its resolution setting forth the following: 

(a) the toll facility proposed to be constructed; 

(b) the amount required for feasibility studies, planning, design, right‑of‑way acquisition, and construction of the toll facility; 

(c) a tentative time schedule setting forth the period of time for which the toll shall be imposed and set forth a schedule for elimination of all or part of all tolls; 

(d) a debt service table showing the estimated annual principal and interest requirements for the proposed toll revenue bonds; 

(e) any feasibility study obtained by the authority relating to the proposed toll facility; 

(f) any covenants to be made in the bond resolution respecting competition between the proposed toll facility and possible future highways whose construction would have an adverse effect upon the toll revenues which would otherwise be derived by the proposed toll facility; 

(g) any additional revenue collected above the specified amount to satisfy the principal and interest of toll revenue bonds or maintenance must be applied to the reduction of debt principal of the imposing political subdivision. 

(6) In addition to the powers listed above, the authority may in connection with such toll facilities: 

(a) fix and revise from time to time and charge and collect tolls for transit over each turnpike facility constructed by it; 

(b) combine for the purpose of financing the facilities any two or more turnpike facilities; 

(c) control access to turnpike facilities; 

(d) to the extent permitted by a bond resolution, expend turnpike facility revenues in advertising the facilities and services of the turnpike facility or facilities to the traveling public; 

(e) receive and accept from any federal agency grants for or in the aid of the construction of any turnpike facility; 

(f) do all acts and things necessary or convenient to carry out the powers expressly granted in this chapter; 

(g) enter into contracts with the Department of Transportation for sharing the cost of building and the revenues derived from the facilities authorized in this chapter and for the operation and maintenance of the facilities for transportation infrastructure debts only. 

(C) It is intended that this chapter is an additional and alternative method of financing highway and bridge projects to those already provided under the provisions of the State Highway Bond Act (Section 57‑11‑210), the State Turnpike Bond Act (Section 57‑5‑1310 et seq.), the Revenue Bond Act for Utilities (Section 6‑21‑10 et seq.), and Section 4‑9‑30(5). 

(D) The Department of Transportation must not diminish or decrease funds available to a municipality, county, or multi‑county area because a project has been funded in the municipality, county, or multi‑county area pursuant to a referendum provided in this chapter. 

SECTION 4‑37‑40. Limitation on sales tax rate. 

At no time may any portion of the county area be subject to more than one percent sales tax levied pursuant to this chapter, Article 3, Chapter 10 of this title, or pursuant to any local legislation enacted by the General Assembly. 

SECTION 4‑37‑50. Unidentified funds;  transfer and supplemental distributions. 

Annually, and only in the month of June, funds collected by the department from the local option transportation facility tax, which are not identified as to the governmental unit due the tax, must be transferred, after reasonable effort by the department to determine the appropriate governmental unit, to the State Treasurer’s Office. The State Treasurer shall distribute these funds to the county treasurer in the county area in which the tax is imposed and the revenues must be used only for the purposes stated in the imposition ordinance. The State Treasurer shall calculate this supplemental distribution on a proportional basis, based on the current fiscal year’s county area revenue collections. 
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