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THE COMMITTEE ON EDUCATION AND PUBLIC WORKS
	To whom was referred a Bill (S. 685) to amend Title 59 of the 1976 Code, relating to education, by adding Chapter 158, to provide for the compensation of intercollegiate athletes for the use of an athlete’s name, etc., respectfully
REPORT:
	That they have duly and carefully considered the same and recommend that the same do pass:

MERITA A. ALLISON for Committee.
            

STATEMENT OF ESTIMATED FISCAL IMPACT
Explanation of Fiscal Impact
State Expenditure
	This bill establishes provisions for an intercollegiate athlete to earn compensation for the use of his name, image, or likeness (NIL).  Compensation may only be provided by a third-party, and may only be for third-party endorsements, the athlete’s non-athletic work product, or activities related to a business that the athlete owns.  Such activities may not take place during the student’s academic, athletic, or team-mandated activities.  In addition, compensation may not be earned for the endorsement of tobacco, alcohol, illegal substances or activities, banned athletic substances, or gambling.  For the purposes of this bill, “third-party” is defined as any entity other than the institution of higher learning in which the intercollegiate athlete is enrolled.  This bill also allows student athletes to obtain an athlete agent for the purposes of securing compensation for their NIL.  Athlete agents must be registered by the Department of Consumer Affairs (DCA). 
	A grant in aid awarded to the athlete by an institution of higher learning is not considered compensation.  Such an award may not be revoked or reduced as a result of the athlete earning compensation.  Compensation earned for the use of an athlete’s NIL may not be used to limit athletic grant in aid, but may be used in the calculation or his need-based financial aid.  Earning compensation in compliance with this bill does not affect the student’s athletic eligibility.
	The bill prohibits compensation for the student’s athletic participation or performance, or for his attendance at a particular institution.  In addition, use of such compensation by an institution or its boosters as a recruiting inducement is prohibited.  The athlete may not use his institution’s facilities, uniforms, or intellectual property in connection with the use of his NIL.  An institution of higher learning and its athletic conference are prohibited from directly or indirectly creating or facilitating compensation opportunities for an athlete.  In addition, an institution and any entity that supports or benefits the institution or its athletic programs may not directly or indirectly compensate an athlete for the use of his NIL.  
	An institution of higher learning may only prohibit an athlete from using his NIL for compensation if that use conflicts with an existing sponsorship agreement or the institution’s values.  The bill provides guidance on disclosure of information by the institution, the athlete, and the agent representing the athlete. 
Commission on Higher Education.  This bill would allow student athletes to earn compensation for their NIL.  This compensation will not affect academic and athletic awards received by the student.  However, this compensation may be used in calculating a student’s eligibility for need-based financial aid.  Need-based financial aid awards are determined by many factors, including dependency status of the student, parental income, and other aid received.  In addition, we have no precedent upon which we may estimate the number of athletes that may receive compensation for their NIL or the amount of compensation they may receive.  For these reasons, the impact of this bill on need-based scholarships is undetermined.  
	CHE surveyed the institutions of higher learning to determine what fiscal impact this bill may have on their agencies.  Coastal Carolina University reported that this bill would require additional governance by the athletic department and the NCAA compliance staff.  This may require an outsourced third-party management firm to assist the institution’s compliance department at a cost of approximately $45,000 annually.  In addition, the NCAA compliance staff may require 2 additional staff members at a combined expense of $112,000 annually for salary and fringe.  The university anticipates that any increase in expenditures would be absorbed by the athletics budget or supported by athletic foundation funds.
	Francis Marion University also reported that additional governance within the athletics department would be needed to ensure compliance and legal review.  The university anticipates a 0.75 FTE would be needed at an annual cost of $65,000 for salary and fringe.  In addition, the university anticipates annual expenditures of $22,500 for software, phone contracts, correspondence, etc.  The university intends to manage these expenses using existing resources.
	Lander University reported that the additional oversight resulting from this bill would require 1 additional compliance officer at an annual cost of $63,900 for salary and fringe.  The university anticipates that the increase in expenditures would be funded by enrollment growth or reallocation of existing funds. 
	Several other states have enacted similar legislation, and such legislation has been introduced in many others.  In addition, the U. S. Senate has introduced two bills containing similar requirements, with companion bills being introduced in the U. S. House of Representatives.  Florida, Nebraska, Colorado, and California are among the states that have enacted this legislation.  While these changes are too recent to provide a precedent, these states anticipate the need for additional oversight within the athletic departments of their institutions of higher learning, such as those anticipated by institutions in our state.  
	CHE does not anticipate a fiscal impact, as the bill does not create additional duties for the agency.  Based on the responses received from the institutions of higher learning, we do not anticipate an increase in expenditures as a result of this bill. 
State Board for Technical and Comprehensive Education.  Two of the sixteen technical colleges have athletic programs.  SBTCE anticipates that the compliance requirements of this bill would be managed using existing appropriations.  Therefore, this bill would have no expenditure impact on the technical schools. 
Department of Consumer Affairs.  This bill allows student athletes to obtain an athlete agent for the purposes of securing compensation for their NIL and creates a continuing education requirement for athlete agents.  Currently, SCDCA is responsible for registering athlete agents on a biennial basis.  The agency will be required to maintain an online, public directory of all registered athlete agents in good standing, to include each athlete agent’s registration application information.  
It is anticipated that this bill will increase the number of agents registering with SCDCA.  This may increase agency expenditures for additional staff and resources to manage the increase in workload.  This bill will increase the registration fees for athlete agents in order to offset this increase in expenditures.  The expenditure impact of this bill is pending, contingent upon a response from SCDCA.
State Revenue
	 This bill allows student athletes to obtain an athlete agent for the purposes of securing compensation for their NIL.  Currently, SCDCA is responsible for registering athlete agents on a biennial basis.  It is anticipated that this bill will increase the number of agents registering with SCDCA.  This bill increases the registration fees for athlete agents.  This increase is intended to offset the any increase in expenditures the agency may experience due to their increased workload.  The revenue impact of this bill is pending, contingent upon a response from SCDCA.
Introduced on March 23, 2021
State Expenditure
	This bill establishes provisions for an intercollegiate athlete to earn compensation for the use of his name, image, or likeness (NIL).  Compensation may only be provided by a third-party unaffiliated with the athlete’s institution, and may only be for third-party endorsements, the athlete’s non-athletic work product, or activities related to a business that the athlete owns.  Such activities may not take place during the student’s academic, athletic, or team-mandated activities.  In addition, compensation may not be earned for the endorsement of tobacco, illegal substances or activities, banned athletic substances, or gambling.  For the purposes of this bill, “third-party” is defined as any entity other than the institution of higher learning in which the intercollegiate athlete is enrolled. 
	A grant in aid awarded to the athlete by an institution of higher learning is not considered compensation.  Such an award may not be revoked or reduced as a result of the athlete earning compensation.  Compensation earned for the use of an athlete’s NIL may not be used to limit athletic grant in aid, but may be used in the calculation or his need-based financial aid.  Earning compensation in compliance with this bill does not affect the student’s athletic eligibility.
	The bill prohibits compensation for the student’s athletic participation or performance, or for his attendance at a particular institution.  In addition, use of such compensation by an institution or its boosters as a recruiting inducement is prohibited.  The athlete may not use his institution’s facilities, uniforms, or intellectual property such as trademarks or logos in connection with the use of his NIL.  An institution of higher learning and its athletic conference are prohibited from directly or indirectly creating or facilitating compensation opportunities for an athlete.  In addition, an institution and any entity that supports or benefits the institution or its athletic programs may not directly or indirectly compensate an athlete for the use of his NIL.  
	An institution of higher learning may only prohibit an athlete from using his NIL for compensation if that use conflicts with an existing sponsorship agreement or the institution’s values.  The bill provides guidance on disclosure of information by the institution, the athlete, and the agent representing the athlete. 
Commission on Higher Education.  This bill would allow student athletes to earn compensation for their NIL.  This compensation will not affect academic and athletic awards received by the student.  However, this compensation may be used in calculating a student’s eligibility for need-based financial aid.  Need-based financial aid awards are determined by many factors, including dependency status of the student, parental income, and other aid received.  In addition, we have no precedent upon which we may estimate the number of athletes that may receive compensation for their NIL or the amount of compensation they may receive.  For these reasons, the impact of this bill on need-based scholarships is undetermined.  
	CHE surveyed the institutions of higher learning to determine what fiscal impact this bill may have on their agencies.  Coastal Carolina University reported that this bill would require additional governance by the athletic department and the NCAA compliance staff.  This may require an outsourced third-party management firm to assist the institution’s compliance department at a cost of approximately $45,000 annually.  In addition, the NCAA compliance staff may require 2 additional staff members at a combined expense of $112,000 annually for salary and fringe.  The university anticipates that any increase in expenditures would be absorbed by the athletics budget or supported by athletic foundation funds.
	Francis Marion University also reported that additional governance within the athletics department would be needed to ensure compliance and legal review.  The university anticipates a 0.75 FTE would be needed at an annual cost of $65,000 for salary and fringe.  In addition, the university anticipates annual expenditures of $22,500 for software, phone contracts, correspondence, etc.  The university intends to manage these expenses using existing resources.
	Lander University reported that the additional oversight resulting from this bill would require 1 additional compliance officer at an annual cost of $63,900 for salary and fringe.  The university anticipates that the increase in expenditures would be funded by enrollment growth or reallocation of existing funds. 
	Several other states have enacted similar legislation, and such legislation has been introduced in many others.  In addition, the U. S. Senate has introduced two bills containing similar requirements, with companion bills being introduced in the U. S. House of Representatives.  Florida, Nebraska, Colorado, and California are among the states that have enacted this legislation.  While these changes are too recent to provide a precedent, these states anticipate the need for additional oversight within the athletic departments of their institutions of higher learning, such as those anticipated by institutions in our state.  
	CHE does not anticipate a fiscal impact, as the bill does not create additional duties for the agency.  Based on the responses received from the institutions of higher learning, we do not anticipate an increase in expenditures as a result of this bill. 
State Board for Technical and Comprehensive Education.  Two of the sixteen technical colleges have athletic programs.  SBTCE anticipates that the compliance requirements of this bill would be managed using existing appropriations.  Therefore, this bill would have no expenditure impact on the technical schools. 

Frank A. Rainwater, Executive Director
Revenue and Fiscal Affairs Office
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[bookmark: titletop]TO AMEND TITLE 59 OF THE 1976 CODE, RELATING TO EDUCATION, BY ADDING CHAPTER 158, TO PROVIDE FOR THE COMPENSATION OF INTERCOLLEGIATE ATHLETES FOR THE USE OF AN ATHLETE’S NAME, IMAGE, OR LIKENESS; AND TO DEFINE NECESSARY TERMS.
[bookmark: titleend]
Be it enacted by the General Assembly of the State of South Carolina:

SECTION	1.	Title 59 of the 1976 Code is amended by adding:

“CHAPTER 158

Intercollegiate Athletes’ Compensation for Name, Image, or Likeness

	Section 59-158-10.	For the purposes of this chapter:
		(1)	‘Athlete agent’ means a person who is registered with the Department of Consumer Affairs pursuant to Section 59‑102‑60 or Section 59-102-80. If an athlete agent is an attorney, then he must also be a member in good standing of a state bar association.
		(2)	‘Athletic booster’ means a person or entity that has participated in or has been a member of an organization promoting an institution of higher learning’s intercollegiate athletics program.
		(3)	‘Compensation’ means any remuneration, in cash or in kind, whether provided at the time or at any subsequent date, to a student athlete. ‘Compensation’ does not mean any grant, scholarship, fellowship, tuition assistance, or other form of financial aid provided to a student for pursuing a post-secondary education.
		(4)	‘Institution of higher learning’ means any post‑secondary educational institution, including a technical or comprehensive educational institution.
		(5)	‘Intercollegiate athlete’ means an individual who engages in, is eligible to engage in, or may be eligible in the future to engage in an intercollegiate sport. If an individual is permanently ineligible to participate in a particular intercollegiate sport, then the individual is not an intercollegiate athlete for the purposes of that sport.
		(6)	‘Intercollegiate sport’ means a sport played at the collegiate level for which eligibility requirements for participation by an intercollegiate athlete are established by a national association that promotes or regulates collegiate athletics.
		(7)	‘Name, image, or likeness activities’, ‘name, image, or likeness contract’, ‘NIL activities’, or ‘NIL contract’ means an agreement in which an intercollegiate athlete participating in intercollegiate sports authorizes a person to use his name, image, or likeness and, in return, receives consideration. This term shall include, but is not limited to, endorsement contracts.
		(8)	‘Recruit or solicit’ means an attempt to influence the choice of an athlete agent by an intercollegiate athlete or, if the intercollegiate athlete is a minor, a parent or guardian of the intercollegiate athlete. ‘Recruit or solicit’ does not mean giving advice on the selection of a particular athlete agent in a family, coaching, or social situation unless the individual giving the advice does so because of the receipt or anticipated receipt of an economic benefit, directly or indirectly, from the athlete agent.
		(9)	‘Team contract’ means any agreement between an intercollegiate athlete and an institution of higher learning that could impact the intercollegiate athlete’s eligibility to participate in an intercollegiate sport, including, but not limited to, scholarship agreements or participation agreements.
		(10)	‘Third party’ means, with respect to an intercollegiate athlete, any entity other than the institution of higher learning in which the intercollegiate athlete is enrolled.
		(11)	‘Third-party endorsement’ means an intercollegiate athlete’s public support for, approval of, or recommendation of a product or service, including, but not limited to, social media influencer marketing opportunities; personal appearances; and digital content creation, distribution, and promotion of athletic-related business activities. ‘Third-party endorsement’ does not mean the use of an intercollegiate athlete’s name, image, or likeness in news reports, commentary, entertainment, or advertisements that is incidental to such uses; the broadcast of a sports contest; the rebroadcast of a sports contest; a brief video or audio clip of a sports contest; or anything that violates a registered or licensed copyright or trademark.
	Section 59-158-20.	(A)(1)	An intercollegiate athlete at an institution of higher learning may earn compensation for the use of his name, image, or likeness as provided for in this chapter.
		(2)	Compensation earned by an intercollegiate athlete for the use of his name, image, or likeness must represent a genuine payment for the use of his name, image, or likeness, independent of, rather than as a payment for, his athletic participation or performance. Compensation may only be provided by a third party.			(3)	Compensation may not be provided in exchange for an intercollegiate athlete’s athletic performance or attendance at a particular institution of higher learning and may only be provided by a third party unaffiliated with the intercollegiate athlete’s institution of higher learning.
		(4)	A name, image, or likeness contract in conflict with the provisions of this chapter is voidable.
	(B)	An intercollegiate athlete may receive compensation only for the use of his name, image, or likeness for third-party endorsements, the intercollegiate athlete’s non-athletic work product, or activities related to a business that the intercollegiate athlete owns.
	(C)	An institution of higher learning or its athletic conference can not directly or indirectly create or facilitate compensation opportunities for the use of an intercollegiate athlete’s name, image, or likeness.
	(D)	An institution of higher learning may not use or allow boosters to directly or indirectly create or facilitate compensation opportunities for the use of an intercollegiate athlete’s name, image, or likeness as a recruiting inducement or as a means of paying for athletics participation.
	(E)	An intercollegiate athlete at an institution of higher learning may not use the institution of higher learning’s facilities, uniforms provided by the institution of higher learning, or the institution of higher learning’s intellectual property, including, but not limited to, the unauthorized use of a registered trademark or product protected by copyright, in connection with the use of the intercollegiate athlete’s name, image, or likeness activities.	
	(F)	Activities related to an intercollegiate athlete’s use of his name, image, or likeness for compensation are prohibited from taking place during the intercollegiate athlete’s participation in academic, athletic, or team-mandated activities as defined by the institution of higher learning.
	(G)	Activities related to an intercollegiate athlete’s use of his name, image, or likeness for compensation can not be contingent on a prospective intercollegiate athlete’s enrollment at a particular institution of higher learning or its athletic conference and can not otherwise be used as an inducement by an institution of higher learning or a booster.
	(H)	An institution of higher learning; an entity with a purpose that includes supporting or benefiting an institution of higher learning or its athletic programs; or an officer, director, or employee of an institution of higher learning or such an entity may not directly or indirectly compensate a current or prospective intercollegiate athlete for the use of the intercollegiate athlete’s name, image, or likeness.
	(I)	A grant in aid, including the cost of attendance, awarded to an intercollegiate athlete by an institution of higher learning is not compensation for the purposes of this chapter and may not be revoked or reduced as a result of an intercollegiate athlete earning compensation or obtaining professional representation under this chapter. Name, image, or likeness compensation shall not be used to limit athletic grant in aid but may be used in the calculation for need-based financial aid available to the general student population.

	Section 59-158-30.	Earning compensation in compliance with the provisions contained in Section 59-158-40 does not affect an intercollegiate athlete’s grant in aid or athletic eligibility.

	Section 59-158-40.	(A)	Notwithstanding athletic conference or collegiate athletic association rules, bylaws, regulations, and policies to the contrary, an institution of higher learning is prohibited from adopting or maintaining a contract, rule, regulation, standard, or other requirement that prevents or unduly restricts an intercollegiate athlete from:
		(1)	earning compensation for the use of his name, image, or likeness; or
		(2)	obtaining an athlete agent for the purpose of securing compensation for the use of his name, image, or likeness.
	(B)(1)	An institution of higher learning may prohibit an intercollegiate athlete from using his name, image, or likeness for compensation if the proposed use of his name, image, or likeness conflicts with:
			(a)	existing institutional sponsorship agreements or other contracts; or
			(b)	institutional values as defined by the institution of higher learning.
		(2)	An intercollegiate athlete may not earn compensation for the use of his name, image, or likeness for the endorsement of tobacco, alcohol, illegal substances or activities, banned athletic substances, 	or gambling, including, but not limited to, sports betting.
	(C)	An institution of higher learning must disclose known prohibitions for the use of an intercollegiate athlete’s name, image, or likeness at the time that an intercollegiate athlete is admitted to the institution of higher learning or when the intercollegiate athlete signs a financial aid agreement or team contract.

	Section 59-158-50.	An intercollegiate athlete participating in name, image, or likeness activities must abide by his institution of higher learning and its athletics department’s policies with respect to missed class time and good academic standing. Good academic standing includes meeting both grade point average and course hour requirements. An intercollegiate athlete must also meet all academic requirements of the athletic association and conference that his institution of higher learning is a member of in order to participate in name, image, or likeness activities.	

	Section 59-158-60.	(A)	A prospective intercollegiate athlete who enters into a name, image, or likeness contract shall disclose the name, image, or likeness contract to his institution of higher learning and its athletic department prior to enrollment or signing a financial aid agreement with the institution of higher learning or a team contract.
	(B)	A current intercollegiate athlete must disclose the terms of a name, image, or likeness contract prior to signing the name, image, or likeness contract, in a manner designated by the institution of higher learning.
	(C)	The disclosures required by this section must:
		(1)	describe the proposed use of the intercollegiate athlete’s name, image, or likeness, compensation arrangements, the name of the athlete agent, and a list of all parties to the name, image, or likeness contract; and
		(2)	be made in the manner designated by the institution of higher learning.
	(D)	An institution of higher learning may fund, through its athletic department, an independent, third-party administrator to support education, monitoring, disclosures, and reporting concerning name, image, or likeness activities authorized pursuant to this chapter. A third‑party administrator can not be a registered athlete agent. An athlete agent is prohibited from having any affiliation with a third‑party administrator.

	Section 59-158-70.	(A)	Name, image, or likeness contracts authorized by this chapter must have a prominent disclosure at the beginning and end of the name, image, or likeness contract that an intercollegiate athlete must acknowledge separately. The disclosure required pursuant to this section shall be worded to warn the intercollegiate athlete of potential eligibility issues that may exist under current rules and policies of athletic conferences or collegiate athletic associations concerning the use of the intercollegiate athlete’s name, image, or likeness and shall clearly set forth the reporting requirements contained in Section 59-158-60.
	(B)	All name, image, or likeness contracts must provide for an unequivocal ten-day revocation period for the intercollegiate athlete.
	(C)	At least five days prior to the execution of a name, image, or likeness contract authorized by this chapter, the third party proposing to enter into the name, image, or likeness contract with the intercollegiate athlete must disclose, in writing, to the intercollegiate athlete any prior or existing association, either formally or informally, with any institution of higher learning or any prior or existing financial involvement with respect to athletics.
	(D)	A name, image, or likeness contract may not extend beyond an intercollegiate athlete’s participation in an athletic program at an institution of higher learning.
	(E)	A name, image, or likeness contract shall be void if an intercollegiate athlete is convicted of a felony pursuant to Section 16-1-90.

	Section 59-158-80.	(A)	If there is a conflict between the provisions contained in this chapter and those contained in Chapter 102, Title 59, then the provisions of this chapter shall govern. An athlete agent representing an intercollegiate athlete in a transaction authorized pursuant to this chapter must also comply with all provisions contained in Chapter 102, Title 59 that do not conflict with the provisions contained in this chapter.
	(B)	An athlete agent shall comply with the federal Sports Agent Responsibility and Trust Act, 15 U.S.C. Sections 7801-7807.”

SECTION	2.	Section 59‑102‑20(1) of the 1976 Code is amended to read:

	“(1)	‘Agency contract’ means an agreement in which a student athlete authorizes a person to negotiate or solicit on behalf of the student athlete a professional sports services contract; or an endorsement contract; or a name, image, or likeness contract, as defined in Chapter 158, Title 59.”

SECTION	3.	Section 59-102-70 of the 1976 Code is amended by adding:

	“(C)	The department may suspend, refuse to renew, or revoke a person’s registration if that person fails to complete at least twenty hours of continuing athlete agent education coursework biennially. The department may promulgate regulations necessary for the approval of credit hours.”

SECTION	4.	Chapter 102, Title 59 of the 1976 Code is amended by adding:

	“Section 59-102-85.	The Department of Consumer Affairs shall maintain an online, public directory of all registered athlete agents in good standing. The directory shall include each athlete agent’s registration application information that is required pursuant to this chapter.”

SECTION	5.	Section 59-102-90 of the 1976 Code is amended to read:

	“Section 59-102-90.	An application for registration or renewal of registration must be accompanied by a fee of:
		(1)	one thousand five hundred dollars for an initial application for registration;
		(2)	two thousand five hundred dollars for registration based on a certificate of registration issued by another state;
		(3)	three seven hundred dollars for an application for renewal of registration; or
		(4)	three hundred one thousand dollars for renewal of registration based on a renewal of registration in another state.”
SECTION	6.	Section 59-102-100 of the 1976 Code is amended by adding:

	“(H)	An agency contract for name, image, or likeness activities, as defined in Chapter 158, Title 59, may not provide for athlete agent compensation that exceeds ten percent of the name, image, or likeness contract.”

SECTION	7.	This act takes effect for each institution of higher learning in this State upon the earlier of July 1, 2022, or certification by the Attorney General to the Governor of the enactment of rules consistent with the provisions contained in this act by the institution of higher learning’s collegiate governing body. Upon certification by the Attorney General, the provisions of this act are suspended until the General Assembly takes further action.
‑‑‑‑XX‑‑‑‑
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