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________

The committee on House Judiciary
To whom was referred a Bill (H. 3424) to amend the South Carolina Code of Laws by adding Section 39-5-190 so as to provide definitions, to provide that it is unlawful for an operator to make a pornographic, etc., respectfully
Report:
That they have duly and carefully considered the same, and recommend that the same do pass with amendment:

[bookmark: instruction_257f94617]	Amend the bill, as and if amended, by striking all after the enacting words and inserting:
[bookmark: bs_num_1_e70b45aba][bookmark: dl_3612d5389]SECTION 1.	Chapter 1, Title 37 of the S.C. Code is amended by adding:

[bookmark: ns_T37C1N310_5eec94e15]	Section 37-1-310.	(A) As used in this section: 
		(1) “Child pornography” means any material depicting a person under the age of eighteen years doing or assisting in doing an act or thing constituting an offense pursuant to Chapter 15, Title 16 and involving any material, act, or thing that is obscene within the meaning of Section 16-15-305.
		(2) “Child sexual exploitation” is defined as the term is used in Sections 16-15-395, 16-15-405, and 16-15-410.
		(3) “Commercial entity” includes corporations, limited liability companies, partnerships, limited partnerships, sole proprietorships, or other legally recognized entities.
		(4) “Digitized identification card” means a data file available on any mobile device which has connectivity to the Internet through a state-approved application that allows the mobile device to download the data file from a state agency or an authorized agent of a state agency that contains all of the data elements visible on the face and back of a license or identification card and displays the current status of the license or identification card.
		(5) “Distribute” means to issue, sell, give, provide, deliver, transfer, transmit, circulate, or disseminate by any means.
		(6) “Internet” means the international computer network of both federal and nonfederal interoperable packet switched data networks.
		(7) “Material harmful to minors” is defined as those terms are used in Section 16-15-375.
		(8) “Obscene material” is defined as the term is used in Section 16-15-305.
		(9) “Minor” is defined as the term is used in Section 16-15-375.
		(10) “News-gathering organization” means any of the following:
			(a) an employee of a newspaper, news publication, or news source, printed or on an online or mobile platform, of current news and public interest, while operating as an employee as provided in this subsection, who can provide documentation of such employment with the newspaper, news publication, or news source; or 
			(b) an employee of a radio broadcast station, television broadcast station, cable television operator, or wire service while operating as an employee as provided in this subsection, who can provide documentation of such employment.
		(11) “Publish” means to communicate or make information available to another person or entity on a publicly available Internet website.
		(12) “Reasonable age verification methods” means verifying that the person seeking to access the material is eighteen years old or older by using any of the following methods:
			(a) use of a digitized identification card as defined in this subsection;
			(b) verification through an independent, third-party age verification service that compares the personal information entered by the individual who is seeking access to the material that is available from a commercially available database, or aggregate of databases, that is regularly used by government agencies and businesses for the purpose of age and identity verification; or
			(c) any commercially reasonable method that relies on public or private transactional data to verify the age of the person attempting to access the material.
		(13) “Substantial portion” means more than thirty-three and one third percent of total material on a website, which meets the definition of “material harmful to minors” as defined in this section.
		(14)(a) “Transactional data” means a sequence of information that documents an exchange, agreement, or transfer between an individual, commercial entity, or third party used for the purpose of satisfying a request or event.
			(b) “Transactional data” includes records from mortgage, education, and employment entities.
	(B)(1) Any commercial entity that knowingly and intentionally publishes or distributes obscene material, or material that depicts, describes, or promotes child pornography or child sexual exploitation, on the Internet may be held liable to an individual for nominal damages, actual damages, court costs, and reasonable attorney fees as ordered by the court if the entity fails to perform reasonable age verification methods to verify the age of an individual attempting to access the material.
		(2) A commercial entity that has violated this section in a manner that satisfies the standards for imposition of punitive damages elsewhere provided by law may be held liable to an individual for punitive damages. 
		(3) Individual claims that satisfy the generally applicable standards for joinder or class action elsewhere provided by law or rules of court, as applicable, may combine their claims in a single action.
	(C)(1) Beginning January 1, 2025, a commercial entity that knowingly and intentionally publishes or distributes material harmful to minors on the Internet from a website that contains a substantial portion of such material must be held liable if the entity fails to perform reasonable age verification methods to verify the age of an individual attempting to access the material.
		(2) A commercial entity that is found to have violated this section is liable to the minor, by and through the minor’s parent or legal guardian, for damages resulting from a minor’s accessing the material, including liability for nominal damages, actual damages, court costs, and reasonable attorney fees as ordered by the court. 
		(3) A commercial entity that has violated this section in a manner that satisfies the standards for imposition of punitive damages elsewhere provided by law may be held liable to the minor, by and through the minor’s parent or legal guardian, for punitive damages. 
		(4) Individual claims that satisfy the generally applicable standards for joinder or class action elsewhere provided by law or rules of court, as applicable, may combine their claims in a single action. 
		(5) A commercial entity may not be held liable under this section for allowing access to its website if the entity uses reasonable age verification methods to verify that the individual attempting to access the material from its website is not a minor. 
		(6) A commercial entity or third party that uses reasonable age verification methods may not retain any identifying information of the individual after access has been granted to the material.
		(7) A commercial entity that is found to have knowingly retained identifying information of the individual after access has been granted to the individual is liable to the individual for damages resulting from retaining the identifying information, including court costs and reasonable attorney fees as ordered by the court.
		(8) This section does not apply to any bona fide news or public interest broadcast, website video, report, or event and may not be construed to affect the rights of a news-gathering organization, unless the organization’s website contains a substantial portion of material harmful to minors.
		(9) An Internet service provider, affiliate or subsidiary of an Internet service provider, search engine, or cloud service provider may not be held to have violated the provisions of this section solely for providing access or connection to or from a website or other information or content on the Internet, or a facility, system, or network not under that provider’s control, including transmission, downloading, storing, or providing access, to the extent that such provider is not responsible for the creation of the content of the communication that constitutes material harmful to minors.
	(D) The Attorney General may seek injunctive and other equitable relief against a commercial entity that fails to comply with the provisions of this section. 

[bookmark: bs_num_2_c6a9ffecc][bookmark: severability_8e37d4c35]SECTION 2.	If any section, subsection, paragraph, subparagraph, sentence, clause, phrase, or word of this act is for any reason held to be unconstitutional or invalid, such holding shall not affect the constitutionality or validity of the remaining portions of this act, the General Assembly hereby declaring that it would have passed this act, and each and every section, subsection, paragraph, subparagraph, sentence, clause, phrase, and word thereof, irrespective of the fact that any one or more other sections, subsections, paragraphs, subparagraphs, sentences, clauses, phrases, or words hereof may be declared to be unconstitutional, invalid, or otherwise ineffective.

[bookmark: strike_all][bookmark: bs_num_3_lastsection]SECTION 3.	This act takes effect upon approval by the Governor.

Renumber sections to conform.
Amend title to conform.

WESTON NEWTON for Committee.


________










A bill

to amend the South Carolina Code of Laws by adding Section 39-5-190 so as to PROVIDE DEFINITIONS, TO PROVIDE THAT IT IS UNLAWFUL FOR AN OPERATOR TO MAKE A PORNOGRAPHIC WEBSITE AVAILABLE TO PERSONS UNDER THE AGE OF EIGHTEEN, TO PROVIDE THAT THE ATTORNEY GENERAL SHALL CREATE CERTAIN PROCEDURES, AND TO PROVIDE FOR A PRIVATE RIGHT OF ACTION.

[bookmark: ew_5189facb2]Be it enacted by the General Assembly of the State of South Carolina:

[bookmark: bs_num_1_4bab75dcb][bookmark: dl_b6fee5941]SECTION 1.	Article 1, Chapter 5, Title 39 of the S.C. Code is amended by adding:

[bookmark: ns_T39C5N190_7d151af30][bookmark: ss_T39C5N190SA_lv1_9a26adf18]	Section 39‑5‑190.	(A) As used in this section:
[bookmark: ss_T39C5N190S1_lv2_ee739575e]		(1) “Commercial entity” means corporations, limited liability companies, partnerships, limited partnerships, sole proprietorships, and other legally recognized entities.
[bookmark: ss_T39C5N190S2_lv2_d171f4831]		(2) “Distribute” means to issue, sell, give, provide, deliver, transfer, transmute, circulate, or disseminate by any means.
[bookmark: ss_T39C5N190S3_lv2_e1bd4e7f5]		(3) “News‑gathering organization” means an employee of a newspaper, news publication, or news source, printed or on an online or mobile platform, of current news and public interest, while operating as an employee, who can provide documentation of such employment with the newspaper, news publication, or news source or an employee of a radio broadcast station, television broadcast station, cable television operator, or wire service while operating as an employee, who can provide documentation of such employment.
[bookmark: ss_T39C5N190S4_lv2_a79633bca]		(4) “Online application” means an online software program, especially downloaded onto a mobile Internet capable device.
[bookmark: ss_T39C5N190S5_lv2_e118e9cd1]		(5) “Online communication” is a way in which individuals, as well as computers, can communicate with each other over a computer network or the Internet. 
[bookmark: ss_T39C5N190S6_lv2_0adb49c23]		(6) “Operator” means a person responsible for a website, online application, or other means of publicly accessible online communication, that is pornographic, created either solely or principally to be pornographic, and made available either free of charge or for a fee.
[bookmark: ss_T39C5N190S7_lv2_ad9bc8af4]		(7) “Person” means an individual, partnership, corporation, trust, estate, cooperative, association, or the like.
[bookmark: ss_T39C5N190S8_lv2_793ad07f8]		(8) “Pornographic” means possessing or exhibiting images, actual or simulated, that are the ultimate act of genital, anal, or oral sexual intercourse, masturbation, lewd exhibition of the genitals, or any obscene matter or activity.
[bookmark: ss_T39C5N190SB_lv1_676b241bb][bookmark: ss_T39C5N190S1_lv2_df4fe626b]	(B)(1) It is unlawful for an operator to make any website, online application, or other means of publicly accessible online communication that is pornographic, created either solely or principally to be pornographic, and made available either free of charge or for a fee, accessible to persons under the age of eighteen in this State.
[bookmark: ss_T39C5N190S2_lv2_e64881a8f]		(2) The Attorney General shall prescribe certain age‑verification procedures for operators to follow in order not to violate this section. 
[bookmark: ss_T39C5N190SC_lv1_3802b8c50][bookmark: ss_T39C5N190S1_lv2_7d9d6a5b6]	(C)(1) By July 1, 2023, the Attorney General shall create procedures in accordance with subsection (B), and make the procedures available on the Attorney General’s webpage or website and shall initiate enforcement procedures.
[bookmark: ss_T39C5N190S2_lv2_bf05d3853]		(2) An operator who violates this section is liable to the State for a civil penalty in an amount not to exceed fifty thousand dollars for a first offense and in an amount not to exceed two hundred thousand dollars for a second offense. The Attorney General may:
[bookmark: ss_T39C5N190Sa_lv3_6ff1f7b1e]			(a) seek an injunction to prevent or restrain a violation of this section; or
[bookmark: ss_T39C5N190Sb_lv3_fbf8321f4]			(b) bring suit to recover the civil penalty imposed.
[bookmark: ss_T39C5N190S3_lv2_7ffd19b98]		(3) In determining the penalty, the court shall consider the amount necessary to deter future violations.
[bookmark: ss_T39C5N190S4_lv2_51ba8dc08]		(4) The Attorney General may recover reasonable expenses incurred in obtaining an injunction or civil penalty under this section, including court costs and reasonable attorney’s fees.
[bookmark: ss_T39C5N190S5_lv2_9eb1d09db]		(5) The Attorney General shall notify the United States Justice Department concerning the operator in violation, specifying reasons for the violation, and include any information as is considered appropriate including possible subsequent violations of United States Code.
[bookmark: ss_T39C5N190SD_lv1_e1a6aab66][bookmark: ss_T39C5N190S1_lv2_9a37363e2]	(D)(1) There is created a private right of action against any commercial entity that knowingly and intentionally publishes or distributes pornographic materials on the Internet on a website that contains a substantial portion of such material, and the entity fails to perform reasonable age verification methods to verify the age of individuals attempting to access the material;
[bookmark: ss_T39C5N190S2_lv2_fd0c29de6]		(2) Any commercial entity or third party that performs the required age verification may not retain any identifying information of the individual after access has been granted to the material.
[bookmark: ss_T39C5N190S3_lv2_dacfc159e][bookmark: ss_T39C5N190Sa_lv3_542695e78]		(3)(a) Any commercial entity that is found to have violated this subsection is liable to an individual for damages resulting from a minor's accessing the material, including court costs and reasonable attorney fees as ordered by the court.
[bookmark: ss_T39C5N190Sb_lv3_8308a8692]			(b) A commercial entity that is found to have knowingly retained identifying information of the individual after access has been granted to the individual is liable to the individual for damages resulting from retaining the identifying information, including court costs and reasonable attorney fees as ordered by the court.
[bookmark: ss_T39C5N190S4_lv2_aad48d07f][bookmark: ss_T39C5N190Sa_lv3_94578642d]		(4)(a) This subsection does not apply to any bona fide news or public interest broadcast, website video, report, or event and may not be construed to affect the rights of any news‑gathering organizations.
[bookmark: ss_T39C5N190Sb_lv3_9d7bfcc2e]			(b) An Internet service provider, or its affiliates or subsidiaries, search engine, or cloud service provider may not be held to have violated the provisions of this subsection solely for providing access or connection to or from a website or other information or content on the Internet or a facility, system, or network not under that provider's control including, but not limited to, transmission, downloading, intermediate storage, access software, or other to the extent the provider is not responsible for the creation of the content of the communication that constitutes pornographic material.

[bookmark: bs_num_2_lastsection][bookmark: eff_date_section]SECTION 2.	This act takes effect upon approval by the Governor.
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