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A bill

TO AMEND THE SOUTH CAROLINA CODE OF LAWS BY ENACTING THE “UNIFORM CIVIL REMEDIES FOR UNAUTHORIZED DISCLOSURE OF INTIMATE IMAGES ACT”; AND TO DEFINE NECESSARY TERMS, CREATE A CIVIL ACTION FOR AN INDIVIDUAL WHO SUFFERS HARM FROM A PERSON’S INTENTIONAL OR THREATENED DISCLOSURE OF PRIVATE, INTIMATE IMAGES WITHOUT CONSENT, AND PROVIDE EXCEPTIONS TO LIABILITY.

[bookmark: ew_40ebbdfc9]Be it enacted by the General Assembly of the State of South Carolina:

[bookmark: bs_num_1_01d68b661][bookmark: citing_act_de0ed7fde]SECTION 1.	This act may be cited as the “Uniform Civil Remedies for Unauthorized Disclosure of Intimate Images Act.”

[bookmark: bs_num_2_c25294066][bookmark: dl_63e284c1e]SECTION 2.	Chapter 75, Title 15 of the S.C. Code is amended by adding:

[bookmark: up_2ac0dbb29]Article 3
[bookmark: open_doc_here]
[bookmark: up_7f233cfad]Uniform Civil Remedies for Unauthorized Disclosure of Intimate Images Act

[bookmark: ns_T15C75N310_9c3f7c741][bookmark: up_81cacb49d]	Section 15‑75‑310.	For the purposes of this article:
[bookmark: ss_T15C75N310S1_lv1_c3c2bff61]	(1) “Child” means an unemancipated individual who is less than eighteen years of age.
[bookmark: ss_T15C75N310S2_lv1_13bd8350f]	(2) “Consent” means affirmative, conscious, and voluntary authorization by an individual with legal capacity to give authorization.
[bookmark: ss_T15C75N310S3_lv1_4cbb85871]	(3) “Depicted individual” means the individual whose body is shown, in whole or in part, in an intimate image.
[bookmark: ss_T15C75N310S4_lv1_2e2eade9e]	(4) “Disclosure” means transfer, publication, or distribution to another person.
[bookmark: ss_T15C75N310S5_lv1_a53a56c7b]	(5) “Harm” means physical harm, economic harm, and emotional distress whether, or not accompanied by physical or economic harm.
[bookmark: ss_T15C75N310S6_lv1_63b108b2c]	(6) “Identifiable” means recognizable by a person other than the depicted individual:
[bookmark: ss_T15C75N310Sa_lv2_d76504ec4]		(a) from an intimate image itself; or
[bookmark: ss_T15C75N310Sb_lv2_a238fa533]		(b) from an intimate image and identifying characteristic displayed in connection with the intimate image.
[bookmark: ss_T15C75N310S7_lv1_fa00fd4e9]	(7) “Identifying characteristic” means information that may be used to identify a depicted individual.
[bookmark: ss_T15C75N310S8_lv1_49f107613]	(8) “Individual” means a human being.
[bookmark: ss_T15C75N310S9_lv1_986b0b41b]	(9) “Intimate image” means a photograph, film, video recording, or other similar medium that shows:
[bookmark: ss_T15C75N310Sa_lv2_434bfd932]		(a) the uncovered genitals, pubic area, anus, or female post pubescent nipple of a depicted individual; or
[bookmark: ss_T15C75N310Sb_lv2_6e69f1ada]		(b) a depicted individual engaging in or being subjected to sexual conduct.
[bookmark: ss_T15C75N310S10_lv1_238efc574]	(10) “Parent” means an individual recognized as a parent under the laws of this State.
[bookmark: ss_T15C75N310S11_lv1_a756d02ce]	(11) “Person” means an individual, estate, business or nonprofit entity, public corporation, government or governmental subdivision, agency, or instrumentality, or other legal entity.
[bookmark: ss_T15C75N310S12_lv1_b0af3c0a2]	(12) “Private” means:
[bookmark: ss_T15C75N310Sa_lv2_31c962066]		(a) created or obtained under circumstances in which the depicted individual had a reasonable expectation of privacy; or
[bookmark: ss_T15C75N310Sb_lv2_11c0fef67]		(b) made accessible through theft, bribery, extortion, fraud, false pretenses, voyeurism, or exceeding authorized access to an account, message, file, device, resource, or property.
[bookmark: ss_T15C75N310S13_lv1_b9d0c15f8]	(13) “Sexual conduct” means any act including, but not limited to:
[bookmark: ss_T15C75N310Sa_lv2_7b93a66c5]		(a) masturbation;
[bookmark: ss_T15C75N310Sb_lv2_4bee23c09]		(b) genital, anal, or oral sex;
[bookmark: ss_T15C75N310Sc_lv2_5c46187c9]		(c) sexual penetration of, or with, an object;
[bookmark: ss_T15C75N310Sd_lv2_6242a9874]		(d) bestiality; or
[bookmark: ss_T15C75N310Se_lv2_7d334b574]		(e) the transfer of semen onto a depicted individual.

[bookmark: ns_T15C75N320_b85de2415][bookmark: ss_T15C75N320SA_lv1_3b32428bd]	Section 15‑75‑320.	(A) Except as otherwise provided in Section 15‑75‑330, a depicted individual who is identifiable and who suffers harm from a person’s intentional disclosure or threatened disclosure of an intimate image that was private without the depicted individual’s consent has a cause of action against the person if the person knew or acted with reckless disregard for whether:
[bookmark: ss_T15C75N320S1_lv2_fdfb5051f]		(1) the depicted individual did not consent to the disclosure;
[bookmark: ss_T15C75N320S2_lv2_e4bd6a7ce]		(2) the intimate image was private; and
[bookmark: ss_T15C75N320S3_lv2_5689b5409]		(3) the depicted individual was identifiable.
[bookmark: ss_T15C75N320SB_lv1_b7cccb4b6]	(B) The following conduct by a depicted individual does not establish, by itself, that the individual consented to the disclosure of the intimate image which is the subject of an action under this article or that the individual lacked a reasonable expectation of privacy:
[bookmark: ss_T15C75N320S1_lv2_3b2edd161]		(1) consent to creation of the image; or
[bookmark: ss_T15C75N320S2_lv2_f5cec664b]		(2) previous consensual disclosure of the image.
[bookmark: ss_T15C75N320SC_lv1_22b4c88a7]	(C) A depicted individual who does not consent to the sexual conduct or uncovering of the part of the body in an intimate image of the individual retains a reasonable expectation of privacy even if the image was created when the individual was in a public place.
[bookmark: ns_T15C75N330_36c3f2545][bookmark: ss_T15C75N330SA_lv1_22f23fc7a]	Section 15‑75‑330.	(A) A person is not liable under this article if the person proves the disclosure of, or threat to disclose, an intimate image was:
[bookmark: ss_T15C75N330S1_lv2_b0380a306]		(1) made in good faith:
[bookmark: ss_T15C75N330Sa_lv3_4c5677450]			(a) to law enforcement;
[bookmark: ss_T15C75N330Sb_lv3_0e16e8491]			(b) for a legal proceeding; or
[bookmark: ss_T15C75N330Sc_lv3_38db529ee]			(c) for medical education or treatment.
[bookmark: ss_T15C75N330S2_lv2_776fe4805]		(2) made in good faith in the reporting or investigation of:
[bookmark: ss_T15C75N330Sa_lv3_02ee7be98]			(a) unlawful conduct; or
[bookmark: ss_T15C75N330Sb_lv3_99da1fd86]			(b) unsolicited and unwelcome conduct.
[bookmark: ss_T15C75N330S3_lv2_6b69b177a]		(3) related to a matter of public concern or public interest; or
[bookmark: ss_T15C75N330S4_lv2_d995b992c]		(4) reasonably intended to assist the depicted individual.
[bookmark: ss_T15C75N330SB_lv1_7fb3b7c6c]	(B) Subject to this section, a defendant who is a parent, legal guardian, or individual with legal custody of a child is not liable under this article for a disclosure or threatened disclosure of an intimate image, as defined in this article, of the child.
[bookmark: ss_T15C75N330SC_lv1_488ee2d34]	(C) If a defendant asserts an exception to liability under subsection (B), the exception does not apply if the plaintiff proves the disclosure was:
[bookmark: ss_T15C75N330S1_lv2_4b3bdf540]		(1) prohibited by law other than this article; or
[bookmark: ss_T15C75N330S2_lv2_cf7e35fc1]		(2) made for the purpose of sexual arousal, sexual gratification, humiliation, degradation, or monetary or commercial gain.
[bookmark: ss_T15C75N330SD_lv1_417b16b4d]	(D) Disclosure of, or threat to disclose, an intimate image is not a matter of public concern or public interest solely because the depicted individual is a public figure.

[bookmark: ns_T15C75N340_e78911d92]	Section 15‑75‑340.	In an action under this article, a plaintiff may file a motion to seal with the initial pleading or any other motion as necessary to protect the identity and privacy of the plaintiff. The court may make further orders as necessary to protect the identity and privacy of a plaintiff.

[bookmark: ns_T15C75N350_4fd8fc610][bookmark: ss_T15C75N350SA_lv1_ea73987db]	Section 15‑75‑350.	(A) In an action under this article, a prevailing plaintiff may recover:
[bookmark: ss_T15C75N350S1_lv2_bb101b2fc]		(1) the greater of:
[bookmark: ss_T15C75N350Sa_lv3_c31c1a762]			(a) economic and noneconomic damages proximately caused by the defendant’s disclosure or threatened disclosure, including damages for emotional distress, whether or not accompanied by other damages; or
[bookmark: ss_T15C75N350Sb_lv3_09f3fb6a2]			(b) statutory damages not to exceed ten thousand dollars against each defendant found liable under this article for all disclosure and threatened disclosures by the defendant of which the plaintiff knew or reasonably should have known when filing the action or which became known during the pendency of the action. In determining the amount, if any, of statutory damages under this subsection, consideration shall be given to the age of the parties at the time of disclosure or threatened disclosure, the number of disclosures or threatened disclosures made by the defendant, the breadth of distribution of the image by the defendant, and other exacerbating or mitigating factors;
[bookmark: ss_T15C75N350S2_lv2_e450caffe]		(2) an amount equal to any monetary gain made by the defendant from disclosure of the intimate image; and
[bookmark: ss_T15C75N350S3_lv2_146d74b57]		(3) punitive damages as allowed under the law of this State.
[bookmark: ss_T15C75N350SB_lv1_5dde7756c]	(B) In an action under this article, the court may award a prevailing plaintiff:
[bookmark: ss_T15C75N350S1_lv2_28c7debaa]		(1) reasonable attorney’s fees and costs; and
[bookmark: ss_T15C75N350S2_lv2_0dcc56a18]		(2) additional relief, including injunctive relief.
[bookmark: ss_T15C75N350SC_lv1_e1c68ef3e]	(C)	The provisions of this section do not affect a right or remedy otherwise available under the laws of this State.

[bookmark: ns_T15C75N360_17d708b12][bookmark: ss_T15C75N360SA_lv1_052ee29af]	Section 15‑75‑360.	(A) An action under this article for:
[bookmark: ss_T15C75N360S1_lv2_cc3c23cd4]		(1) an unauthorized disclosure may not be brought later than three years from the date:
[bookmark: ss_T15C75N360Sa_lv3_17207b79d]			(a) the disclosure was discovered; or
[bookmark: ss_T15C75N360Sb_lv3_b04fb0d29]			(b) should have been discovered with the exercise of reasonable diligence.
[bookmark: ss_T15C75N360S2_lv2_4359f6270]		(2) a threat to disclose may not be brought later than four years from the date of the threat to disclose.
[bookmark: ss_T15C75N360SB_lv1_c371c160b]	(B) Except as otherwise provided in subsection (C), a civil action brought under the provisions of this article is subject to the limitations on civil actions provided in Section 15‑3‑530.
[bookmark: ss_T15C75N360SC_lv1_a00ce0b2b]	(C) In an action under Section 15‑75‑320(A) by a depicted individual who was a child on the date of the disclosure or threat to disclose, the time limit to commence a civil action specified in this section does not begin to run until the depicted individual attains the age of eighteen.

[bookmark: ns_T15C75N370_805a36555][bookmark: ss_T15C75N370SA_lv1_f36e94d89]	Section 15‑75‑370.	(A) This article must be construed to be consistent with the Communications Decency Act of 1996, 47 U.S.C. Section 230.
[bookmark: ss_T15C75N370SB_lv1_e01a56826]	(B) This article may not be construed to alter the law of this State on sovereign immunity.

[bookmark: bs_num_3_67c6f62b5]SECTION 3.	The existing sections of Chapter 75 are redesignated as Article 1 entitled “General Provisions.”

[bookmark: bs_num_4_e0d6e6ff0][bookmark: savings_c5ca50f51]SECTION 4.	The repeal or amendment by this act of any law, whether temporary or permanent or civil or criminal, does not affect pending actions, rights, duties, or liabilities founded thereon, or alter, discharge, release or extinguish any penalty, forfeiture, or liability incurred under the repealed or amended law, unless the repealed or amended provision shall so expressly provide.  After the effective date of this act, all laws repealed or amended by this act must be taken and treated as remaining in full force and effect for the purpose of sustaining any pending or vested right, civil action, special proceeding, criminal prosecution, or appeal existing as of the effective date of this act, and for the enforcement of rights, duties, penalties, forfeitures, and liabilities as they stood under the repealed or amended laws.

[bookmark: bs_num_5_lastsection][bookmark: eff_date_section]SECTION 5.	This act takes effect upon approval by the Governor and applies to causes of action accruing on, or after, the effective date of this act.
‑‑‑‑XX‑‑‑‑
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