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A bill

TO AMEND THE SOUTH CAROLINA CODE OF LAWS BY AMENDING SECTION 39‑73‑10, RELATING TO STATE COMMODITY CODE DEFINITIONS, SO AS TO PROVIDE THAT THE ADMINISTRATOR OF THE STATE COMMODITY CODE BE THE SOUTH CAROLINA ATTORNEY GENERAL; BY AMENDING SECTION 39‑73‑40, RELATING TO TRANSACTIONS WHERE PROHIBITION IS NOT APPLICABLE, SO AS TO ADD AGENTS OR INVESTMENT ADVISOR REPRESENTATIVES AS INDIVIDUALS SUBJECT TO AN ORDER TO DENY, SUSPEND, OR REVOKE A PERSON’S LICENSE; BY AMENDING SECTION 39‑73‑60, RELATING TO PROHIBITED ACTS, SO AS TO REPLACE SECTION 39‑73‑310 WITH SECTION 39‑73‑30; BY AMENDING SECTION 39‑73‑80, RELATING TO STATE SECURITIES LAWS, SO AS TO MAKE CONFORMING CHANGES; BY AMENDING SECTION 39‑73‑315, RELATING TO ADMINISTRATOR ACTIONS TO PREVENT VIOLATIONS OR IMMINENT VIOLATIONS, SO AS TO PROVIDE THAT THE ADMINISTRATOR CAN ISSUE AN ORDER RELATED TO ANY ACTION THAT MAY VIOLATE THIS CHAPTER; BY AMENDING SECTION 39‑73‑320, RELATING TO LEGAL, EQUITABLE, AND SPECIAL REMEDIES AVAILABLE TO A COURT FOR ENFORCEMENT, SO AS TO PROVIDE THAT THE ADMINISTRATOR MAY MAINTAIN AN ACTION IN THE RICHLAND COUNTY COURT OF COMMON PLEAS; BY AMENDING SECTION 39‑73‑325, RELATING TO PENALTIES FOR VIOLATIONS, SO AS TO PROVIDE THAT THE ADMINISTRATOR MAY REFER VIOLATIONS TO THE APPROPRIATE DIVISION OF THE OFFICE OF ATTORNEY GENERAL OR OTHER AUTHORITY; BY AMENDING SECTION 39‑73‑330, RELATING TO THE ADMINISTRATION OF THIS CHAPTER, SO AS TO MAKE CONFORMING CHANGES; BY AMENDING SECTION 39‑73‑340, RELATING TO THE AUTHORITY TO PROMULGATE REGULATIONS, FORMS, AND ORDERS, SO AS TO MAKE CONFORMING CHANGES; BY AMENDING SECTION 39‑73‑350, RELATING TO THE APPLICABILITY OF SECTIONS 39‑73‑20, 39‑73‑50, AND 39‑73‑60 TO PERSONS WHO SELL, BUY, OR OFFER TO SELL OR BUY COMMODITIES IN THIS STATE, SO AS TO PROVIDE GUIDELINES FOR APPLICABLE RADIO AND TELEVISION COMMUNICATIONS; BY AMENDING SECTION 39‑73‑360, RELATING TO JUDICIAL REVIEW, SO AS TO PROVIDE GUIDELINES; BY AMENDING SECTION 39‑73‑370, RELATING TO DEFENSE IN A CASE BASED ON FAILURE TO MAKE PHYSICAL DELIVERY, SO AS TO MAKE CONFORMING CHANGES; BY ADDING SECTION 39‑73‑375 SO AS TO PROVIDE THAT THE ATTORNEY GENERAL MAY RETAIN FUNDS FROM FINES AND PENALTIES TO OFFSET RELEVANT EXPENSES; BY ADDING SECTION 39‑73‑400 SO AS TO PROVIDE FOR SEVERABILITY OF THIS CHAPTER; AND BY REPEALING SECTION 39‑73‑355 RELATING TO ADMINISTRATIVE PROCEEDINGS.

[bookmark: ew_e475d618c]Be it enacted by the General Assembly of the State of South Carolina:

[bookmark: bs_num_1_7cf64abf4][bookmark: dl_119bb7ca1]SECTION 1.	Section 39‑73‑10(1) of the S.C. Code is amended to read:

[bookmark: cs_T39C73N10_354cf27e1][bookmark: ss_T39C73N10S1_lv1_07e7d2942]	(1) “Administrator” means the South Carolina Secretary of State Attorney General.

[bookmark: bs_num_2_5c98133a8][bookmark: dl_dcb8d26b1]SECTION 2.	Section 39‑73‑40(D) of the S.C. Code is amended to read:

[bookmark: cs_T39C73N40_184e1db13][bookmark: ss_T39C73N40SD_lv1_ada12237e]	(D) The administrator, by order, may deny, suspend, revoke, or place limitations on the authority to engage in business as a qualified seller under item (2) of subsection (A) if the administrator finds that the order is in the public interest and that the person, the person's officers, directors, partners, agents, servants, or employees, a person occupying a similar status or performing similar functions, or a person who directly or indirectly controls or is controlled by the seller, or his affiliates or subsidiaries:
[bookmark: ss_T39C73N40S1_lv2_85bff27a1]		(1) has filed a notice of intention under subsection (C) with the administrator or the designee of the administrator which was incomplete in material respect or contained a statement which was, in light of the circumstances under which it was made, false or misleading with respect to a material fact;
[bookmark: ss_T39C73N40S2_lv2_4f30d8acf]		(2) within the last ten years, has pled guilty or nolo contendere to, or been convicted of a crime indicating a lack of fitness to engage in the investment commodity business;
[bookmark: ss_T39C73N40S3_lv2_d9aaa3f63]		(3) has been enjoined permanently or temporarily by a court of competent jurisdiction from engaging in or continuing conduct or a practice which injunction indicates a lack of fitness to engage in the investment commodities business;
[bookmark: ss_T39C73N40S4_lv2_c174f6a50]		(4) is the subject of an order of the administrator denying, suspending, or revoking the person’s license as a securities broker‑dealer, agent, sales representative, or investment advisor, or investment advisor representative;
[bookmark: ss_T39C73N40S5_lv2_5742bbc53]		(5) is the subject of one or more of the following orders which currently are effective and which were issued within the last five years:
[bookmark: ss_T39C73N40Sa_lv3_588472651]			(a) an order by a securities agency or an administrator of another state, Canadian province or territory, the Securities and Exchange Commission, or the Commodity Futures Trading Commission entered after notice and opportunity for hearing, denying, suspending, or revoking the person’s registration as a futures commission merchant, commodity trading adviser, commodity pool operator, securities broker‑dealer, agent, sales representative, or investment adviser or investment advisor representative, or the substantial equivalent of the foregoing;
[bookmark: ss_T39C73N40Sb_lv3_da7fbcb6f]			(b) suspension or expulsion from membership in, or association with, a self‑regulatory organization registered under the Securities Exchange Act of 1934 or the Commodity Exchange Act;
[bookmark: ss_T39C73N40Sc_lv3_1165d82b7]			(c) a United States Postal Service fraud order;
[bookmark: ss_T39C73N40Sd_lv3_44bba52c6]			(d) a cease and desist order entered after notice and opportunity of hearing by the administrator or a securities agency or an administrator of another state, Canadian province or territory, the Securities and Exchange Commission, or the Commodity Futures Trading Commission;
[bookmark: ss_T39C73N40Se_lv3_a6d7ae604]			(e) an order entered by the Commodity Futures Trading Commission denying, suspending, or revoking registration under the Commodity Exchange Act.
[bookmark: ss_T39C73N40S6_lv2_72a14489c]		(6) has engaged in an unethical or a dishonest act or practice in the investment commodities or securities business;  or
[bookmark: ss_T39C73N40S7_lv2_10bd78e3b]		(7) has failed reasonably to supervise sales representatives or employees.

[bookmark: bs_num_3_b1a1fabc9][bookmark: dl_21acf4a3d]SECTION 3.	Section 39‑73‑60 of the S.C. Code is amended to read:

[bookmark: cs_T39C73N60_99b94266b][bookmark: up_896d9c977]	Section 39‑73‑60.	No person, directly or indirectly, in or in connection with the purchase or sale of, the offer to sell, the offer to purchase, the offer to enter into, or the entry into of, a commodity contract or commodity option subject to Sections 39‑73‑20, 39‑73‑31039‑73‑30, or 39‑73‑40(A)(2) or (4), may:
[bookmark: ss_T39C73N60S1_lv1_f6efb20f1]	(1) cheat or defraud or attempt to cheat or defraud a person or employ a device, a scheme, or an artifice to defraud a person;
[bookmark: ss_T39C73N60S2_lv1_e435daccb]	(2) make a false report, enter a false record, or make an untrue statement of a material fact or omit to state a material fact necessary in order to make the statements made, in the light of the circumstances under which they were made, not misleading;
[bookmark: ss_T39C73N60S3_lv1_4433b5502]	(3) engage in a transaction, an act, a practice, or a course of business, including without limitation a form of advertising or solicitation which operates or would operate as a fraud or deceit upon a person;  or
[bookmark: ss_T39C73N60S4_lv1_cc10ccf6b]	(4) misappropriate or convert the funds, security, or property of a person.

[bookmark: bs_num_4_b104864fb][bookmark: dl_b96888028]SECTION 4.	Section 39‑73‑315 of the S.C. Code is amended to read:

[bookmark: cs_T39C73N315_858377405][bookmark: ss_T39C73N315SA_lv1_68cb5b730]	Section 39‑73‑315.	(A) If the administrator believes, whether or not based upon an investigation conducted under Section 39‑73‑310, determines that a person has engaged, is engaging, or is about to engage in an act, or a practice, or course of business constituting a violation of this chapter or a related regulation rule adopted or order issued under this chapter, then the administrator may:
[bookmark: ss_T39C73N315S1_lv2_5299f5c8f]		(1) issue a an order directing the person to cease and desist order from engaging in the act, practice, or course of business or to take other action necessary or appropriate to comply with this chapter;
[bookmark: ss_T39C73N315S2_lv2_a53230b27]		(2) issue an order imposing a civil penalty of not more than ten thousand dollars for a single violation or one hundred thousand dollars for multiple violations in a single proceeding or a series of related proceedings; or
[bookmark: ss_T39C73N315S3_lv2_9f7e8652a]		(3) initiate the actions specified in subsection (B) Section 39‑73‑320.
[bookmark: ss_T39C73N315SB_lv1_44fac3192]	(B) The administrator may institute one or more of the following actions in the appropriate courts of this State or in the appropriate courts of another state in addition to legal or equitable remedies otherwise available: An order issued pursuant to subsection (A) is effective on the date of issuance. Upon issuance of the order, the administrator shall promptly serve each person subject to the order with a copy of the order and a notice that the order has been entered. The order must include a statement of any civil penalty or costs of investigation the administrator will seek, a statement of the reasons for the order, and notice that, within thirty days after receipt of a request in a record from the person, the matter will be scheduled for a hearing. If a person subject to the order does not request a hearing and none is ordered by the administrator within thirty days after the date of service of the order, then the order, which may include a civil penalty or any costs of the investigation if a civil penalty or costs were sought, becomes final as to that person by operation of law. If a hearing is requested or ordered, then the administrator, after notice of and opportunity for hearing to each person subject to the order, may modify or vacate the order or extend it until final determination.
		(1) a declaratory judgment;
		(2) an action for a prohibitory or mandatory injunction to enjoin the violation and to ensure compliance with this chapter or a regulation or order of the administrator;
		(3) an action for disgorgement;
		(4) an action for appointment of a receiver or conservator for the defendant or the defendant's assets.
[bookmark: ss_T39C73N315SC_lv1_9ae98e185]	(C) If a hearing is requested or ordered pursuant to subsection (B), then a hearing must be held. A final order may not be issued unless the administrator makes findings of fact and conclusions of law in a record. The final order may make final, vacate, or modify the order issued under subsection (A).
[bookmark: ss_T39C73N315SD_lv1_99582d652]	(D) In a final order under subsection (C), the administrator may impose a civil penalty in an amount not to exceed ten thousand dollars for each violation.
[bookmark: ss_T39C73N315SE_lv1_2e5b0ab33]	(E) In a final order, the administrator may charge the actual cost of an investigation or proceeding for a violation of this chapter or a rule adopted or order issued under this chapter.
[bookmark: ss_T39C73N315SF_lv1_0bb50026d]	(F) If a petition for judicial review of a final order is not filed in accordance with this chapter, then the administrator may file a certified copy of the final order with the clerk of a court of competent jurisdiction. The order so filed has the same effect as a judgment of the court and may be recorded, enforced, or satisfied in the same manner as a judgment of the court.
[bookmark: ss_T39C73N315SG_lv1_6698c7661]	(G) If a person does not comply with an order under this section, then the administrator may petition a court of competent jurisdiction to enforce the order. The court may not require the administrator to post a bond in an action or proceeding under this section. If the court finds, after service and opportunity for hearing, that the person was not in compliance with the order, then the court may adjudge the person in civil contempt of the order. The court may impose a further civil penalty against the person for contempt in an amount not less than five hundred dollars but not greater than five thousand dollars for each violation and may grant any other relief the court determines is just and proper in the circumstances.
[bookmark: ss_T39C73N315SH_lv1_fceba766f]	(H) All orders issued under this section are public documents subject to the Freedom of Information Act and must be published on the Attorney General’s website searchable by the name of the parties involved.

[bookmark: bs_num_5_1234995a0][bookmark: dl_0d85c3abc]SECTION 5.	Section 39‑73‑320 of the S.C. Code is amended to read:

[bookmark: cs_T39C73N320_c2e18f9b9][bookmark: ss_T39C73N320SA_lv1_7716ecaf5]	Section 39‑73‑320.	(A) If the administrator believes that a person has engaged, is engaging, or is about to engage in an act, practice, or course of business constituting a violation of this chapter or a rule adopted or order issued under this chapter or that a person has, is, or is about to engage in an act, practice, or course of business that materially aids a violation of this chapter or a rule adopted or order issued under this chapter, then the administrator may maintain an action in the Richland County Court of Common Pleas to enjoin the act, practice, or course of business and to enforce compliance with this chapter or a rule adopted or order issued under this chapter.(1) Upon a proper showing by the administrator that a person has violated or is about to violate this chapter or a regulation or order of the administrator, the court may grant appropriate legal or equitable remedies.
		(2) Upon a showing of a violation of this chapter or a regulation or order of the administrator, the court, in addition to traditional legal and equitable remedies, including temporary restraining orders, permanent or temporary prohibitory or mandatory injunctions, and writs of prohibition or mandamus, may grant the following special remedies:
			(a) imposition of a civil penalty of not more than ten thousand dollars for a single violation or one hundred thousand dollars for multiple violations in a single proceeding or a series of related proceedings;
			(b) disgorgement;
			(c) declaratory judgment;
			(d) restitution to investors wishing restitution;
			(e) appointment of a receiver or conservator for the defendant or the defendant's assets.
		(3) Appropriate remedies when the defendant is shown only about to violate this chapter or a regulation or order of the administrator is limited to:
			(a) temporary restraining order;
			(b) temporary or permanent injunction;
			(c) writ of prohibition or mandamus;  or
			(d) order appointing a receiver or conservator for the defendant or the defendant's assets.
[bookmark: ss_T39C73N320SB_lv1_5daddef92]	(B) The court may not require the administrator to post a bond in an official action under this chapter. In an action pursuant to this section and on a proper showing, the court may:
[bookmark: ss_T39C73N320S1_lv2_ce6a76795]		(1) issue a permanent or temporary injunction, restraining order, or declaratory judgment;
[bookmark: ss_T39C73N320S2_lv2_32511ff62]		(2) order other appropriate or ancillary relief, which might include:
[bookmark: ss_T39C73N320Sa_lv3_d52f3c48c]			(a) an asset freeze, accounting, writ or attachment, writ of general or specific execution, and appointment of a receiver or conservator, that may be the administrator, for the defendant or the defendant’s assets;
[bookmark: ss_T39C73N320Sb_lv3_152750918]			(b) ordering the administrator to take charge and control of a defendant’s property, including investment accounts and accounts in a depository institution, rents, and profits; to collect debts; and to acquire and dispose of property;
[bookmark: ss_T39C73N320Sc_lv3_ce2eaccae]			(c) imposing a civil penalty in an amount not to exceed ten thousand dollars for each violation; an order of rescission, restitution, or disgorgement directed to a person that has engaged in an act, practice, or course of business constituting a violation of this chapter or a rule adopted or order issued under this chapter; and
[bookmark: ss_T39C73N320Sd_lv3_5b47ddad9]			(d) ordering the payment of prejudgment and post‑judgment interest; or
[bookmark: ss_T39C73N320S3_lv2_580d3e029]		(3) order such other relief as the court considers appropriate.
[bookmark: ss_T39C73N320SC_lv1_1942e4f2d]	(C) The administrator may not be required to post a bond in an action or proceeding under this chapter.
[bookmark: ss_T39C73N320SD_lv1_a9f871c5c][bookmark: ss_T39C73N320S1_lv2_fa0ce0d27]	(C)(D)(1) Upon a proper showing by the administrator or securities or commodity agency of another state that a person, other than a government or governmental agency or instrumentality, has violated, or is about to violate, the commodity code of that state or a regulation or order of the administrator or securities or commodity agency of that state, the court may grant appropriate legal and equitable remedies.
[bookmark: ss_T39C73N320S2_lv2_e37bfb805]		(2) Upon showing of a violation of the securities or commodity act of the foreign state or a regulation or order of the administrator or securities or commodity agency of the foreign state, the court, in addition to traditional legal or equitable remedies, including temporary restraining orders, permanent or temporary prohibitory or mandatory injunctions, and writs of prohibition or mandamus, may grant the following special remedies:
[bookmark: ss_T39C73N320Sa_lv3_9e7091082]			(a) disgorgement;
[bookmark: ss_T39C73N320Sb_lv3_c4252c3e2]			(b) appointment of a receiver, conservator, or ancillary receiver or conservator for the defendant or the defendant’s assets located in this State.
[bookmark: ss_T39C73N320S3_lv2_68f5d626e]		(3) Appropriate remedies when the defendant is shown only about to violate the securities or commodity act of the foreign state or a regulation or order of the administrator or securities or commodity agency of the foreign state is limited to:
[bookmark: ss_T39C73N320Sa_lv3_6ee50e587]			(a) temporary restraining order;
[bookmark: ss_T39C73N320Sb_lv3_4c216c585]			(b) temporary or permanent injunction;
[bookmark: ss_T39C73N320Sc_lv3_e82ef4d89]			(c) writ or prohibition or mandamus;  or
[bookmark: ss_T39C73N320Sd_lv3_91dcc05d7]			(d) order appointing a receiver, conservator, or ancillary receiver or conservator for the defendant or the defendant’s assets located in this State.

[bookmark: bs_num_6_2e251ec4d][bookmark: dl_bc87d704d]SECTION 6.	Section 39‑73‑325 of the S.C. Code is amended to read:

[bookmark: cs_T39C73N325_3874438a4][bookmark: ss_T39C73N325SA_lv1_cbcf11a7d]	Section 39‑73‑325.	(A) A person who wilfully violates this chapter or a regulation or order of the administrator under this chapter, upon conviction, must be fined not more than twenty thousand dollars, or imprisoned not more than ten years, or both, for each violation.
[bookmark: ss_T39C73N325SB_lv1_aef412d85]	(B) A person convicted of violating this chapter or a regulation or order under this chapter may be fined but must not be imprisoned if the person proves he had no knowledge of the rule or order.
[bookmark: ss_T39C73N325SC_lv1_fa165a147]	(C) The administrator may refer evidence available concerning violations of this chapter or a regulation or order of the administrator to the appropriate division of the Office of Attorney General, or the appropriate solicitor, or other appropriate prosecution, law enforcement, or licensing authorities who, with or without a reference from the administrator, may institute the appropriate criminal proceedings under this chapter.

[bookmark: bs_num_7_a292987b9][bookmark: dl_f4318ae60]SECTION 7.	Section 39‑73‑330(A) of the S.C. Code is amended to read:

[bookmark: cs_T39C73N330_89b137928][bookmark: ss_T39C73N330SA_lv1_e636b106f]	(A) This chapter must be administered by the South Carolina Secretary of State Attorney General.

[bookmark: bs_num_8_7cbdc2338][bookmark: dl_6703e909c]SECTION 8.	Section 39‑73‑340(A) of the S.C. Code is amended to read:

[bookmark: cs_T39C73N340_2d79153d6][bookmark: ss_T39C73N340SA_lv1_c3ac04b85]	(A) In addition to specific authority granted elsewhere in this chapter, the administrator may make, amend, or rescind regulations, forms, and orders as are necessary to carry out this chapter. The regulations or forms must include, but are not limited to, regulations defining terms, whether or not used in this chapter. The definitions must not be inconsistent with this chapter. For the purpose of regulations or forms the administrator may classify commodities and commodity contracts, persons, and matters within the administrator’s jurisdiction.

[bookmark: bs_num_9_fdf5c56e4][bookmark: dl_50b952b8e]SECTION 9.	Section 39‑73‑350(D) of the S.C. Code is amended to read:

[bookmark: cs_T39C73N350_39cedf2ea][bookmark: ss_T39C73N350SD_lv1_0ead458fc]	Section 39‑73‑350.	(D) An offer to sell or to buy is not made in this State when one or both of the following exist:
[bookmark: ss_T39C73N350S1_lv2_1e340aebd]		(1) The the publisher circulates or there is circulated on his behalf in this State a bona fide newspaper or other publication of general, regular, and paid circulation which is not published in this State or which is published in this State but has had more than two‑thirds of its circulation outside this State during the past twelve months.; and
[bookmark: ss_T39C73N350S2_lv2_4386afa74]		(2) a A radio or television program or other electronic communication originating outside this State is received in this State. A radio or television program, or other electronic communication, is considered as having originated in this State if either the broadcast studio or the originating source of transmission is located in this State, unless:
[bookmark: ss_T39C73N350Sa_lv3_71cb98bc4]			(a) the program or communication is syndicated and distributed from outside this State for redistribution to the general public in this State;
[bookmark: ss_T39C73N350Sb_lv3_fc90610fc]			(b) the program or communication is supplied by a radio, television, or other electronic network with the electronic signal originating from outside this State for redistribution to the general public in this State;
[bookmark: ss_T39C73N350Sc_lv3_afb3cd723]			(c) the program or communication is an electronic communication that originates outside this State and is captured for redistribution to the general public in this State by a community antenna or cable, radio, cable television, or other electronic system; or
[bookmark: ss_T39C73N350Sd_lv3_a6a13c7fe]			(d) the program or communication consists of an electronic communication that originates in this State, but which is not intended for distribution to the general public in this State.

[bookmark: bs_num_10_5b40063bf][bookmark: dl_d26366d76]SECTION 10.	Section 39‑73‑360 of the S.C. Code is amended to read:

[bookmark: cs_T39C73N360_80bb319b5]	Section 39‑73‑360.	(A) A person aggrieved by a final order of the administrator may obtain a review of the order in the Richland County Court of Common Pleas by filing in the court, within thirty days after entry of the order, a written petition praying that the order may be modified or set aside, in whole or in part. The aggrieved person, upon filing a petition, may move before the court in which the petition is filed to stay the effectiveness of the administrator’s final order until such time as the court has reviewed the order. If the court orders a stay, then the aggrieved person must post any bond set by the court in which a petition is filed. A copy of the petition must be served upon the administrator and the administrator shall certify and file in court a copy of the filing and evidence upon which the order was entered. When these have been filed, the court has exclusive jurisdiction to affirm, modify, enforce, or set aside the order, in whole or in part. The findings of the administrator regarding the facts, if supported by competent, material, and substantial evidence, are conclusive. of the administrator may obtain a review of the order in court by filing, within sixty days after the entry of the order, a written petition requesting the order be modified or set aside in whole or in part.  A copy of the petition for review must be served upon the administrator.
	(B) Upon the filing of a petition for review, except where the taking of additional evidence is ordered by the court pursuant to subsection (E) or (F), the court shall have exclusive jurisdiction of the matter, and the administrator may not modify or set aside the order, in whole or in part.
	(C) The filing of a petition for review under subsection (A), unless specifically ordered by the court, does not operate as a stay of the administrator's order, and the administrator may enforce or ask the court to enforce the order pending the outcome of the review proceedings.
	(D) Upon receipt of the petition for review, the administrator shall certify and file in the court a copy of the order and the transcript or record of the evidence upon which it was based.  If the order became final by operation of law under Section 39‑73‑355(D), the administrator shall certify and file in court the summary order and evidence of its source upon the parties to it and an affidavit certifying that no hearing has been held and the order became final pursuant to Section 39‑73‑355(D).
	(E) If the aggrieved party or the administrator applies to the court for leave to adduce additional evidence and shows to the satisfaction of the court there were reasonable grounds for failure to adduce the evidence in the hearing before the administrator or other good cause, the court may order the additional evidence to be taken by the administrator under conditions the court considers proper.
	(F) If new evidence is ordered taken by the court, the administrator may modify the findings and order by reason of the additional evidence and shall file in the court the additional evidence with modified or new findings or order.
	(G) The court shall review the petition based upon the original record before the administrator as amended under subsections (E) and (F).  The findings of the administrator as to the facts, if supported by competent, material, and substantive evidence, are conclusive.  Based upon this review, the court may affirm, modify, enforce, or set aside the order, in whole or in part.
	(H) The judgment of the court is subject to review by the court.

[bookmark: bs_num_11_ecf4c6fd0][bookmark: dl_15228e002]SECTION 11.	Section 39‑73‑370 of the S.C. Code is amended to read:

[bookmark: cs_T39C73N370_fbf2c59a5][bookmark: up_cfbe9416c]	Section 39‑73‑370.	It is a defense in a complaint, information, indictment, a writ, or a proceeding brought under this chapter alleging a violation of Section 39‑73‑20 based solely on the failure in an individual case to make physical delivery within the applicable time under Section 39‑73‑10(5) or Section 39‑73‑40(A)(2) if:
[bookmark: ss_T39C73N370S1_lv1_46455646b]	(1) failure to make physical delivery was due solely to factors beyond the control of the seller, the seller’s officers, directors, partners, agents, servants, or employees, persons occupying a similar status or performing similar functions, persons who directly or indirectly control or are controlled by the seller, or the seller’s affiliates, subsidiaries, or successors; or
[bookmark: ss_T39C73N370S2_lv1_b4019c073]	(2) physical delivery was completed within a reasonable time under the applicable circumstances.

[bookmark: bs_num_12_a42322993][bookmark: dl_fc78515cf]SECTION 12. Chapter 73, Title 39 of the S.C. Code is amended by adding:

[bookmark: ns_T39C73N375_058fbd574]	Section 39‑73‑375.	The Office of Attorney General may retain the first seven hundred fifty thousand dollars in fines and penalties received in a fiscal year in settlement of litigation enforcement actions and reimbursements of expenses arising from violations under this chapter to offset investigative, prosecutorial, and administrative costs of enforcing this chapter, after which any excess fines and penalties received in a fiscal year must be deposited into the general fund. The Attorney General shall issue an annual report to the President of the Senate, the Speaker of the House, the Chairman of the Senate Finance Committee, the Chairman of the House Ways and Means Committee, the Chairman of the Senate Labor, Commerce and Industry Committee, and the Chairman of the House Labor, Commerce and Industry Committee. This report shall include the total amount of civil penalties collected by the Office of Attorney General for violations of the Commodities Code, the amount of restitution and disgorgement ordered to be paid for violations of the Commodities Code, the amount of fines and penalties retained by the Office of Attorney General pursuant to this section, and the amount of excess fines and penalties that were deposited into the general fund pursuant to this section.

[bookmark: bs_num_13_9edb0f809]SECTION 13. Section 39‑73‑355 of the S.C. Code is repealed.	

[bookmark: bs_num_14_25c58afd9][bookmark: severability_25b9ba103]SECTION 14. If any section, subsection, paragraph, subparagraph, sentence, clause, phrase, or word of this act is for any reason held to be unconstitutional or invalid, such holding shall not affect the constitutionality or validity of the remaining portions of this act, the General Assembly hereby declaring that it would have passed this act, and each and every section, subsection, paragraph, subparagraph, sentence, clause, phrase, and word thereof, irrespective of the fact that any one or more other sections, subsections, paragraphs, subparagraphs, sentences, clauses, phrases, or words hereof may be declared to be unconstitutional, invalid, or otherwise ineffective.

[bookmark: bs_num_15_lastsection][bookmark: eff_date_section]SECTION 15.	This act takes effect upon approval by the Governor.
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